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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

ERICK E. DANIEL,

— e N N N N

Plaintiff,
V. CaseaNo. 3:11cv245-DWD
KROGER LIMITED PARTNERSHIP I, )
etal, )
)
Defendants. )
)

MEMORANDUM OPINION

This matter is before the Court by cortsefithe parties pursuant to 28 U.S.C. §
636(c)(1) on the Defendants’ Mon for Summary Judgment (ECF No. 10). The matter has
been thoroughly addressed by the parties’ ss&ions and the Couinas entertained oral
argument on the matter. For the reasons stedezin, the Court shall GRANT the Defendants’
Motion.

I. BACKGROUND

The parties have submitted their respective statements of undisputed material facts
pursuant to the Court’s Local Rules, and thei€bas reviewed the statements, including the
references to supporting evidence. As requitteel Court resolvedlaggenuine disputes of
material fact in favor of the non-moving partydagisregards those factusssertions that are

immaterial. _Anderson v. Liberty Lobby, Inc., 4WrS. 242, 248 (1986). pplying this standard,

the Court concludes that the following narrative espnts the facts for purposes of resolving the

motion for summary judgment.
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On September 9, 2008, Erick E. Daniel (“Dehor the “Plaintiff’) submitted an online
application for a position as a meat cuttea grocery store owned and operated by Kroger
Limited Partnership | (“Kroger” or the “Defendant”)In his initial appli@tion, Daniel indicated
that he could only work Monday through Fridagm 6:00 a.m. to 5:00 p.m. and on Saturdays
from 6:00 a.m. to 4:00 p.m., and could not watlall on Sundays. (Def.’s Mem. Sup. Mot.
Sum. J. ("Def.’s Mem.”) at Ex. 1, ECF No. 115owever, during an interview for the position,
he was informed that Kroger employs no moantlwo (2) meat cutters per store and that,
because weekends are a busy time for selliegtpboth meat cutters must work weekends.
(Decl. of Kenneth R. Morris, J{:Morris Decl.”) at 11 8-9, ECF No. 11-1.) In response to this
information, Daniel amended his applicationHand, indicating that he could work any hours on
any days of the week. (Def.’s Mem. at Ex. 1.)

However, Daniel also verbally informeke interviewing managers, John Owens
(“Owens”) and Kenneth Morris (“Morris”), than Sundays he could only work “early in the
morning or in the afternoon.{Transcript of Dep. of Erick EDaniel (“Daniel Dep.”) at 170:17-
18.) This was because Daniel was an activestasgipastor at his non-denominational christian

church, which held Sunday serviasl1:00 a.m. (Daniel Dep. at 68:9-£0Kroger honored

! Although “The Kroger Co.” is ab identified as a defendaintthis case, the parties
agree that it is not a properfdedant. Accordingly, the Courtahgrant summary judgment to
“The Kroger Co.” on this additional basis. Ifwas the real party in interest, the Court would
grant summary judgment to “The Kroger Co.” for the reasons stateid.h&@ the sake of
convenience and brevity, the Court shall heezatddress only Kroger Limited Partnership |
(“Kroger” or the “Defendant”) as if ivere the sole defendant in this matter.

2 Daniel has also gone to gréangths to establish additidrduties that he held as an
assistant pastor at his church, including adstiative duties. However, Daniel submits no
evidence that he ever inform&doger about the extemtf those obligations. Nor did he ever
request religious accommodation for such obidges, at least until March 14, 2009. Moreover,
Daniel’s own testimony confirms that from the time that he was hired until March 14, 2009,
Daniel’'s only request for accommodation was that Kroger avoid scheduling him on Sundays or,
if he must work on Sundays, that he not wioekween the hours of 10:00 a.m. and 2:00 p.m.
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Daniel’'s wishes during his firshree months of employmenttae store. (Aff. of Erick E.
Daniel (“Daniel Aff.”) at § 3, ECF No. 16-1.) During that period, BAmorked on only five
Sundays, but each time Kroger honored hisestpd Sunday hours of working only before
10:00 a.m. and after 2:00 p.m. (Kroger Employee Schedule Records, ECF NG. Dhigl's
religious beliefs and practicel® not require him to attend sex®s on any day except Sunday.
(Daniel Dep. at 81:16-25.)

In spite of the apparent understanding reached between Daniel and Kroger, on January
25, 2009, Daniel was scheduled to work from 6:00 amtil 2:00 p.m. (Id.) As far as the record
before the Court suggests, Daniel worked thevegieportions of that sth without complaint or
incident. Moreover, Kroger allowed him to take extended break to attend church services and
return to work afterward. (Daniel Aff. §t5.) Daniel has not articulated that this
accommodation was insufficient, or thatdemplained to Kroger at the time.

Two weeks later, Kroger again scheduled Bhato work on a Sunday from 6:00 a.m. to
2:30 p.m. On that occasion, Dandalled Kroger on the eveningfbee the shift and spoke with
Morris, informing him that he could not woduring the scheduled Sunday shift because he

could not find a babysittér.(Daniel Dep. at 228:2-7, 231:20-24; Me Decl. at T 18.) Upon his

Thus, any duties beyond those timeframes ameatarial to the resolution of the Motion for
Summary Judgment.

% Kroger has submitted its employee schedutends as Exhibit 4 to its Memorandum in
Support of the Motion for Summary Judgment.otder that the Court may properly consider
this, or any other documentary evidence, it musalibenticated by declaration or affidavit. See
Orsi v. Kirkwood, 999 F.2d 86, 92 (4th Cir. 1993Jowever, Daniel has not objected to the
submission of the employee schedule records or any other documentary evidence submitted in
support of Kroger's motion, as required by FedCR. P. 56(c)(2) (includig at oral argument
in response to a specific questimnthe Court regarding the issued the Court shall consider
such documentary evidence for purposeesblving the Motion for Summary Judgment.

* Although Daniel’s affidavit indicates that b not cite his failure to obtain a
babysitter as his excuse for missing his Fetyra&, 2009 shift, he admitted as much in his
deposition. (Compare Daniel Aff. at 1 6 wiblaniel Dep. at 228:2-5.Accordingly, Daniel’s
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return to work on February 16, 2009, Morris reveelxcompany policy with Daniel and gave him
a verbal warning because Daniel's excuse was not an approved reason for being excused from a
shift. (Morris Decl. at 1 18.)

When Daniel was scheduled to work thibowing Sunday, February 22, 2009, he once
again called Kroger on the evening prior to higt $b inform management that he could not
work the following day, this timeiting his religious observanc&sMorris informed him that he
must report to work on Sunday as scheduled, batdDdid not do so. (Id at § 19.) For this,
Daniel was issued a written reprimand and placed omimety (90) day probationary period. (ld.)
Thereafter, Kroger did not schddaniel to work on any ber Sunday between the hours of
10:00 a.m. and 2:00 p.m. (Kroger Employee Schedule Records, ECF No. 11-1.)

On Friday, February 27, 2009, Daniel called Krogeinform his managers that he could
not work during his scheduledifl on that following Saturdagr Sunday (from 3:00 p.m. to
10:00 p.m.) because he was going to be out of tvenreligious conference. (Daniel Aff. at
7.) Although he apparently informed his supsov of his intentiorto attend the religious
conference three weeks prior, Krogentends that it had denidte request, and Daniel offers

no evidence to the contrary. {(Iorris Decl. at § 21.) AfteDaniel did not report for his

contradictory statement in his affidavit mbst disregarded, and the Court shall accept his
deposition testimony instead. Grace v. Familyl@dtore, Inc. (In re Family Dollar FLSA
Litigation), 637 F.3d 508, 512 (4th Cir. 2011) (“[i§t well established that a genuine issue of
fact is not created where the pmgsue of fact is to determe which of the two conflicting
versions of a party’s testimony is correct”).

® Kroger claims that Daniel did not citdiggous observances as his reason for missing
the Sunday shift, but instead told Kroger thatbteld not find a babysitter. This fact is
genuinely in dispute by virtue @aniel’s affidavit and depostn testimony (Daniel Aff. at { 6;
Daniel Dep. at 231:20-24.) Accordingly, for poses of resolving thdotion, the Court shall
view the facts in Daniel’'s favor and assumat e informed Kroger that his attendance for
religious observance interfered with the Sunslaift schedule. See Anderson, 477 U.S. at 248.
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scheduled shifts on February 28th, March 4stl March 2nd, Kroger ised its second written
warning and extended his 90-day probationary period.

On Sunday, March 8, 2009, at approximately 12:45 p.m., Daniel called Kroger and
informed his managers that he would not ble &b work during his then-scheduled 3:00 p.m.
through 10:00 p.m. shift on that same day. (Mddesl. at § 23.) In regmse, Kroger issued its
third written warning, this time suspending Dals@mployment for three days. (Id.) During a
disciplinary meeting in which Daniel was issutd written warning, halleged, for the first
time, that Kroger was not accommodating his religious request to attend church services on
Sundays. (Id.) According to the written warnibgniel was to report back to work for his next
scheduled shift on Saturday, March 14, 2009. (Id.)

Apparently unaware that he was scheduledddk from 11:30 a.m. to 8:00 p.m. on that
Saturday, Daniel nevertheless aed at Kroger at approximately 80 a.m. (Id at 1 25; Daniel
Decl. at § 8.) His purpose insiting Kroger, however, was nti work, but instead to discuss
his need for further scheduling accommodatiarrdétigious purposes with Morris. (Daniel
Decl. at  8.) Based on hidditional desire to spend more time with his family and pursue
further education, all the whileqgairing additional time to prepare for Sunday services, Daniel
now requested that he no longer work at ameton Saturdays or Sundays. (ld; Daniel Dep. at
275:11-17.) However, it is undispat that Daniel holds no religiobelief that forbids him from
working on Saturdays. @iel Dep. at 81:10-20.)

Morris responded to Daniel’s werequest by indicating that leeuld not, himself, make
the requested accommodation. (Daniel Aff. at THowever, Daniel also offered to accept part-
time employment or, alternatively, to transfeatwther Kroger location in order to devise a

suitable accommodation. (ld.)céordingly, Morris offered to dcuss the matter with Kroger’s



human resources department. (Id.) As Damnelerstood the repredahon, Morris did not,
himself, have the power to approve Danieéguested accommodati, but that he would
discuss the matter with human resources becaagehtive the requisituthority to make the
requested accommodation. (ld. at 8-9.)

After the March 14th meeting with Morris, Dahleft the Kroger store despite the fact
that he was scheduled to work at that time. dtd] 9; Morris Decl. &f 25.) Although he was
also scheduled to work on the next d@ynday, March 15th from 3:00 p.m. until 10:00 p.m.,
and again on March 16th, Daniel neither appetoedork nor called to request to be excused.
(Morris Decl. at I 26.) Thus, pursuant tcokjer policy and a collective bargaining agreement
that was in effect at the time, Kroger caragd that Daniel’s three consecutive absences
constituted a voluntary, construcativesignation, terminating his eragient accordingly. _(ld.)
Unaware that he had missed his scheduledssianiel called Morris on March 17th to ask
about his requested accommodatiste was reportedly surprisedlearn that his employment
had been terminated. (Daniel Adt § 10; Morris Decl. at | 27.)

Based upon the sequence of events, Daniahoenced this action against Kroger in the
Circuit Court for the City of Richmond, allegingathKroger violated Daei’s rights pursuant to
Title VII of the Civil Rights Act of 1964, 42 U.S.C. 88 2000e - 2000e-17 (“Title VII”).
Specifically, Daniel raises two claims: (1) tikabger discriminated against him because of his
religious beliefs; and (2) th#iroger failed to reasomdy accommodate hisligious practices.
Kroger removed the case to this Court purst@@8 U.S.C. § 1441(a) because Daniel’s claims
raise federal questions, vesting this Court utisdiction pursuant to 28 U.S.C. § 1331. Kroger

now moves for summary judgmeotiowing extensive discovery.



[I. STANDARD OF REVIEW
Summary judgment is appropriate where tbcord demonstrates “that there is no
genuine issue as to any matefadt and that the moving partyestitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(c). A “genuine isspfematerial fact” existsif the evidence is such
that a reasonable jugould return a verdict for the nowwing party.” _Anderson, 477 U.S. at
247-48. Thus, the court must view the recorthmlight most favordb to the nonmoving party,

and must draw all reasonable inferences ifensr. See Bryant v. BeAtl. Md., Inc., 288 F.3d

124, 132 (4th Cir. 2002). However, “the mere tase of a scintilla oévidence in support of

the [nonmoving party’s] position will be insugfent.” Anderson, 477 U.S. at 252; see also

Othentec Ltd. v. Phelan, 526 F.3d 135, 140 (4th ZLi08). Accordingly, to deny a motion for

summary judgment, “[tjhe disputédcts must be material to 8sue necessary for the proper
resolution of the case, and the biiyaand quantity of the evidence offered to create a question of

fact must be adequate to support a jury vérdichompson v. Everett, Inc. v. Nat'| Cable

Adver., LP, 57 F.3d 1317, 1323 (4th Cir. 1995).

[ll. DISCUSSION
Title VII prohibits an employer from diseninating against an employee on the basis of
religion. 42 U.S.C. § 2000e-2. An employeeyreaforce a violation of this prohibition under
two alternative, non-exclusive thies: (1) that he was subjedt® “disparate treatment” on
account of his religion; or (2 “failure toaccommodate” hona fide religious practice.

Chalmers v. Tulon Co., 101 F.3d 1012, 1017 (4th Td@6). These two theories are distinct,

such that while a disparate treatment claim migthif an employer requires all employees to
work on Sunday regardless of religion, agelus accommodation theory does not require

comparison with other employees. Id at 1018reHKroger asserts that the undisputed material



facts preclude Daniel’'s claims both instances. During oral argument, Daniel withdrew his
“disparate treatment” claim, such that Krogeristion now seeks dispositive relief on the sole
remaining “failure to accommodate” clafim.

Title VII's treatment of “religion” has beesaid to constitute a “special category” of
discrimination._Chalmers, 101 F.3d at 1018. Thiseisause the statute defines “religion” to
include “all aspects of religiousbservance and practice, as well as belief, unless an employer
demonstrates that he is unableeasonably accommodate an employee’s . . . religious
observance or practice withaurtdue hardship on the conduct of the galoyer’s business.” |Id
(emphasis added) (internal quotation markst@a) (quoting 42 U.S.C. 8 2000e(j)). Thus, “an
employee is not limited to the disparate treatmesdm to establish a discrimination claim. An
employee can also bring suit based on the théatythe employer discriminated against [him]
by failing toaccommodate [his] religious conduct.”_Id (emphasis in original) (citation omitted).
Unique to cases involvinggligious discrimination, as opposed itace or sex discrimination,
such a theory permits recovemthout regard to howhe employer treateather protected (or
unprotected) employees. Id. It also allaws plaintiff to “defeat” summary judgment
regardless of whether he cagbut the employer’s legitimatapn-discriminatory reason for

discharge._lId.

® The Motion for Summary Judgment is therefgranted as moot with regard to the
“disparate treatment” claim. But in the intstref full discussion, and for possible appellate
consideration, the Coualso notes that Daniel has not establishpdraa facie case for such a
claim because there is no evidence, whatsoewtr regard to how Kroger treated employees of
other religions._See Chalmers, 101 F.3d at 1017-18priti® facie case would also fail
because his absenteeism demonstrates a relgafamterformance” issue. See, e.g., Russel v.
TG Mo. Corp., 340 F.3d 735, 746-47 (8th Cir. 20&&e also Beall VAbbott Labs., 130 F.3d
614, 620 (4th Cir. 1998) (noting the context of a reliation claim that fderal courts should
not act as a “super-personaepartment”). And even lie were to establishpaima facie case,
the Court would nevertheless conclude that Ddraslfailed to rebut Krogs stated legitimate,
non-discriminatory reason for his terminatior (ivoluntary discharge resulting from his failure
to appear for work without contactigoger on three consecutive occassions).
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In analyzing religious accommodation clairfegleral courts in the Fourth Circuit, the

appellate authority governingishurisdiction, must employ the McDonnell Douglas burden

shifting scheme, EEOC v. Fg®ne Fibers & Textiles Chb,15 F.3d 307, 312 (4th Cir. 2008).

First, the plaintiff must establishpima facie case by showing: (1) he habana fide religious
belief that conflicts with an employment requivent; (2) he has informed the employer of this
belief and requested an accommaaiatiand (3) he was disciplinéor failing to comply with the
conflicting employment requirements. Id (citatiamitted). If the plaintiff meets that burden,
the burden of persuasion then shifts togh®loyer, who must “show that it could not
[reasonably] accommodate the plaintiff's religious needs without undue hardship.” Id (citing
Chalmers, 101 F.3d at 1019).

A. Daniel Cannot Establish aPrima Facie Case of “Failure to Accommodate”

Daniel fails to establish grima facie case with regard to hifilure to accommodate”
claim. Contrary to Kroger’s arguments, the Qasiisatisfied that he was disciplined for failing
to attend his work shift on Sunday, Februagy 2009, thus satisfying the third elemeriut
only with regard to that particular shift. However, the undisputed reddails to establish that
Daniel’sbona fide religious belief prevented him from wang during at least some part of his
February 22nd shift, as he did when similatyeduled for a shift alanuary 25, 2009. (Daniel
Aff. at 1 5.) Moreover, up until Danielmeeting with Morris on March 14, 2009, the only
requested accommodation of wiikroger was aware was thatiidal be given sufficient time
on Sundays to attend the 11:00 a.m. servitésathurch. (Daniel Oe at 68:9-10.) Thus,

neither the first nor second elements ofgrisna facie case have beearstablished.



1. Kroger Disciplined Daniel for his February 22nd Absence Only

Although Daniel argues that each instance séigiine at Kroger conigutes a failure to
accommodate, the Court has concluded that thedistypline in any way associated with his
request for religious accommodatisrthat resulting from his February 22, 2009 absence. With
regard to his February 15, 2009 absencai&a own testimony establishes thatdid not cite
his religious beliefs as @ason for missing work, instead citing his inability to obtain a
babysitter. (Daniel Og at 228:2-7, 231:20-24.)

Moreover, until March 14, 2009, the record unequivocally establishes that Kroger was
aware of only one requested accommodation --Dhaiel be able to attend the 11:00 a.m.
Sunday services at his churddaniel’s shifts dung the weekends of February 28th and March
8th do not give rise to a “failure to accomdate” claim because on neither occasion was he
scheduled to work during thoservices. Thus, the sole ghwthich might arguably implicate
Daniel’s request for religious accommodatiothis February 22, 2009 (Sunday) shift from 6:00
a.m. to 2:30 p.m.

Finally, Daniel's termination for failure tappear for work without contacting Kroger for
three consecutive shifts does not constituseiglinary action resulting from an employment
obligation in conflict with a religious beliefAt that time, Kroger had indicated that it was
considering Daniel’s request for different agoonodations. (Morris K.  24.) However,
before Kroger could ever respondtbhe request, Daniel failed sppear for his scheduled shifts
on three consecutive occasions, none of whiete on a Sunday between the hours of 10:00
a.m. and 2:00 p.m. Significantly, the colleetivargaining agreement between management and
the union, which controls in such matters, actualiyndates that Kroger terminate employment

under such circumstances. (Def.’s Mem. atBxp. 7, ECF No. 11-1.) The fact that Daniel
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neglected to check the schedwdethat Morris failed to infon him thereof during their March
14, 2009 meeting, has no bearing om i#sue of whether Krogeried to accommodate Daniel’'s
religious beliefs and practices hds, his termination does not cohst discipline arising out of
any failure to accommodate a religious belief.

However, the Court is satisfied that therati$east one instance in which there exists a
genuine issue of materitdct concerning discipline. Danile&s consistently testified that he
called Kroger on the evening BEbruary 21, 2009, and informed Morris that he could not attend
his Sunday shift due to a religious obligatiokithough Kroger disputes the excuse given by
Daniel at that time, the issue is genuinely in dispute. And, as a result of Daniel missing his shift
on that Sunday, he was given a written warning and placed on a 90-day probationar{ period.

Kroger contends that such a written warnamgl probationary period does not rise to the
level of disciplinary action because it does catstitute “adverse employment action.” The
phrase “disciplinary actionhh the context of a religus accommodation claimmet necessarily
synonymous with the more generally implemergtohdard of an “adverse employment action,”

as Kroger suggests. But see Durant v. NYNEX, 101 F. Supp. 2d 227, 233 (S.D.N.Y. 2000).

Accepting such a proposition for the sake of argnt, however, the Court would still conclude
that the written warning and 9fay probationary period did, iadt, constitute an “adverse
employment action.”

In similar contexts, in which an employeesishjected to “progress discipline,” the

Fourth Circuit has held that such a re@imd “thrust[s] [an emplyee] further along the

’ Significantly, Kroger did not schedule Danielwork on any Sunday between the hours
of 10:00 a.m. and 2:00 p.m. after February 22, 2009, and there is no evidence that Kroger would
have done so. During the March 14, 2009 megetetween Morris and Daniel, Daniel first
requested additional accommodations. Thus, in the interim, the only request for accommodation
of which Kroger was aware involved the 11:08aservices that Daniel attended on Sundays.
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discipline track and closer to termination,” thamstituting a “tangible, adverse consequence.”

Nye v. Roberts, 145 Fed. App’x 1, 6 (4th Cir. 2005). Because Daniel progressed from one form

of discipline issued in response to his Febyud, 2009 absence (veth@arning), to a more
serious form of discipline in response ts Rebruary 22, 2009 absen(written warning and
probation), he suffered the same type of “thtegiadverse consequence” that amounts to an
adverse employment action. Regardless of whéthsciplinary action”involves a heightened
standard as compared to “adverse emplenyt action,” Daniel meets the standard.

Accordingly, at least as concerns Daisi@bsence from work on February 22, 2009, the
Court is satisfied that there isfBaient evidence for a jury torid that he was disciplined for his
absence on that date. Howeveatthlone is not dispositive ofdhssue, for the Court finds that
he fails to establish either tife first or second elements oprama facie case.

2. Daniel’sBona fide Religious Beliefs

Although Kroger does not challenge the veraoitpaniel’s religous beliefs, it argues
that some of his requested accommodations involve religiaiey ences, as opposed to
religiousbeliefs. The distinction is relevant, astl€i VIl affords no protection for mere

preferences. Dachman v. Shalala, 9 Fed. Agg6, 192 (4th Cir. 2001) (citing Tiano v. Dillard

Dep’t Stores, Inc., 139 F.3d 679, 682 (9th Cir. 1998). Because the issue relates to Daniel’s

specifically requested accommaidas, the Court shall address the matter in that context.
Daniel’s first requested accommodation waended to allow him to attend church
services at 11:00 a.m. on Sundays. Thus, the Court must assess whether attendance at the
particular service was a preferermrea belief. The Court is satisfied that it was a belief. Unlike
those cases cited by Kroger, in which émeployee’s requested accommodation was based on

convenience, rather than belief, Daniel's paracuhurch held only oneeekly service._Tiano,
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139 F.3d at 682 (attendance at jgaitar pilgrimage not dictatelly beliefs); Silk v. City of
Chicago, No. 95C0143, 1996 U.S. Dist. LEXIS 83&4%76-77 (N.D. lll. June 4, 1996) (choice
of a particular mass is a preference where nsasfered at multiple times on Sunday). With
only one weekly service at hifiurch, Daniel had no other ogti but to attend the 11:00 a.m.
service.

Moreover, it is generallyecognized that Title VII's religus protections are broadly
construed to include fieaspects of religiousbservance andpractice,” which may be broader
than the concept of beliefs alone. Fioest, 515 F.3d at 312 (emphasis added); see also

Andrews v. Va. Union Univ., No. 3:07cv447, 20085. Dist. LEXIS 40001, at *17 (E.D. Va.

May 15, 2008). Indeed, the courtliano specifically recognizeithat “employees do not have
‘an inflexible duty to reschedule’ their relgis ceremonies.” 139 F.3d at 682 (quoting Heller v.
Ebb Auto Co., 8 F.3d 1433, 1439 (9th Cir. 1993)). While non-denominational Christians such as
Danielmay attend services at other chhes, it is not the role die Courts, nor the purpose of
Title VII, to impose such a schedule upon employeks do so would preclude participation in
one’s chosen religious institution, effectivgiynishing those whose religious beliefs mirror
Daniel's® Accordingly, for the purposes of resolvikgoger’s motion, the Couis satisfied that
Daniel’s desire to attend 11:00 a.m. services fsarmaere preference, but is the type of religious
belief afforded protection pursuant to Title VII.

The same is not true, however, with nebp Daniel’'s subsguent request for
accommodations on March 14, 2009. In his later reqDestiel asked that he no longer work at

any time on Saturdays or Sundays, in part dubkddime constraints of preparing for Sunday

8 It could also have the effect of resnffiin state-sponsored preference of certain
denominations over others, raising a vast arragoastitutional issuesell-beyond the scope of
this case.
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services, but also because he wanted to gothasthool and spend more time with his family.
(Daniel Decl. at 1 8; Daniel peat 275:11-17.) Admitting that slu a request does not implicate
his religious beliefs, Daniel ipticitly acknowledges that his second requested accommodation is
one of personal convenience, not religious cdric (Daniel Dep. at 810-20.) Much like the
plaintiff in Dachman, Danielauld have prepared for Sundaywsees during the weekdays on
which he was not scheduled to work. 9 Fed. A@t'192. Thus, his desire that he not work at
any times on Saturdays and Sundays tonss a preferencand not a belief.

3. There Existed No Conflict with Attendance

It is not enough that Daniel hadana fide religious belief thatequired him to attend
Sunday services at 11:00 a.m. in order to satisfyfirst necessary element of his claim. He
must also establish that there was a conflict betwthat belief and his gloyment with Kroger.
Daniel has not done so with regard to the February 22, 2009 shift.

Employers need not accommodate the eyg®’'s needs in the maer preferred by the
employee, but may fulfill such a duty withyareasonable accommodati Firestone, 515 F.3d

at 312-13 (citing Ansonia Bd. of Ed. v. Phibiak, 479 U.S. 60, 68-69 (1986)). Itis not

necessary that the accommodation completdigniieate the conflict between workplace rules

and religious practice.” Id &14 (citing_Philbrook 479 U.S. &0). But see Opuku-Boateng v.

California, 95 F.3d 1461, 1467 (9th Cir. 1996)Ithing that the employer must generally
“eliminate the religious conflict”). Rather, @mployer sufficiently satisfis its obligation if it
offerssome reasonable accommodation to the employdeat 313 (emphasis added) (citing
Philbrook, 479 at 68-69).

Approximately one month prido the shift in question, Dagliwas also scheduled to

work a similar shift which, as written on the sdbke, appeared to conflict with his ability to
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attend the services. Nevertheless, he appdaredork and Kroger permitted him to leave the
workplace for the purpose of attending the elevefock religious services at his church.

(Daniel Aff. §5.) Thus, Kroger had estabksl an alternative reasonable accommodation.

There exists no evidence in the record that Blasonsidered such an accommodation inadequate
for purposes of attending servicasd so he has failed to show that such an accommodation
conflicted with his religious praceés. Although Daniel might hayeeferred an

accommodation that kept him from work allydan Saturdays and Sundays, Kroger was not

required to follow higreferred accommodation. See, e.g., Firestone, 515 F.3d at 312-13. There

was no conflict between Danieldgtendance at Sunday services and the accommodation that
Kroger offered during the January 25, 2009 Syrshft (i.e. leave and return to work)Thus,
the first element of hiprima facie case cannot be established, and Kroger’'s motion for
dispositive relief must be granted.

4. Kroger Accommodated the Known Request

Finally, the second necessary element cannestablished either because of the last-
minute nature of Daniel’s requdstbe absent for his scheduledReary 22nd shift. It is well-
established in the Fourth Circuit that “givingtice to co-workers at the same time as an
employee violates employment requirents is insufficient to providadequate notice to the
employer and to shield the employee’s condu@talmers, 101 F.3d at 1020 (emphasis added).

Moreover, the phrase “reasonably accommodatéiénreligious context incorporates more than
just whether the conflict betwedime employee’s beliefs and the employer’s work requirements

has been eliminated. Considering an accommodation’s iropdoth the employer and

® The result might be different had Darggipeared for work and asked to leave for
church at the appropriate time afbger refused. However, thisnst what transpired.
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coworkers, for example, is appropriate when determining its reasonableness.” Firestone, 515
F.3d at 314.

Again, it must be remembered that the updisd record shows that Kroger understood
Daniel’s request to be limited to the hoursl6f00 a.m. and 2:00 p.m. &undays, at least until
Daniel’s meeting with Morris on March 14, 200Blis eleventh-hour telephone call to Morris on
the night immediately preceding his Sundayft does not afford Kroger a reasonable
opportunity to obtain substitute staff or otherwpsepare for Daniel’s absence. See Chalmers,
101 F.3d at 1020. At that time, it remains essdlgld that Kroger was unaware of any reason
why Daniel required the entire Sunday off ofryocand there is no indication that he provided
them reasonable, timely notice of a requiremenhe contrary in advance of his February 22,
2009 shift. Thus, Daniel cannot&slish the second element of prsma facie case, and
summary judgment is therefore appriate on that additional basis.

B. UndueHardship

Because Daniel fails to establish pisma facie case, the Court need not reach the
guestion of whether Kroger wouldve suffered an “undue hardshiipit were to accommodate
his request not to work at all on Sundays. WkeeCourt to address tlgsue, however, it would
conclude that Kroger has notficiently established an undue lien, such that the issue would
remain genuinely in dispute.

In enacting Title VII, “Congrss recognized that because of business necessity and the
legitimate rights of other employees, itubd ‘not impose a duty on the employer to
accommodate at all costs.” Firestone, 515 RB813 (quoting Philbrook, 479 U.S. at 70). This
aspect of the statute gives risethe “undue hardshimlefense, the burden for which rests with

the employer-defendant. Chalmers, 103drat 1018. “[A]n accommodation causes ‘undue
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hardship’ whenever that accommodation results in ‘more tligmanimis cost’ to the
employer.” _Philbrook, 479 U.S. at 67. Thus,eanployer invoking the defense must establish
the extent of the burden imposed. See idhdt burden is financial, it should typically
propound the approximate cost of the accommodation at issue.

Here, Kroger has established only that it “carireve only one meat cutter available to
work from Friday afternoon until Monday morningé&cause “this would essentially mean that
Kroger would have to close down the meat dgpant during its mogtroductive and profitable
time.” (Morris Decl. at § 17.) While this may bree, Kroger does not eslgh the extent of the
burden imposed in a quantifiable manner. Thus, the Court would have insufficient information
at this juncture to assess whether such dtreswld constitute an “undue burden” for purposes
of Daniel’s “failure to accomwdate” claim, as opposed t@aminimis cost. Because the Court
must view the facts in the light most favoratdeDaniel at this stage of the proceedings, the
Court could not grant summary judgnt on this particular basis.

IV. CONCLUSION

For the reasons discussed herein, Defergldfdtion for Summary Judgment (ECF No.

10) is GRANTED.

An appropriate Order shall issue.

5

DennisVN. Dohnal
UnitedStatesMagistrateJudge

Richmond, Virginia
Dated: October 27, 2011
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