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UN)TED	STATES	D)STR)CT	COURT	EASTERN	D)STR)CT	OF	V)RG)N)A	R)C(MOND	D)V)S)ON		 BANNER	L)FE	)NSURANCE	CO.,		 Plaintiff,	 v.		JACQUEL)NE	L.	NOEL,		 Defendant.

				Action	No.	͵:ͳͳ‐CV‐Ͷ͵Ͷ	
	

MEMORANDUM	OPINION	T()S	MATTER	is	before	the	Court	on	cross	motions	for	summary	judgment.	For	the	reasons	that	follow,	the	Court	will	GRANT	Banner	Life	)nsurance	Companyǯs	Motion	ȋDoc.	No.	ʹͲȌ	and	DENY	Jacqueline	L.	Noelǯs	Motion.	ȋDoc.	No.	ͳ͸.Ȍ		
I. BACKGROUND	

A. Case	Posture	)n	this	declaratory	judgment	action,	Plaintiff	Banner	Life	)nsurance	Company	ȋǲBannerǳȌ	seeks	a	declaration	that	its	liability	is	limited	to	a	refund	of	the	premium	submitted	because	Gary	C.	Noel	ȋǲNoelǳȌ	made	multiple	material	misrepresentations	in	his	application	for	life	insurance.	Banner	asks	the	Court	to	grant	summary	judgment	in	its	favor,	arguing	it	has	met	its	burden	under	Virginia	Code	section	͵ͺ.ʹ‐͵Ͳͻ	of	clearly	proving	that	Noel	made	knowingly	false	representations	that	were	material	to	Bannerǯs	risk	and	decision	whether	to	postpone	or	decline	issuance	of	the	life	insurance	policy	applied	for.	Banner	also	requests	that	Defendantǯs	estoppel	counterclaim	be	dismissed	with	prejudice.	Defendant	Jacqueline	L.	Noel	ȋǲMs.	NoelǳȌ,	the	beneficiary	designated	in	Noelǯs	life	insurance	application,	asks	that	the	Court	grant	summary	judgment	in	her	favor,	arguing	
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she	is	entitled	to	$ͳ,ͲͲͲ,ͲͲͲ	in	temporary	life	insurance	coverage	because	ȋͳȌ	the	Temporary	Life	)nsurance	Application	and	Agreement	ȋǲT)AAǳȌ	is	a	separate	and	distinct	contract	that	contains	no	misrepresentations	and	ȋʹȌ	none	of	the	misrepresentations	alleged	by	Banner	are	material.		
B. Facts	The	following	facts	are	undisputed.	On	November	͵Ͳ,	ʹͲͳͲ,	Noel	met	with	insurance	agent	Christopher	Roberts	to	obtain	life	insurance	through	Banner.	During	the	course	of	his	meeting	with	Roberts,	Noel	completed	and	signed	a	Banner	Life	)nsurance	Application	for	a	͵Ͳ‐year	level	term	life	insurance	policy	providing	$ͳ,ͲͲͲ,ͲͲͲ	in	coverage.	)n	addition	to	other	paperwork	related	to	the	application,	Noel	completed	three	forms:	Part	ͳ,	Part	ʹ	–	Medical	(istory,	and	the	T)AA.	Roberts	asked	Noel	each	question	as	it	appeared	on	Part	ͳ	and	Part	ʹ,	recording	Noelǯs	verbal	answers.	Noel	signed	Part	ͳ	and	Part	ʹ	after	all	of	his	answers	were	recorded.	)n	executing	the	application,	Noel	signed	the	following	statement:	)/we	have	read	the	application	and	all	statements	and	answers	contained	in	Part	ͳ	and	Part	ʹ	of	this	application	and	any	supplements	thereto,	copies	of	which	shall	be	attached	to	and	made	a	part	of	any	policy	to	be	issued,	are	true	and	complete	to	the	best	of	my/our	knowledge	and	belief	and	made	to	induce	Banner	Life	)nsurance	Company	ȋthe	CompanyȌ	to	issue	an	insurance	policy.	The	statements	and	answers	in	the	application	are	the	basis	for	any	policy	issued	by	the	Company,	and	no	information	about	me	will	be	considered	to	have	been	given	to	the	Company	unless	it	is	stated	in	the	application.	)	agree	to	notify	the	Company	of	any	changes	to	the	statements	and	answers	given	in	any	part	of	the	application	before	accepting	delivery	of	any	policy.		No	agent	or	other	person	has	power	to:	ȋaȌ	accept	risk;	ȋbȌ	make	or	modify	contracts;	ȋcȌ	make,	void,	waive	or	change	any	conditions	or	provisions	of	the	application,	policy	or	receipt,	as	applicable;	ȋdȌ	waive	any	Company	rights	or	requirements;	ȋeȌ	waive	any	information	the	Company	requests;	ȋfȌ	discharge	any	contract	of	insurance;	or	ȋgȌ	bind	the	Company	by	making	promises	respecting	benefits	upon	any	policy	to	be	issued.		ȋBanner	Ex.	A,	at	ͷ.Ȍ		
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)n	the	course	of	completing	Part	ʹ,	Noel	answered	the	following	questions	pertinent	to	this	action:	ȋͳȌ	whether	he	had	ever	been	consulted	by	a	member	of	the	medical	profession	or	been	diagnosed	or	treated	for	ȋamong	other	thingsȌ	sleep	apnea;	ȋʹȌ	whether	within	the	last	five	years	he	had	been	ȋaȌ	treated	by	a	member	of	the	medical	profession,	ȋbȌ	had	a	diagnostic	test,	ȋcȌ	been	advised	by	a	member	of	the	medical	profession	to	have	medical	treatment	or	diagnostic	testing	yet	to	be	completed,	or	ȋdȌ	been	referred	to	any	other	member	of	the	medical	profession	or	medical	facility;	and	ȋ͵Ȍ	whether	in	the	last	five	years	he	had	been	diagnosed,	treated,	tested	positive	for,	or	was	given	any	medical	advice	for	any	disease	or	disorder	not	previously	stated	on	the	application.	ȋSee	Banner	Ex.	A,	at	͹–ͻ.Ȍ	)f	any	of	these	questions	was	answered	ǲYes,ǳ	the	instructions	directed	Noel	to	provide	details,	including	provider,	date,	symptoms,	diagnosis,	and	treatment.	ȋBanner	Ex.	A,	at	͹.Ȍ	Noel	answered	ǲNoǳ	to	all	of	these	questions	except	one;	in	answer	to	the	question	whether	he	had	any	diagnostic	tests	within	the	last	five	years,	Noel	answered	ǲYesǳ	and	indicated	that	his	primary	care	physician	had	regular	tests	run	each	year	to	ensure	he	was	healthy.	After	completing	Part	ͳ,	Part	ʹ	–	Medical	(istory,	and	signing	the	above	statement,	Roberts	gave	Noel	the	option	of	submitting	the	T)AA.	Roberts	told	Noel	that	it	was	ultimately	up	to	Banner	as	to	whether	any	life	insurance	coverage	was	issued.	Noel	did	not	ask	Roberts	any	questions	about	the	T)AA.	After	some	further	explanation	regarding	the	T)AA	from	Roberts,	Noel	completed	and	executed	the	T)AA,	which	provided	for	a	modal	premium	payment	of	$ͻͳ͵.ͻͲ	based	on	a	Standard	Plus	Premium	class	rating	quoted	by	Roberts.	The	T)AA	included	a	separate	ǲTEMPORARY	)NSURANCE	APPL)CAT)ONǳ	section	
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consisting	of	four	ǲYesǳ	or	ǲNoǳ	questions	and	a	ǲTEMPORARY	)NSURANCE	AGREEMENT.ǳ	The	T)AAǯs	agreement	section	included	the	following	provisions:	T()S	AGREEMENT	PROV)DES	A	L)M)TED	AMOUNT	OF	L)FE	)NSURANCE	COVERAGE	FOR	A	L)M)TED	AMOUNT	OF	T)ME,	SUBJECT	TO	T(E	TERMS	AND	COND)T)ONS	SET	FORT(	BELOW.		
TEMPORARY	INSURANCE	AGREEMENT	
	
Agreement.	Subject	to	the	terms	of	the	policy	applied	for	and	this	T)AA,	the	)nsurer	agrees	to	pay	the	Limited	Amount	to	the	beneficiaries	listed	in	the	Application	–	Part	ͳ	upon	receipt	of	due	proof	that	the	Proposed	)nsured	died,	except	due	to	suicide,	and	provided	all	eligibility	requirements	and	conditions	for	coverage	under	this	Agreement	have	been	met.	The	consideration	for	temporary	insurance	is	the	Temporary	)nsurance	Application	and	payment	of	an	amount	equal	to	the	first	modal	premium	for	the	plan	applied	for	or	completion	of	the	payment	options	form.	.	.	.		
Other	Limitations.	The	)nsurerǯs	liability	will	be	limited	to	a	return	of	the	Amount	Remitted	if:	ȋͳȌ	any	part	of	the	life	insurance	application	or	this	T)AA	contains	a	misrepresentation	material	to	the	)nsurer;	or	ȋʹȌ	the	Proposed	)nsured	dies	by	suicide.	

	ȋBanner	Ex.	A,	at	ͳͲ.Ȍ	)n	signing	the	T)AA,	Noel	certified	that	he	understood	and	agreed	to	the	following:	)	represent	that:	ȋͳȌ	)	have	read	and	received	a	copy	of	this	T)AA	and	agree	to	all	of	its	terms	and	conditions;	ȋʹȌ	)	understand	and	agree	that	temporary	insurance	will	not	begin	if	any	question	in	this	T)AA	is	answered	Yes	or	left	blank	and	any	collection	of	premium	will	not	activate	coverage	under	this	agreement;	ȋ͵Ȍ	the	answers	given	in	this	T)AA	are	true	and	correct,	and	)	understand	that,	if	they	are	false,	temporary	insurance	may	be	denied	or	declined;	ȋͶȌ	)	understand	that	completing	this	T)AA	does	not	guarantee	that	the	)nsurer	will	issue	a	policy	on	the	Proposed	)nsuredǯs	life;	ȋͷȌ	)	understand	that	the	licensed	insurance	agent	is	not	authorized	to	change	or	waive	the	terms	of	this	T)AA	or	to	collect	premium	if	the	Proposed	)nsured	is	ineligible	for	coverage	under	this	Agreement;	and	ȋ͸Ȍ	)	understand	that	any	premium	submitted	with	this	T)AA	will	be	refunded	if	the	)nsurer	does	not	approve	the	requested	coverage.		ȋBanner	Ex.	A,	at	ͳͳ	ȋboldface	throughout	original	omittedȌ.Ȍ	After	Noel	completed	the	T)AA,	Ms.	Noel	gave	Roberts	a	check	made	out	to	Banner	in	the	amount	of	$ͻͳ͵.ͻͲ,	the	
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amount	of	the	modal	premium	payment.	Roberts	relied	on	ǲeverythingǳ	in	the	section	ǲPart	ʹ	–	Medical	(istoryǳ	in	having	Noel	submit	the	T)AA.*	)f	Noel	had	disclosed	something	seriously	wrong	with	his	health,	Roberts	would	not	have	offered	Noel	the	option	of	completing	a	T)AA,	and	would	not	have	allowed	Noel	to	submit	a	T)AA	along	with	its	associated	initial	premium	payment.	After	he	submitted	his	application,	Noel	was	required	to	undergo	an	abbreviated	ǲparamedǳ	that	included	measurements	of	height,	weight,	pulse,	and	blood.	Noelǯs	paramed	was	completed	on	December	ͻ,	ʹͲͳͲ.	At	the	time	of	the	paramed,	Noel	also	gave	blood	and	urine	samples	for	testing.	Banner	received	the	lab	results	from	Noelǯs	paramed,	which	indicated	among	other	things	elevated	liver	function,	on	December	ͳͶ,	ʹͲͳͲ.	ȋLucas	Aff.	¶	ͳ͵.Ȍ	 Bannerǯs	underwriting	consultant	Sean	Lucas	ȋǲLucasǳȌ	reviewed	Noelǯs	application.	Upon	learning	of	Noelǯs	disclosed	history	of	hypertension	in	the	application,	Lucas	ordered	Noelǯs	medical	records	from	his	primary	care	physician,	Dr.	Robert	Quarles.	Banner	received	the	records	on	January	ͳ,	ʹͲͳͳ,	and	Lucas	reviewed	them	on	January	͸.	ȋLucas	Aff.	¶¶	ͳ͸–ͳ͹.Ȍ	These	medical	records	disclosed,	among	other	things,	that:	ȋͳȌ	Noel	had	a	long	history	of	elevated	liver	function	tests;	ȋʹȌ	Noel	had	an	abdominal	ultrasound	in	February	ʹͲͲͻ	that	showed	increased	echogenicity	in	the	liver	suggesting	steatosis	ȋinfiltration	of	fatȌ	or	fibrosis	ȋthickening	or	scarring	from	previous	inflammation	or	injuryȌ;	and	ȋ͵Ȍ	Dr.	Quarles	had	referred	Noel	to	gastroenterologist	Dr.	Rufus	Davis	on	multiple	occasions,	and	on	one	occasion	ordered	Noel	to	follow	up	with	Davis	due	to	continued	elevations	in	his	liver	function	tests.	Bannerǯs	laboratory	test	results	from	Noelǯs	abbreviated	paramed	
                                                           
* The	parties	dispute	whether	Banner	required	Noel	to	complete	Part	ʹ.	Ms.	Noel	cannot	dispute,	however,	that	Noel	did	complete	Part	ʹ. 
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showed	Noelǯs	alanine	aminotransferase	ȋALTȌ	level	was	elevated	to	͸ͳ	and	his	gamma‐glutamyl	transferase	ȋGGTȌ	level	was	elevated	to	ͳͲͶ,	putting	Noel	outside	of	the	Standard	Plus	Premium	class	rating	quoted	by	agent	Roberts.	Upon	reviewing	Noelǯs	records	on	January	͸,	Lucas	requested	Noelǯs	medical	records	from	the	gastroenterologist,	Dr.	Davis.	Lucas	did	so	in	order	to	see	the	results	of	Dr.	Davisǯs	final	ǲwork‐upǳ	and	diagnosis	regarding	Noelǯs	elevated	liver	function	tests	and	abnormal	abdominal	sonogram.		On	January	ͳͻ,	ʹͲͳͳ,	Banner	received	Noelǯs	medical	records	from	Dr.	Davis.	The	medical	information	submitted	did	not	reference	any	office	visits	to	Davis	relative	to	Dr.	Quarlesǯs	referrals,	so	on	January	ʹͷ,	ʹͲͳͳ,	Lucas	requested	that	agent	Roberts	confirm	with	Noel	whether	he	had	actually	seen	the	gastroenterologist.	Roberts	indicated	in	a	January	͵ͳ,	ʹͲͳͳ	email	to	Banner	that	Noel	had	not	been	to	the	gastroenterologist	since	February	of	ʹͲͲͺ	despite	Quarlesǯs	multiple	referrals.	Bannerǯs	underwriting	process	was	complete	by	February	͵,	ʹͲͳͳ.	Based	on	his	discovery	of	the	February	ʹͲͲͻ	abdominal	ultrasound	and	its	results,	Noelǯs	history	of	elevated	liver	function	test	results,	the	abbreviated	paramed	laboratory	test	results,	and	the	fact	that	Noel	had	failed	to	visit	the	gastroenterologist,	Lucas	suggested	on	February	͵	that	Banner	postpone	issuance	of	the	policy	to	Noel	pending	definitive	diagnosis	for	the	cause	of	his	elevated	liver	function	tests	and	confirmation	if	he	had	liver	steatosis	or	fibrosis.	On	February	Ͷ,	ʹͲͳͳ,	this	suggestion	was	reviewed	in	accordance	with	Banner	company	policy	by	its	medical	director,	Dr.	Steven	Wabnitz.	Wabnitz	agreed	with	Lucasǯs	recommendation.	Wabnitzǯs	agreement	had	the	effect	of	making	official	Bannerǯs	decision	to	postpone	issuance	of	the	policy.	
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Before	Banner	reported	its	Friday,	February	Ͷ,	ʹͲͳͳ	decision	to	postpone	issuance	of	the	policy	to	Noel	and	refund	the	premium	submitted,	Banner	was	notified	that	Noel	had	died	sometime	between	Sunday,	February	͸	and	Monday,	February	͹,	ʹͲͳͳ.	Ms.	Noel	submitted	a	claim	for	coverage,	and	Noelǯs	file	was	thereafter	handled	by	Bannerǯs	claim	department.	Bannerǯs	claim	department	notified	Ms.	Noel	that	CS	Claim	Group,	)nc.	would	be	conducting	an	investigation,	and	would	contact	her	for	an	interview	and	to	get	authorizations	to	obtain	Noelǯs	medical	records.	Bannerǯs	receipt	of	Noelǯs	medical	records	confirmed	the	medical	history	outlined	above.	After	Banner	received	Noelǯs	health	insurance	and	medical	information,	Bannerǯs	chief	underwriter	Sharon	Jenkins	reviewed	Noelǯs	file	and	rendered	the	following	opinion:	Nr.	Noelǯs	failure	to	disclose	his	abnormal	liver	function	tests,	his	abdominal	ultrasound	and	results,	his	health	care	providerǯs	recommendation	for	further	work‐up	by	a	gastroenterologist,	his	visit	to	the	Sleep	Disorder	Center	in	ʹͲͲ͹	for	symptoms	of	obstructive	sleep	apnea	or	the	recommendation	for	additional	testing	including	a	sleep	study	were	material	in	that	banner	would	not	have	issued	a	policy	to	Mr.	Noel	as	applied	for.		ȋBanner	Ex.	N.Ȍ	Banner	then	held	a	claim	review	meeting,	and	a	committee	unanimously	agreed	that	Ms.	Noelǯs	claim	should	be	denied.	By	letter	to	Ms.	Noelǯs	counsel	dated	July	ͷ,	ʹͲͳͳ,	Banner	denied	Noelǯs	claim	for	temporary	life	insurance	benefits	under	the	T)AA	due	to	Noelǯs	multiple	material	misrepresentations.	Enclosed	with	the	letter	was	a	check	representing	a	refund	of	the	premium	submitted	with	the	T)AA	with	interest.	Banner	filed	this	declaratory	judgment	action	the	very	next	day,	on	July	͸,	ʹͲͳͳ.	
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II. LEGAL	STANDARD	
	 A	motion	for	summary	judgment	should	be	granted	where	ǲthe	movant	shows	that	there	is	no	genuine	dispute	as	to	any	material	fact	and	the	movant	is	entitled	to	judgment	as	a	matter	of	law.ǳ	Fed.	R.	Civ.	P.	ͷ͸ȋaȌ.	The	moving	party	bears	the	burden	of	establishing	the	nonexistence	of	a	triable	issue	of	fact	by	Ashowing	.	.	.	that	there	is	an	absence	of	evidence	to	support	the	nonmoving	party=s	case.@	Celotex	Corp.	v.	Catrett,	Ͷ͹͹	U.S.	͵ͳ͹,	͵ʹͷ	ȋͳͻͺ͸Ȍ	ȋinternal	quotation	marks	omittedȌ.	AOnly	disputes	over	facts	that	might	affect	the	outcome	of	the	suit	under	the	governing	law	will	properly	preclude	the	entry	of	summary	judgment.	Factual	disputes	that	are	irrelevant	or	unnecessary	will	not	be	counted.@	
Anderson	v.	Liberty	Lobby,	Inc.,	Ͷ͹͹	U.S.	ʹͶʹ,	ʹͶͺ	ȋͳͻͺ͸Ȍ.		Therefore,	if	the	nonmoving	partyǯs	evidence	is	only	colorable	or	is	not	significantly	probative,	summary	judgment	may	be	granted.		Id.	at	ʹͶͻ–ͷͲ.		)n	considering	whether	summary	judgment	is	proper,	the	Court	must	look	to	whether	a	rational	trier	of	fact,	viewing	the	record	in	its	totality,	could	find	for	the	nonmoving	party.	See	Tuck	v.	Henkel	Corp.,	ͻ͹͵	F.ʹd	͵͹ͳ,	͵͹Ͷ	ȋͶth	Cir.	ͳͻͻʹȌ	ȋciting	
Anderson,	Ͷ͹͹	U.S.	at	ʹͶͺ–ͶͻȌ.		All	Afactual	disputes	and	any	competing,	rational	inferences	[are	resolved]	in	the	light	most	favorable	to	the	party	opposing	[the]	motion.@		Rossignol	v.	
Voorhaar,	͵ͳ͸	F.͵d	ͷͳ͸,	ͷʹ͵	ȋͶth	Cir.	ʹͲͲ͵Ȍ	ȋquoting	Wightman	v.	Springfield	Terminal	Ry.	

Co.,	ͳͲͲ	F.͵d	ʹʹͺ,	ʹ͵Ͳ	ȋͳst	Cir.	ͳͻͻ͸ȌȌ	ȋinternal	quotation	marks	omittedȌ.	When	considering	cross	motions	for	summary	judgment,	the	Court	must	apply	the	same	standard	outlined	above,	and	cannot	resolve	genuine	issues	of	material	fact.	
Monumental	Paving	&	Excavating,	Inc.	v.	Pa.	Mfrs.'	Ass'n	Ins.	Co.,	ͳ͹͸	F.͵d	͹ͻͶ,	͹ͻ͹	ȋͶth	Cir.	ͳͻͻͻȌ.	The	Court	should	ǲconsider	and	rule	upon	each	partyǯs	motion	separately	and	
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determine	whether	summary	judgment	is	appropriate	as	to	each	under	the	Rule	ͷ͸	standard.ǳ	Id.	
III. DISCUSSION	

	 ǲUnder	Virginia	law,	an	applicant	for	insurance	must	answer	an	application	truthfully	and	fully	to	give	the	insurer	the	opportunity	to	make	its	own	inquiry	and	determine	whether	to	undertake	the	risk.ǳ	Carolina	Cas.	Ins.	Co.	v.	Draper	&	Goldberg,	

P.L.L.C.,	ͳ͵ͺ	F.	Appǯx	ͷͶʹ,	ͷͶ͹	ȋͶth	Cir.	ʹͲͲͷȌ	ȋciting	Mutual	of	Omaha	Ins.	Co.	v.	Echols,	ʹͲ͹	Va.	ͻͶͻ,	ͻͷ͵–ͷͶ,	ͳͷͶ	S.E.ʹd	ͳ͸ͻ,	ͳ͹ʹ	ȋͳͻ͸͹ȌȌ;	see	also	Inter‐Ocean	Ins.	Co.	v.	Harkrader,	ͳͻ͵	Va.	ͻ͸,	ͳͲͳ,	͸͹	S.E.ʹd	ͺͻͶ,	ͺͻ͹	ȋͳͻͷͳȌ	ȋǲA	misstatement	of	material	facts	by	the	applicant	takes	away	[the	insurerǯs]	opportunity	to	estimate	the	risk	under	its	contract.ǳȌ.		An	insurer	seeking	to	rescind	a	contract	based	on	an	alleged	misrepresentation	must	establish	two	elements	by	clear	proof:	ȋͳȌ	the	falsity	of	the	insuredǯs	representation;	and	ȋʹȌ	that	the	false	representation	was	material	to	the	insurerǯs	determination	to	undertake	the	risk	and	issue	the	policy.	Va.	Code	§	͵ͺ.ʹ‐͵Ͳͻ	ȋǲNo	statement	in	an	application	or	in	any	affidavit	made	before	or	after	loss	under	the	policy	shall	bar	a	recovery	upon	a	policy	of	insurance	unless	it	is	clearly	proved	that	such	answer	or	statement	was	material	to	the	risk	when	assumed	and	was	untrue.ǳȌ;	Commercial	
Underwriters	Ins.	Co.	v.	Hunt	&	Calderone,	P.C.,	ʹ͸ͳ	Va.	͵ͺ,	Ͷʹ,	ͷͶͲ	S.E.ʹd	Ͷͻͳ,	Ͷͻ͵	ȋʹͲͲͳȌ.		Banner	alleges	that	Noel	made	misrepresentations	in	the	Part	ʹ	–	Medical	(istory	section	of	the	application	that	were	material	to	Bannerǯs	determination	to	undertake	the	risk.	Nowhere	does	Ms.	Noel	appear	to	dispute	that	false	representations	were	made	in	Part	ʹ.	)nstead,	her	summary	judgment	motion	relies	on	her	arguments	that	ȋͳȌ	Part	ʹ	is	
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not	referenced	in	the	T)AA,	and	ȋʹȌ	that	any	misrepresentations	made	in	Part	ʹ	were	not	relied	upon	by	Banner	in	its	decision	to	bind	coverage	and	were	therefore	not	material.		Ms.	Noel	argues	that	the	T)AA	is	a	separate	and	distinct	contract	for	life	insurance	that	contains	no	misrepresentations,	much	less	material	misrepresentations.	By	its	own	name	and	its	structure,	the	T)AA	is	both	an	application	and	an	agreement:	the	Temporary	)nsurance	Application	and	Agreement	is	divided	into	sections	containing	the	labels	ǲTEMPORARY	)NSURANCE	APPL)CAT)ONǳ	and	ǲTEMPORARY	)NSURANCE	AGREEMENT.ǳ	The	application	section—which	according	to	Ms.	Noel	essentially	serves	the	underwriting	function	of	Bannerǯs	temporary	insurance	product—consists	of	four	ǲYesǳ	or	ǲNoǳ	questions	that	protect	against	unacceptable	risk	by	providing	that	coverage	cannot	begin	if	any	of	the	questions	are	answered	ǲYes.ǳ	The	agreement	section	recites	that	ǲ[t]he	consideration	for	temporary	insurance	is	the	Temporary	)nsurance	Application	and	payment.ǳ	ȋBanner	Ex.	A,	at	ͳͲ.Ȍ	Ms.	Noel	contends	that	the	T)AA	is	designed	to	provide	Banner	Life	with	immediate	payment	of	a	premium	and	ǲlock‐inǳ	the	customer	at	the	application	phase	by	discouraging	the	customer	to	change	her	mind	upon	approval	of	a	policy.	As	Noel	answered	ǲNoǳ	to	all	four	questions	and	provided	payment,	Noel	fulfilled	all	of	his	contractual	obligations,	and	now	Banner	must	do	the	same.	While	never	expressly	disputing	that	the	T)AA	is	a	separate	and	distinct	contract,	Banner	emphasizes	that	the	T)AA	is	part	of	a	multi‐page	application	packet	that	includes:	instructions,	notice	to	proposed	insured,	Part	ͳ,	Part	ʹ	–	Medical	(istory,	T)AA,	agentǯs	report,	electronic	funds	transfer	payment	options	form,	release	of	health	related	information	form,	and	privacy	policy.	Banner	insists	that	the	T)AA	is	not	a	contract	for	
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temporary	life	insurance	coverage	that	exists	in	a	vacuum	separate	and	apart	from	the	Banner	Life	)nsurance	Application	of	which	it	is	a	part.	Banner	argues	that	the	T)AA	is	subject	to	its	own	terms	and	conditions,	namely	its	provision	that	Bannerǯs	liability	ǲwill	be	limited	to	a	return	of	the	Amount	Remitted	if	.	.	.	any	part	of	the	life	insurance	application	or	this	T)AA	contains	a	misrepresentation	material	to	[Banner].ǳ	ȋBanner	Ex.	A,	at	ͳͲ.Ȍ	)n	signing	the	T)AA,	Noel	represented	that	he	had	read	it	and	agreed	to	its	terms;	understood	that	completing	the	T)AA	did	not	guarantee	that	Banner	would	ultimately	issue	the	life	insurance	policy;	and	understood	that	if	Banner	did	not	approve	the	requested	coverage,	the	premium	submitted	with	the	T)AA	would	be	refunded.	)n	Virginia,	it	is	well‐settled	that	ǲone	who	signs	an	application	for	life	insurance	without	reading	the	application	or	having	someone	read	it	to	him	is	chargeable	with	notice	of	the	applicationǯs	contents	and	bound	thereby.ǳ	Gen.	Ins.	of	Roanoke,	Inc.	v.	Page,	ʹͷͲ	Va.	ͶͲͻ,	Ͷͳʹ,	Ͷ͸Ͷ	S.E.ʹd	͵Ͷ͵,	͵ͶͶ	ȋͳͻͻͷȌ.	)n	light	of	this	rule	and	the	language	of	the	T)AA,	Banner	asserts	that	any	material	misrepresentation	in	any	part	of	the	life	insurance	application	or	the	T)AA	may	form	a	proper	basis	for	rescission.	
A. The	Meaning	of	the	Terms	of	the	TIAA	

	Central	to	the	resolution	of	these	summary	judgment	motions	is	the	dispute	between	the	parties	as	to	whether	Banner	can	rely	on	any	misrepresentations	made	by	Noel	in	a	section	of	Bannerǯs	application	packet	labeled	ǲPart	ʹ	–	Medical	(istory.ǳ	Two	issues	are	bound	up	in	this	dispute:	whether	the	ǲmaterial	misrepresentationsǳ	provision	of	the	T)AA	refers	only	to	misrepresentations	made	in	the	T)AA,	and	if	not,	whether	it	refers	to	misrepresentations	made	in	Part	ʹ.	
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Contract	term	interpretation	is	a	matter	of	law	that	must	be	decided	by	the	Court.	ǲThe	construction	of	insurance	contracts	[is]	governed	by	the	same	general	rules	as	are	applied	to	the	construction	of	other	written	contracts.ǳ	Quesenberry	v.	Nichols,	ʹͲͺ	Va.	͸͸͹,	͸͹ʹ,	ͳͷͻ	S.E.ʹd	͸͵͸,	͸ͶͲ	ȋͳͻ͸ͺȌ.	The	Supreme	Court	of	Virginia	recently	said:	An	insurance	policy	is	a	contract,	and,	as	in	the	case	of	any	other	contract,	the	words	used	are	given	their	ordinary	and	customary	meaning	when	they	are	susceptible	of	such	construction.	Additionally,	in	the	absence	of	an	ambiguity	.	.	.	we	must	interpret	the	contract	by	examining	the	language	explicitly	contained	therein.	[W]here	an	agreement	is	complete	on	its	face,	[and]	is	plain	and	unambiguous	in	its	terms,	the	court	is	not	at	liberty	to	search	for	its	meaning	beyond	the	instrument	itself.		
Sch.	Bd.	of	the	City	of	Newport	News	v.	Commonwealth,	ʹ͹ͻ	Va.	Ͷ͸Ͳ,	Ͷ͸ͺ,	͸ͺͻ	S.E.ʹd	͹͵ͳ,	͹͵ͷ	ȋʹͲͳͲȌ	ȋquoting	Graphic	Arts	Mut.	Ins.	Co.	v.	C.W.	Warthen	Co.,	ʹͶͲ	Va.	Ͷͷ͹,	Ͷͷͻ,	͵ͻ͹	S.E.ʹd	ͺ͹͸,	ͺ͹͹	ȋͳͻͻͲȌȌ.	Banner	contends	that	it	can	rely	on	any	misrepresentations	made	by	Noel	in	Part	ʹ	of	the	application	packet	based	on	the	provision	in	the	T)AA	limiting	Bannerǯs	liability	ǲto	a	return	of	the	Amount	Remitted	if	.	.	.	any	part	of	the	life	insurance	application	or	this	T)AA	contains	a	misrepresentation	material	to	[Banner].ǳ	ȋBanner	Ex.	A,	at	ͳͲ.Ȍ	As	this	material	misrepresentations	provision	limiting	Bannerǯs	liability	is	phrased	in	the	disjunctive,	Banner	argues	it	can	rely	on	any	material	misrepresentations	in	either	the	T)AA	or	any	part	of	the	life	insurance	application.	The	section	of	the	application	packet	labeled	ǲPart	ʹ	–	Medical	(istoryǳ	is	a	part	of	the	ǲlife	insurance	applicationǳ	contemplated	by	the	material	misrepresentations	provision,	as	the	unambiguous	language	of	the	application	specifically	refers	to	the	application	consisting	of	Part	ͳ	and	ʹ	and	any	supplement	thereto.	Ms.	Noel	contends	that	Banner	cannot	rely	on	any	misrepresentations	made	by	Noel	in	the	ǲPart	ʹ	–	Medical	(istoryǳ	section.	According	to	Ms.	Noel,	the	term	ǲlife	insurance	
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applicationǳ	in	the	material	misrepresentations	provision	can	only	mean	the	life	insurance	application	section	of	the	T)AA	itself.	The	term	ǲlife	insurance	applicationǳ	is	never	defined	in	the	T)AA;	moreover,	the	section	ǲPart	ʹ	–	Medical	(istoryǳ	never	mentions,	nor	is	titled,	ǲthe	life	insurance	application.ǳ	Rather,	it	is	titled	ǲMedical	(istory.ǳ	)f	the	Court	determines	that	the	term	ǲlife	insurance	applicationǳ	does	not	refer	to	the	life	insurance	application	of	the	T)AA	itself,	the	term	is	ambiguous,	and	must	be	construed	ǲstrictly	against	the	insurer	and	liberally	in	favor	of	the	insured,	so	as	to	effect	the	dominant	purpose	of	.	.	.	payment	to	the	insured.ǳ	Great	Am.	Ins.	Co.	v.	Gross,	ʹͲͲͺ	WL	͵͹͸ʹ͸͵,	at	*͸	ȋE.D.	Va.	Feb.	ͳͳ,	ʹͲͲͺȌ	ȋquoting	Seabulk	Offshore,	Ltd.	v.	Am.	Home	Assurance	Co.,	͵͹͹	F.͵d	ͶͲͺ,	Ͷͳͻ	ȋͶth	Cir.	ʹͲͲͶȌȌ.	Banner	has	the	better	part	of	this	argument.	Construing	the	term	ǲlife	insurance	applicationǳ	in	the	phrase	ǲany	part	of	the	life	insurance	application	or	this	T)AAǳ	to	refer	only	to	the	application	section	of	the	T)AA	would	render	the	term	ǲlife	insurance	applicationǳ	wholly	redundant,	as	the	T)AA,	by	its	name	and	structure,	is	both	an	application	and	an	agreement.	Ms.	Noel	in	fact	argues	the	latter	point	stridently,	but	at	the	same	time	seeks	to	avoid	the	logical	conclusion	that	ǲlife	insurance	applicationǳ	must	refer	to	something	beyond	the	T)AA,	unless	it	is	mere	surplusage.	To	make	the	point	expressly,	adopting	Ms.	Noelǯs	construction	of	the	terms	ǲT)AAǳ	and	ǲlife	insurance	applicationǳ	would	result	in	the	material	misrepresentations	provision	reading,	in	pertinent	part:	ǲany	part	of	the	life	insurance	application	section	of	the	T)AA	or	this	T)AA.ǳ	Given	the	presence	of	the	disjunctive	ǲorǳ	in	the	phrase,	this	construction	simply	does	not	make	sense.	Cf.	Reiter	v.	
Sonotone	Corp.,	ͶͶʹ	U.S.	͵͵Ͳ,	͵͵ͻ	ȋͳͻ͹ͻȌ	ȋexplaining	that	canons	of	statutory	construction	
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ǲordinarily	suggest	that	terms	connected	by	a	disjunctive	be	given	separate	meanings,	unless	the	context	dictates	otherwiseǳȌ.		The	far	more	sensible	construction	that	the	Court	adopts	is	that	the	term	ǲlife	insurance	applicationǳ	refers	to	the	application	packet	as	a	whole,	including	the	sections	labeled	ǲPart	ͳ,ǳ	ǲPart		ʹ	–	Medical	(istory,ǳ	and	the	T)AA.	The	term	ǲlife	insurance	applicationǳ	is	not	ambiguous.	While	the	term	ǲapplicationǳ	does	not	appear	to	be	expressly	defined	anywhere	in	the	application	packet,	each	component	of	the	application	packet	tendered	to	the	Court	references	the	ǲapplicationǳ	generally.	Page	four	of	Part	ͳ	states,	ǲSubmit	this	page	with	the	rest	of	the	application	even	if	no	information	[is]	entered.ǳ	ȋBanner	Ex.	A,	at	Ͷ.Ȍ	Page	five,	lying	between	Part	ͳ,	ending	on	page	four,	and	ǲPart	ʹ	–	Medical	(istory,ǳ	beginning	on	page	seven,	refers	to	ǲT()S	APPL)CAT)ON	FOR	)NSURANCE,ǳ	and	asks	the	proposed	insured	to	declare	ǲ)/we	have	read	the	application	and	all	statements	and	answers	contained	in	Part	ͳ	and	Part	ʹ	of	this	application.ǳ	ȋBanner	Ex.	A,	at	ͷ.Ȍ	Questions	ʹ͵	and	ʹͻ	in	the	portion	of	the	application	packet	at	issue—ǲPart	ʹ	–	Medical	(istoryǳ—ask	the	proposed	insured	to	answer	ǲYesǳ	and	explain	answers	to	certain	questions	unless	the	appropriate	answer	is	ǲNo,ǳ	or	unless	the	information	is	ǲpreviously	stated	on	this	application.ǳ	ȋBanner	Ex.	A,	at	ͺ–ͻ.Ȍ	Finally,	page	ͳʹ,	consisting	of	the	ǲAGENTǯS	REPORTǳ	and	ǲSTATEMENTS	BY	AGENT,ǳ	asks	generally,	ǲWas	the	application	signed	after	all	questions	were	answered?ǳ	and	references	ǲthe	applicationǳ	or	ǲthis	applicationǳ	multiple	times	in	connection	with	the	agentǯs	required	certification.	)n	light	of	all	of	these	general	references	to	the	ǲapplicationǳ	throughout	the	consecutively	numbered	pages	of	the	application	packet,	and	page	fiveǯs	unambiguous	
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language	referring	to	ǲPart	ͳ	and	Part	ʹ	of	this	application,ǳ	it	is	clear	that	the	term	ǲlife	insurance	applicationǳ	in	the	T)AAǯs	provision	ǲany	part	of	the	life	insurance	application	or	this	T)AAǳ	references	the	application	packet	generally,	including	ǲPart	ʹ	–	Medical	(istory.ǳ	Accordingly,	Banner	can	rely	on	Noelǯs	responses	in	Part	ʹ	in	order	to	prove	Noel	made	knowing	misrepresentations	material	to	Bannerǯs	risk.	See	Page,	ʹͷͲ	Va.	at	Ͷͳʹ,	Ͷ͸Ͷ	S.E.ʹd	at	͵ͶͶ–Ͷͷ.	
B. Whether	Banner	Has	Established	by	Clear	Proof	that	Noel’s	Answers	in	

Part	2	Were	(1)	Knowingly	False	and	(2)	Material	to	Banner’s	Risk	
	

1. Knowing	Falsity	
	 Whether	a	misrepresentation	was	made,	and	the	terms	on	which	it	was	made,	is	ordinarily	a	question	of	fact	decided	by	the	jury.	Harrell	v.	N.C.	Mut.	Life	Ins.	Co.,	ʹͳͷ	Va.	ͺʹͻ,	ͺ͵ͳ–͵ʹ,	ʹͳ͵	S.E.ʹd	͹ͻʹ,	͹ͻͶ	ȋͳͻ͹ͷȌ.	)f	the	jury	ǲcould	reasonably	resolve	the	issue	in	favor	of	the	insured,	summary	judgment	for	the	insurer	is	precluded.ǳ	Huberts	v.	Traveler’s	
Indem.	Co.,	ͳͳ͵	F.͵d	ͳʹ͵ʹ	ȋͶth	Cir.	ͳͻͻ͹Ȍ	ȋunpublished	table	decisionȌ.	ǲNonetheless,	if	the	record	clearly	shows	that	the	insured	gave	statements	that	were	not	true	and	correct	to	the	best	of	the	insured's	knowledge	and	belief,	where	asked	to	do	so,	then	the	Court	may	resolve	the	question	as	a	matter	of	law.ǳ	Gross,	ʹͲͲͺ	WL	͵͹͸ʹ͸͵,	at	*ͷ	ȋciting	Parkerson	v.	

Fed.	Home	Life	Ins.	Co.,	͹ͻ͹	F.	Supp.	ͳ͵Ͳͺ,	ͳ͵ͳͷ	ȋE.D.	Va.	ͳͻͻʹȌȌ.	)n	the	ordinary	case,	the	insurer	must	prove	the	falsity	of	the	statement	by	clear	proof.	But	where,	as	here,	the	proposed	insured	certifies	his	answers	are	ǲcorrect	to	the	best	of	his	knowledge	.	.	.		the	burden	upon	the	insurance	carrier	increases	to	clear	proof	that	the	answer	is	knowingly	false.ǳ	Old	Republic	Life	Ins.	Co.	v.	Bales,	ʹͳ͵	Va.	͹͹ͳ,	͹͹͵,	ͳͻͷ	S.E.ʹd	ͺͷͶ,	ͺͷ͸	ȋͳͻ͹͵Ȍ.	This	standard	of	proof	is	a	heightened	one,	but	is	not	as	exacting	as	the	clear	and	convincing	standard	required	in	certain	fraud	cases.	Id.	
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The	evidence	shows	that	Banner	has	met	its	burden	of	clearly	proving	that	Noel	made	knowingly	false	statements	in	Part	ʹ	of	the	application.	As	noted	above,	Ms.	Noel	does	not	appear	to	dispute	this	point,	and	her	concession	on	this	issue	is	understandable,	as	the	evidence	reveals	that	Noel	failed	to	truthfully	and	completely	answer	six	questions:	Questions	ͳͺ,	ʹ͵ȋaȌ,	ʹ͵ȋbȌ,	ʹ͵ȋdȌ,	ʹ͵ȋeȌ,	and	ʹͻ.	All	of	these	questions	were	located	in	a	section	of	Part	ʹ	that	instructed	the	following:	ǲMED)CAL	()STORY	–	Provide	details	to	Yes	answers	in	the	Remarks	section.	)nclude	provider,	date,	symptoms,	diagnosis,	and	treatment.ǳ	ȋBanner	Ex.	A,	at	͹.Ȍ	Question	ͳͺ	asked	Noel	whether	he	had	ever	consulted	a	member	of	the	medical	profession	regarding	or	.	.	.	been	diagnosed	or	treated	for:		ͳͺ.	Asthma,	shortness	of	breath,	chronic	cough	or	hoarseness,	bronchitis,	emphysema,	COPD	ȋchronic	obstructive	pulmonary	diseaseȌ,	sarcoidosis,	pneumonia,	TB	ȋtuberculosisȌ,	sleep	apnea,	or	any	other	disorder	of	the	respiratory	system?		ȋBanner	Ex.	A,	at	ͺ	ȋemphasis	addedȌ.Ȍ	Question	ʹ͵	provided,	in	pertinent	part:	ʹ͵.	)n	the	last	five	years,	unless	previously	stated	on	this	application,	have	you:	a.	Been	treated	by	a	member	of	the	medical	profession	or	at	a	medical	facility?	b.	(ad	an	electrocardiogram,	x‐ray,	blood	test,	or	other	diagnostic	test,	excluding	an	()V	test?	.	.	.	d.	Been	advised	by	a	member	of	the	medical	profession	to	have	surgery,	medical	treatment,	biopsy,	or	diagnostic	testing,	excluding	()V	testing,	that	has	not	yet	been	completed?	e.	Been	referred	to	any	other	member	of	the	medical	profession	or	medical	facility?	.	.	.	.			ȋBanner	Ex.	A,	at	ͺ.Ȍ		
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Finally,	Question	ʹͻ	asked	the	following:	ǲ)n	the	past	ͷ	years,	have	you	been	diagnosed,	treated,	tested	positive	for,	or	been	given	medical	advice	by	a	member	of	the	medical	profession	for	any	disease	or	disorder	not	previously	stated	on	this	application?ǳ	ȋBanner	Ex.	A,	at	ͻ.Ȍ	Noel	answered	ǲNoǳ	to	all	of	these	questions	except	for	Question	ʹ͵ȋbȌ.	Noelǯs	response	of	ǲNoǳ	to	Question	ͳͺ	was	not	true	and	complete	in	that	Noel	failed	to	disclose	that	he	had	consulted	his	primary	care	physician,	Dr.	Quarles,	and	the	Sleep	Disorders	Center	of	Virginia,	for	sleep	apnea.	Noelǯs	response	of	ǲNoǳ	to	Question	ʹ͵ȋaȌ	was	not	true	and	complete	as	Noel	failed	to	disclose	that	he	had	been	treated	for	several	years	by	Dr.	Quarles	for	his	elevated	liver	function	test	results.	Noelǯs	ǲNoǳ	response	to	Question	ʹ͵ȋdȌ	was	not	true	and	complete	as	he	failed	to	disclose	that	he	has	been	advised	by	both	Dr.	Quarles	and	the	doctors	at	the	Sleep	Disorders	Center	of	Virginia	to	have	a	diagnostic	sleep	study.	Noelǯs	ǲNoǳ	response	to	Question	ʹ͵ȋeȌ	was	similarly	deficient	as	Noel	failed	to	disclose	that	Dr.	Quarles	had	referred	him	on	multiple	occasions	to	gastroenterologist	Dr.	Rufus	Davis	ȋor	another	gastroenterologistȌ	for	follow‐up	on	and	final	diagnosis	of	Noelǯs	history	of	elevated	liver	function	tests	and	abnormal	abdominal	sonogram	results.	Finally,	Noelǯs	answer	of	ǲNoǳ	to	Question	ʹͻ	was	not	true	and	complete	as	Noel	again	failed	here	to	disclose	his	history	of	elevated	liver	function	tests.	)n	answer	to	Question	ʹ͵ȋbȌ,	Noel	responded	ǲYesǳ	and	provided	the	following	explanation:	ǲDR.	QUARLES	ͳͷͲͶ	SANTA	ROSA	RD	#ͳͲ͵	(ENR)CO,	VA.	ʹ͵ʹʹͻ[—]ANNUAL	P(YS)CAL	EVERY	YEAR[—](AS	REGULAR	TEST	RUN	TO	MAKE	SURE	(E	)S	(EALT(Y.	GOOD	(EALT([.]ǳ	ȋBanner	Ex.	A,	at	ͺ.Ȍ	This	answer	was	not	true	and	complete	as	Noel	failed	to	disclose:	ȋͳȌ	that	for	several	years	he	had	regular	diagnostic	liver	function	tests	for	
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his	history	of	elevated	liver	enzymes;	and	ȋʹȌ	that	he	had	an	abdominal	sonogram	that	showed	increased	echogenicity	of	the	liver	suggesting	steatosis	or	fibrosis.	)n	its	denial	letter	to	Ms.	Noel,	conceded	by	her	to	be	an	accurate	summation	of	Noelǯs	medical	history,	Banner	summarized	its	findings:	)n	summary,	Mr.	Noel	did	not	truthfully	disclose	his	abnormal	liver	function	tests,	his	abdominal	ultrasound	in	ʹͲͲͻ	or	Dr.	Quarlesǯ[s]	recommendation	for	further	work‐up	by	Dr.	Davis,	the	gastroenterologist.	)n	addition,	Mr.	Noel	did	not	disclose	his	visit	to	the	Sleep	Disorder	Center	in	ʹͲͲ͹	for	suggested	obstructive	sleep	apnea,	or	the	recommendation	for	additional	testing	including	a	sleep	study.		ȋBanner	Ex.	(,	at	ͷ.Ȍ	Based	on	all	of	this	evidence,	there	can	be	no	question	that	Banner	has	met	its	burden	of	proving	Noel	knowingly	made	false	misrepresentations	on	his	application	for	insurance.	
2. 	Materiality	

	 The	materiality	of	a	misrepresentation	is	question	of	law	for	the	court.	Harrell,	ʹͳͷ	Va.	at	ͺ͵ʹ,	ʹͳ͵	S.E.ʹd	at	͹ͻͶ.	ǲA	fact	is	material	to	the	risk	to	be	assumed	by	an	insurance	company	if	the	fact	would	reasonably	influence	the	companyǯs	decision	whether	or	not	to	issue	a	policy.ǳ	Echols,	ʹͲ͹	Va.	at	ͻͷ͵–ͷͶ,	ͳͷͶ	S.E.ʹd	at	ͳ͹ʹ.	A	fact	is	also	material	to	the	risk	if	the	insurer	would	have	issued	the	policy	on	different	terms,	see	Minn.	Lawyers	Mut.	

Ins.	Co.	v.	Hancock,	͸ͲͲ	F.	Supp.	ʹd	͹Ͳʹ,	͹Ͳͻ	ȋE.D.	Va.	ʹͲͲͻȌ,	postponed	issuance	of	the	policy,	see	Parkerson,	͹ͻ͹	F.	Supp.	at	ͳ͵ͳʹ,	ͳ͵ͳͶ–ͳͷ,	or	declined	to	issue	the	policy	at	all.	
E.g.,	Hancock,	͸ͲͲ	F.	Supp.	ʹd	at	͹Ͳͻ.	Banner	maintains	that	Noelǯs	multiple	misrepresentations	were	material	to	Bannerǯs	risk	in	that	Banner	decided	to	postpone	issuance	of	any	policy	to	Noel	pending	additional	work‐up	and	definitive	diagnosis	of	his	elevated	liver	function	tests.	Noelǯs	
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misrepresentations	were	also	material,	Banner	argues,	in	that	Bannerǯs	underwriters	decided	during	the	claims	process	that	Banner	ultimately	would	not	have	issued	the	policy	as	applied	for	based	on	Noelǯs	failure	to	disclose	his	long	history	of	abnormal	liver	function	tests,	his	inconclusive	ultrasound	results,	his	doctorǯs	repeated	recommendations	for	further	work‐up	by	a	gastroenterologist,	his	ʹͲͲ͹	consultation	for	symptoms	of	obstructive	sleep	apnea	at	the	Sleep	Disorders	Center,	and	multiple	doctor	recommendations	to	undergo	a	diagnostic	sleep	study	test.		Ms.	Noel	argues	that	Noelǯs	statements	in	Part	ʹ	were	not	material	because	they	did	not	influence	Bannerǯs	decision	to	bind	the	temporary	coverage	provided	by	the	T)AA,	a	separate	and	distinct	contract.	Ms.	Noel	emphasizes	that	two	medical	questions	on	the	application	portion	of	the	T)AA	are	repetitious	of	questions	in	Part	ʹ	ȋthough	admittedly	are	more	targetedȌ.	Why	are	those	questions	necessary,	Ms.	Noel	asks,	if	the	T)AA	isnǯt	a	separate	contract	for	insurance?	Page	five	of	the	application	packet	also	provides	that	ǲexcept	as	provided	in	the	[TIAA],	if	any,	insurance	will	not	begin	unless	all	persons	proposed	for	insurance	are	living	and	insurable	as	set	forth	in	the	application.ǳ	ȋBanner	Ex.	A,	at	ͷ	ȋemphasis	addedȌ.Ȍ	This	language,	Ms.	Noel	states,	makes	clear	Bannerǯs	intent	to	provide	temporary	insurance	coverage	even	if	it	subsequently	determined	through	its	underwriting	process	that	Noel	was	uninsurable.	Banner	treated	the	T)AA,	a	separately	signed	document,	as	a	separate	contract	upon	its	receipt	of	the	entire	application	package.	)ndeed,	according	to	Ms.	Noel	the	undisputed	facts	show	Banner	bound	coverage	before	the	underwriter	working	on	the	file	even	saw	Part	ʹ:	Fourteen	days	after	the	T)AA	was	executed	and	the	check	was	delivered	to	the	agent,	a	notation	appeared	in	the	Banner	system	that	read	ǲApplication	of	check	changed	T)AA	bound	N	to	Y.ǳ	The	underwriter	didnǯt	
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even	see	the	file	until	four	days	later.	Moreover,	the	underwriter	stated	he	was	only	ǲvaguelyǳ	familiar	with	T)AAs.	ȋLucas	Dep.	ͳͲ.Ȍ	Ms.	Noel	analogizes	this	case	to	Gross,	supra.	The	policyholders	in	that	case	argued	Great	American	bound	coverage	through	its	agent	before	it	ever	received	the	policyholdersǯ	application	to	increase	the	policy	limits.	ʹͲͲͺ	WL	͵͹͸ʹ͸͵,	at	*ͳͲ.	As	Great	American	had	already	bound	coverage,	the	policyholders	argued	that	no	representations	in	the	application	could	have	been	material	to	Great	Americanǯs	decision	to	bind.	Id.	Ultimately	the	district	court	held	that	the	legal	issue	of	materiality	depended	on	underlying	questions	of	fact	that	had	not	been	resolved.	Id.	Ms.	Noel	states	that		this	case	is	like	Gross,	except	no	issues	of	fact	remain:	Even	if	every	answer	in	Part	ʹ	was	completely	false,	Banner	bound	coverage	with	no	reliance	on	Part	ʹ.	This	fact	is	underscored	by	the	deposition	testimony	of	the	underwriter,	who	is	on	record	as	stating	he	is	only	vaguely	familiar	with	T)AAs.	The	Supreme	Court	of	Virginia	has	held	that	testimony	of	such	a	company	representative	is	often	determinative	on	the	issue	of	materiality.	See	Echols,	ʹͲ͹	Va.	at	ͻͷͶ,	ͳͷͶ	S.E.ʹd	at	ͳ͹ʹ–͹͵.	Accordingly,	Ms.	Noel	argues	that	the	Court	should	decide	the	materiality	issue	in	her	favor.	Banner	responds	that	Ms.	Noelǯs	assertion	regarding	Banner	ǲbindingǳ	coverage	is	unsupported	in	law	or	fact.	According	to	Banner,	coverage	is	never	ǲboundǳ	under	a	T)AA	as	Ms.	Noel	suggests;	the	T)AA	itself	never	speaks	of	its	temporary	life	insurance	coverage	being	bound,	but	instead	provides	for	temporary	life	insurance	coverage	from	the	application	date	forward	provided	that	Banner	ultimately	issues	the	policy.	Conversely,	the	T)AA	provides	that	if	Banner	never	issues	the	policy,	the	premium	submitted	is	to	be	refunded.	Defendantǯs	insistence	that	the	file	notation	ǲApplication	of	check	changed	T)AA	
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bound	N	to	Yǳ	equates	to	Banner	ǲbindingǳ	coverage	is	likewise	incorrect,	as	it	does	not	mean	Banner	was	making	a	legal	determination	to	bind	temporary	coverage	under	the	T)AA	at	that	time.	The	notation	was	merely	an	internal,	system‐generated	note	that	acknowledged	to	the	file	Bannerǯs	receipt	of	proper	payment	from	Noel.	Gross,	Banner	says,	is	distinguishable	on	its	facts:	crucial	to	the	Gross	courtǯs	decision	on	materiality	was	the	fact	that	an	insurer	sent	an	email	to	the	insured	ǲto	confirm	that	[it]	ha[d]	bound	coverageǳ	prior	to	the	insurerǯs	receipt	of	the	application.	ʹͲͲͺ	WL	͵͹͸ʹ͸͵,	at	*ͳͲ.	This	case	differs	from	Gross,	states	Banner,	in	that	Banner	never	sent	any	type	of	formal	communication	to	anyone.	The	note	ǲApplication	of	check	changed	T)AA	bound	N	to	Yǳ	was	internal	to	Banner	and	was	never	seen	by	Noel,	the	agent,	Roberts,	or	Ms.	Noel.	Banner	has	met	its	burden	of	proving	materiality	under	the	law.	Ultimately,	Ms.	Noelǯs	materiality	argument	is	predicated	on	the	idea	that	Banner	ǲboundǳ	coverage	on	the	T)AA	and	did	not	rely	on	any	information	outside	of	the	T)AA	in	making	that	determination.	To	support	this	position,	Ms.	Noel	primarily	concentrates	on	two	things:	ȋͳȌ	that	the	T)AA	is	a	separate	contract;	and	ȋʹȌ	that	the	underwriter	did	not	rely	on	the	provisions	of	that	separate	contract,	as	he	wasnǯt	familiar	with	the	T)AA	and	never	even	looked	at	Noelǯs	file	until	after	a	computer	system	notation	showed	Banner	considered	itself	ǲbound.ǳ	The	initial	problem	with	Ms.	Noelǯs	argument	is	that	the	computer	system	notation	is	insufficient	evidence	that	Banner	considered	itself	ǲboundǳ	under	the	T)AA;	indeed,	in	contrast	with	the	insured	in	Gross,	Ms.	Noel	is	unable	to	point	to	any	direct	communications	between	the	insurer	or	his	agent	and	Noel	prior	to	the	loss.	See	Gross,	ʹͲͲͺ	WL	͵͹͸ʹ͸͵,	at	*ͳͲ.	The	notation	is	simply	not	enough	to	create	a	triable	issue	of	fact	that	the	Court	must	resolve	in	order	to	reach	its	legal	determination	on	materiality.	
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Moreover,	that	the	T)AA	is	a	separate	contract	does	not	change	the	fact	that	its	material	misrepresentation	provision	unambiguously	entitles	Banner	to	limit	its	liability	if	
any	part	of	the	life	insurance	application	contains	a	misrepresentation	material	to	Banner.	Ms.	Noel	simply	cannot	escape	this	language,	and	ample	evidence	confirms	that	once	Banner	gained	knowledge	of	the	facts	Noel	omitted	in	Part	ʹ	of	the	application,	it	conducted	appropriate	follow‐up,	decided	to	postpone	issuance	of	the	policy,	and	never	would	have	issued	the	policy	as	applied	for.	The	thorough	investigation	of	Lucas,	Bannerǯs	underwriter,	revealed	that	Noel	failed	to	disclose	significant	medical	history	related	to	the	health	of	his	liver,	his	doctorǯs	repeated	insistence	that	he	consult	further	with	a	gastroenterologist,	a	consultation	for	obstructive	sleep	apnea,	and	recommendations	for	diagnostic	sleep	testing.	Only	upon	completing	this	investigation	was	Lucas	was	in	a	position	to	recommend	postponing	issuance	of	the	policy	pending	definitive	diagnosis.	Upon	being	referred	the	file	from	Lucas	in	accordance	with	company	policy,	Dr.	Wabnitz,	Bannerǯs	medical	director,	concurred	with	this	recommendation.	Bannerǯs	chief	underwriter	Sharon	Jenkins	also	opined	that	Noelǯs	failures	to	disclose	ǲwere	material	in	that	Banner	would	not	have	issued	a	policy	to	Mr.	Noel	as	applied	for.ǳ	ȋBanner	Ex.	N.Ȍ	)n	sum,	the	evidence	shows	that	Bannerǯs	diligent	investigation	uncovered	facts	not	disclosed	by	Noel	that	warranted	postponement	of	issuance	of	the	policy,	and	that	any	policy	ultimately	issued	would	have	been	on	different	terms.	Noelǯs	misrepresentations	were	therefore	material	to	Bannerǯs	risk.	See	Hancock,	͸ͲͲ	F.	Supp.	ʹd	at	͹Ͳͻ	ȋdifferent	termsȌ;	Parkerson,	͹ͻ͹	F.	Supp.	at	ͳ͵ͳʹ,	ͳ͵ͳͶ–ͳͷ	ȋpostponementȌ.	
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C. Ms.	Noel’s	Estoppel	Claim	
	 	Ms.	Noel	asserts	the	following	counterclaim	against	Banner:	ǲ[P]laintiff	is	estopped	to	deny	coverage	through	its	actions	of	failing	to	terminate	the	temporary	insurance	coverage	after	discovering	the	elevated	liver	function	laboratory	results	on	Mr.	Noel.ǳ	ȋCounterclaim,	Doc.	No.	͸,	¶	ͳͻ.Ȍ	Relying	on	Virginiaǯs	equitable	ǲunclean	handsǳ	doctrine	as	applied	in	Pennsylvania	Casualty	Co.	v.	Simopoulos,	ʹ͵ͷ	Va.	Ͷ͸Ͳ,	͵͸ͻ	S.E.ʹd	ͳ͸͸	ȋͳͻͺͺȌ,	Banner	argues	this	estoppel	claim	should	be	dismissed.	)n	Simopoulos,	the	Supreme	Court	of	Virginia	held	that	an	applicant	for	medical	malpractice	insurance	who	put	a	ǲfraudulent	scheme	into	motionǳ	by	supplying	false	answers	on	his	application	for	insurance	ǲhad	no	standing	in	equity	to	interpose	a	plea	of	estoppel.ǳ	Id.	at	Ͷ͸ͷ,	͵͸ͻ	S.E.ʹd	at	ͳ͸ͻ.	The	Court	reasoned	that	ǲ[e]stoppel	is	an	equitable	doctrine,	and	one	cannot	Ǯbase	a	claim	for	an	estoppel	upon	.	.	.	acts	.	.	.	which	were	induced	by	his	own	acts,	and	a	fortiori	on	those	induced	by	his	own	fraud	or	false	representations.ǯǳ	
Id.	ȋquoting	Luck	Const.	Co.	v.	Russell	Co.,	ͳͳͷ	Va.	͵͵ͷ,	͵Ͷʹ,	͹ͻ	S.E.	͵ͻ͵,	͵ͻͷ	ȋͳͻͳ͵ȌȌ.	Any	other	litigants	who	assert	estoppel	claims	against	an	insurer	on	the	same	insurance	policy	stand	in	the	same	shoes	as	the	applicant	who	made	a	false	representation.	See	id.	Banner	argues	that	Ms.	Noel	stands	in	the	same	shoes	as	Noel,	and	cannot	assert	an	estoppel	claim,	as	Noelǯs	false	and	incomplete	answers	to	multiple	medical	questions	on	the	life	insurance	application	set	this	entire	process	in	motion.	Ms.	Noel	responds	by	stating	there	is	a	subtle	but	important	distinction	between	
Simopoulos	and	this	case:	)n	Simopoulos,	the	loss	occurred	before	the	misrepresentations	were	discovered.	)n	this	case,	the	loss	occurred	after	the	misrepresentations	were	discovered.	And	ǲ[w]hen	a	party	intends	to	repudiate	a	contract	on	the	ground	of	fraud,	he	
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should	do	so	as	soon	as	he	discovers	the	fraud.	.	.	.	Prompt	action	is	essential	when	one	believes	himself	entitled	to	rescission	of	a	contract.ǳ	Finch	v.	Garrett,	ͳͲͻ	Va.	ͳͳͶ,	͸͵	S.E.	Ͷͳ͹	ȋͳͻͲͻȌ	ȋcitations	omittedȌ.	According	to	Ms.	Noel,	Banner	should	have	moved	to	rescind	the	contract	promptly	upon	the	underwriterǯs	review	of	Noelǯs	medical	records	during	the	first	week	of	January	ʹͲͳͳ,	when	the	underwriter	learned	of	Noelǯs	elevated	liver	function	test	results	and	the	referrals	to	gastroenterologist	Dr.	Rufus	Davis.	)nstead,	Banner	did	nothing	until	after	Noel	died,	a	month	after	the	underwriter	was	on	notice	of	Noelǯs	misrepresentations.	Despite	Ms.	Noelǯs	assertions	to	the	contrary,	Simopoulos	covers	the	facts	of	this	case.	)mmediately	prior	to	its	explanation	and	application	of	the	unclean	hands	defense,	the	
Simopoulos	court	said	that	in	order	for	an	insured	party	to	prevail	on	an	estoppel	claim,	that	party	must	prove	the	insurer	had	ǲknowledge,	actual	or	imputed,	of	facts	which	would	render	its	coverage	void	ab	initio,	yet	issued	the	policies	in	question	notwithstanding	such	knowledge.ǳ	ʹ͵ͷ	Va.	at	Ͷ͸ͷ,	͵͸ͻ	S.E.ʹd	at	ͳ͸ͻ.		While	not	expressly	articulated	in	Simopoulos	or	the	cases	cited	therein,	the	
Simopoulos	courtǯs	recitation	of	the	above	rule	immediately	before	its	application	of	the	unclean	hands	defense	to	the	facts	of	the	case	reveals	two	important	ideas.	First,	it	can	be	seen	as	reflecting	the	principle	that	the	doctrine	of	unclean	hands	is	not	absolute	in	its	application.	On	this	point,	the	Supreme	Court	of	Virginia	has	said	that	the	equitable	defense	of	unclean	hands	should	not	be	applied	where	the	result	would	be	inequitable	or	violate	public	policy.	Cline	v.	Berg,	ʹ͹͵	Va.	ͳͶʹ,	ͳͶͺ,	͸͵ͻ	S.E.ʹd	ʹ͵ͳ,	ʹ͵Ͷ	ȋʹͲͲ͹Ȍ.	Second,	it	points	to	the	practical	reality	that,	where	an	insured	party	is	able	to	prove,	by	clear	and	convincing	elements,	the	elements	of	estoppel,	the	unclean	hands	defense	may	very	well	not	be	



ʹͷ	
 

available	to	the	insurer.	Therefore,	in	insurance	disputes	similar	to	this	one,	an	insurer	might	not	be	able	to	avail	itself	of	the	equitable	defense	of	unclean	hands	where	it	discovers	facts	that	would	entitle	it	to	rescind	an	insurance	contract,	but	nevertheless	ǲtreats	the	contract	as	a	subsisting	obligation	and	leads	the	other	party	to	believe	that	the	contract	is	still	in	effect.ǳ	Emp’rs	Commercial	Union	Ins.	Co.	of	Am.	v.	Great	Am.	Ins.	Co.,	ʹͳͶ	Va.	ͶͳͲ,	ͶͳͶ–ͳͷ,	ʹͲͲ	S.E.ʹd	ͷ͸Ͳ,	ͷ͸Ͷ	ȋͳͻ͹͵Ȍ	ȋquoting	Dobie	v.	Sears,	Roebuck,	&	Co.,	ͳ͸Ͷ	Va.	Ͷ͸Ͷ,	Ͷ͹Ͳ,	ͳͺͲ	S.E.	ʹͺͻ,	ʹͻͳ	ȋͳͻ͵ͷȌȌ.	Thus,	while	the	partiesǯ	arguments	and	the	cases	supporting	those	arguments	might	at	first	blush	appear	contradictory,	they	in	fact	are	not.	They	merely	embody	the	broader	maxim	that	application	of	the	unclean	hands	doctrine	ǲturns	upon	the	facts	of	each	particular	case.ǳ	Cline,	ʹ͹͵	Va.	at	ͳͶͺ,	͸͵ͻ	S.E.ʹd	at	ʹ͵Ͷ.	Lucasǯs	sworn	testimony	indicates	he	was	not	in	a	position	to	recommend	that	Banner	postpone,	much	less	issue,	Noelǯs	policy	so	early	as	the	first	week	of	January	ʹͲͳͳ.		)nstead,	the	record	indicates	that	Lucas	was	simply	conducting	diligent	follow‐up	with	respect	to	Noelǯs	elevated	liver	function	test	results	and	referrals	to	the	gastroenterologist,	Dr.	Davis,	through	the	month	of	January.	Bannerǯs	underwriting	process	was	not	complete	until	February	͵,	ʹͲͳͳ,	and	Banner	ultimately	made	the	decision	to	postpone	issuance	of	the	policy	the	next	day,	on	February	Ͷ,	ʹͲͳͳ.	Therefore,	applying	the	rule	articulated	in	
Simopoulos	to	this	case,	Ms.	Noel	cannot	prove	the	elements	of	estoppel:	she	cannot	show	that	Banner	issued	Noel	a	policy	despite	having	actual	or	constructive	knowledge	of	facts	which	would	have	rendered	coverage	void	ab	initio;	instead,	she	can	only	show	that	Banner	made	the	decision	to	postpone	issuance	of	the	policy	after	a	thorough	investigation—which	was	prompted	by	its	discovery	of	facts	withheld	by	Noel.		
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This	is	enough	to	end	the	matter,	but	it	is	worth	noting	that	the	unclean	hands	defense	would	be	appropriately	applied	here	as	well.	Ms.	Noel,	who	stands	in	the	shoes	of	her	husband,	comes	to	the	Court	asking	for	equitable	relief	with	unclean	hands,	as	Noel	failed	to	disclose	ȋamong	other	thingsȌ	elevated	liver	function	laboratory	results.	(aving	discovered	this	issue,	Banner	investigated	further	as	part	of	its	underwriting	process.	Under	these	circumstances,	it	would	not	be	inequitable	to	grant	Banner	resort	to	the	unclean	hands	defense;	on	the	contrary,	it	would	be	inequitable	to	deny	it.	As	the	Third	Circuit	has	said,	"An	insurance	company	must	have	the	ability	to	investigate	and	deliberate	before	making	the	difficult	decision	to	rescind	an	insurance	policy.	.	.	.	Needless	to	say,	it	is	not	a	decision	that	should	be	made	with	any	degree	of	haste.ǳ	Matinchek	v.	John	Alden	Life	

Ins.	Co.,	ͻ͵	F.͵d	ͻ͸,	ͳͲ͵	ȋ͵d	Cir.	ͳͻͻ͸Ȍ.	)n	view	of	the	above,	Ms.	Noelǯs	estoppel	counterclaim	must	be	dismissed.	
IV. CONCLUSION	

	 For	the	reasons	stated	above,	the	Court	GRANTS	Bannerǯs	Motion,	DEN)ES	Ms.	Noelǯs	Motion,	and	D)SM)SSES	Ms.	Noelǯs	estoppel	counterclaim	W)T(	PREJUD)CE.	Let	the	Clerk	send	a	copy	of	this	Memorandum	Opinion	to	all	counsel	of	record.		 An	appropriate	Order	shall	issue.									ENTERED	this				ͳͷth							day	of	February	ʹͲͳʹ	

	______________________/s/__________________	James	R.	Spencer	United	States	District	Judge	


