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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

JESSICAL. COOPER,
Plaintiff,
v Civil Action No. 3:11-CV-712
ANTHONY A. LIPPA, JR.et al,
Defendants

MEMORANDUM OPINION

THIS MATTER is before the Court othe Amended Motion for Summary Judgment
(“Motion” or “Motion for Summary Judgment”) (EF No. 48) filed by Defendants Anthony A.
Lippa, Warner D. Lipscomb, and Marshall M. Elfe{tollectively “Defendants”). Each of the
Defendants works for the Caroline County SfhisriOffice. Lippa is the Sheriff and Lipscomb
and Ellett are Sheriffs Deputies, employed by Lapprhe case involves 42 U.S.C. § 1983 and
Virginia malicious prosecution claims, alleging tlbefendants pursued criminal prosecution
against Plaintiff Jessica L. Coepwithout probable cause. The Court held a heainingn the
Motion on August 5, 2013. For the reasons statelbvibethe Court GRANTS IN PART and
DENIES IN PART Defendants’ Motion. Specifically, éhCourt grants summary judgment in
favor of Lipscomb and denies summary judgment wofaof Ellett and Lippa.

BACKGROUND

Except as identified, the following factseaundisputed. Plaintiff avers that she had a
relationship with Deputy Patrick Blasiol, a Siffs Deputy in the Caroline County Sheriff's
Office, which ended in mid-2008. Cooper Dec. fJan. 13, 2013. As a result of the breakup,

Cooper states Blasiol was upset and threatenedh@aind other officers in the Caroline County

1In this case, Plaintiff also sues Patrick H. Blassod Fonda L. Brennan. On Defendants’ Motion to
Dismiss, however, the Court dismissed all claimsdzhon actions committed by Blasiol and Brennan as
barred by the statute of limitationSeeMem. Op., Apr. 23, 2012, ECF No. 14. As a resulltyamaining
defendants join in the Motion for Summary Judgment.
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Sheriff's Office would use their power to harass hed file criminal charges against her. Cooper
Dec. § 3. Subsequently, Blasiol and other Carofoeinty Sheriff's Deputies sat in their patrol

cars in her driveway and pullelder over while she was drivingcooper Dec. 1 4-5. Cooper

subsequently reported Blasiol's threats and thedoamn of the Blasiol and other deputies to
Lieutenant Beasley of the Caroline Coun8heriffs Office, Lippa, and Commonwealth’s

Attorney Tony Spencet Cooper Dec. 1Y 6-11.

After meeting with Cooper regarding Blaksothreats and other officers’ harassment,
Spencer dismissed some thfe charges against Coop&eeSpencer Dep. 28:4-29:4, Oct. 25,
2012. Lippa then made statements that he believeop& and Spencer were involved in a
sexual relationship. Lippa Dep. 22:2-8, Oct. 2812; Lipscomb Dep. 318 Oct. 25, 2012. Lippa
also made statements that officers in the Sher@ffice should charge Cooper to see what
Spencer would do. Fedder Dep. 30:23-31:13, Ngv2012. These statements gave at least one
officer the impression that Lippa did not cambether or not there was a basis for the charge
against CooperSeeFedder Dep. 31:10-138.

In 2009, Caroline County $hiffs Deputies served Cooper with summonses oested
her with summonses for eleven offenses. Cooper Bebkl. All but two of those charges were
nolle prossed or dismissed wifprejudice in 2009 and 201@ooper Dec. § 15. Two charges
from 2009 are the subject of this action. One cleavgs a charge forgery and uttering, based on

Cooper allegedly taking a check from Brian Pittxging the check, making it payable to herself

2Cooper testified that she went to Lieutenant Begsio told her to speak to Lippa. Cooper Dec. {1 6-7.
She spoke with Lippa and played a recording for loifrBlasiol threatening to charge her with crimes
regardless of her guilt and told him about Blasitfing in her driveway and the traffic stops corthd by
other deputies. Cooper Dec. T 8. In January of 200@per went to Spencer about the threats from
Blasiol and the other deputies’ traffic stops. Ceppec. 1 10. She played for him the recording of Blasio
threatening her. Cooper Dec. { 11. Cooper allegas‘fs]ortly after [she] had talked with Sheriff Ligp
and CA Spencer, [she] started getting chargedlanuary 2009 with traffic offenses [she] did not
commit.” Cooper Dec. 1 12.

3 Defendants did not respond to the facts set fonthirst two paragraphs of the Background section,
either to agree with or dispute the facts, presumblecause they deem these facts immaterial to the
actual issues of the case. They are included hepedvide the full context within which the centrabues

of the case occurred.



in the amount of $800, and cashing the chetlpscomb investigated this charge and obtained
an arrest warrant for Cooper. The other chavgs a charge for attempted malicious wounding,
resulting from an altercation between Ceop Pitts, and a woman named Abranda Walker.
Ellett, and other officers, investigated this chgarand Ellett obtained an arrest warrant for
Cooper.
A. Forgery and Uttering Charges Against Cooper

On August 8, 2009, Brian Pitts called the CameliCounty Sheriffs Office to report that
Cooper took money out of his checking accoufooper Dec. | 17; Defs.” M. Summ. J.
[hereinafter MSJ] Ex. 1, Incident Call Report. Déplipscomb testified that he responded to
Pitts’'s call because it was assigned to his aredhlam was dispatched to Pitts's mother’s house.
Lipscomb Dep. 12:4-10, 13:8. Lipscomb testifiechtthe told Pitts that Pitts needed to obtain
documentation from the bank regarding the checksalleged Cooper forged. Lipscomb Dep.
12:13-15. Cooper disputes thaipscomb went to Pitts's mother's house on August2809
because Cooper can find no documents indicatipgcomb met with Pitts on August 8th and
asserts that the call on Augu8th could not have been about money being takem fihis
account because the disputed check (Check #094)nwapresented for cashing at the bank
until August 10, 2009.PIs.” Mem. in Oppn to Defs.” M. Summ. J. 6 [hemaiter Opposition],
Ex. 16, Check #094. On October 17, 2009, Pitts aoted Lipscomb, made a written statement
regarding the forgery, and provided copies ddcuments relating to his account and the
canceled check. MSJ Ex. 3, Caroline County $fieOffice Report & Pitts’s Written Statement.
Plaintiff does not dispute that Pitts contactéadscomb on October 17, 2009, but does dispute
any implication that Lipscomb had not spokerthwPitts between August 8, 2009 and October
17, 2009. Opposition 6. Plaintiff provided a DVand transcript of a recorded conversation

occurring between Lipscomb and Pitts ont@xer 14, 2009 when Lipscomb served an

4Cooper asserts Pitts wrote her the checkroney he owed her. Cooper Dec. { 16.
5 Defendants counter that August 8, 2009 was a 1@ty and common practice of banks is to conduct
Saturday business on the next business day, incttsis August 10, 2009.
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“annoying phone calls warrant” on Pitts. Oppositiexs. 3, 7. During that conversation, Plaintiff
asserts that Lipscomb initiated a conversatout the alleged check forgery and uttering and
encouraged Pitts to bring charges agaiCooper. Opposition Exs. 7, 8.

Lipscomb testified that, orOctober 17, 2009, he considelr Pitts to be a reliable
informant® At that time, Lipscomb went to a Magisteawith oral and written statements from
Pitts and copies of a canceled check madetoutessica Cooper for the amount Pitts claimed
was taken from his account. Lipscomb De$2:15-43:2. Cooper asserts that Defendants’
statements as to what information Lipscombdhat the time he went to the magistrate are
materially false because Lipscomb actually had enite that disproved the felony charges
(based on the date the check was cashed). Coopttrefuasserts that Lipscomb failed to inform
the magistrate he “had encouraged, solicitedi aaused Pitts to make false allegations against
Cooper,” did not obtain a handwriting analysis tre check, and made no effort to interview
Cooper. Opposition 7 (citing Opposition Exs. 687 Lipscomb Dep. 22:7-27:10). Ultimately, the
forgery and uttering charges against Cooper weske prossed and Lipscomb testified that at
no time did any member of hCommonwealth’s Attorney’s Offé discuss the charges with
Lipscomb or inform him that the charges wémEng dismissed. Lipscomb Dep. 39:9-40:22.

B. Attempted Malicious Wounding Charge Against Cooper

On June 5, 2010, officers responded to &dlls originating from 7181 Ladysmith Road.
SeeEllett Dep. 16:6-19, Nov. 5, 2009. On July 7, 20D@puty Ellett was assigned to investigate
a potential malicious wounding allegedly commadittagainst Walker by Cooper during the June
5th incident’ Ellett Dep. 19:2-5. The allegationsvigig rise to the attempted malicious

wounding charge include various descriptiamfsCooper swinging a hatchet toward Walk8ee

6 Plaintiff does not dispute that Lipscomb made #8tastement, but asserts that a more accurate statteme
based on the evidence is that Lipscomb felt thigtis was a compliant and suggestible informant.

7Citing Lippa’s affidavit, Defendant’s assert thalteft was assigned to investigate the incident sometime
in June. MSJ 3. In his deposition, however, Elfgttes that he was not assigned to the incidenit dinly
7,2010. Ellett Dep. 19:2-5. Viewing the facts hetlight most favorable to Cooper, the Court musstuane
Ellett was assigned to the case on July 7, 2016,d&y the indictment was issued against Cooper for
attempted malicious wounding.



Opposition Ex. 10, Ellett Investigation Notes [hier&fter Investigation Nowg. Ellett testified he
did not find the hatchet involved in the incidebut “99 percent of the time in any crime [law
enforcement] doesnt recover the weapon” and he $eah the hatchet previously at Cooper’s
residenceé. Ellett Dep. 27:20-28:18. Defendants submit thatridg Ellett's investigation,
Walker told Ellett that Cooper had swung atd¢teet at Walker's head and Pitts and Pitts’s
mother, Tina Taylor, gave statements corrobioig Walker's statement. Ellett Dep. 31:18-
32:20. Cooper disputes these assertions, iagguhat Ellett did not conduct any witness
interviews prior to obtaining an indictment only &, 2010, that Walker never gave a coherent
or internally consist story incluidg Cooper swinging the hatchéhat Pitts’s statements did not
actually corroborate Walker’s, and that Elletddiot speak with Taylor until after Cooper’s
arrest. Ellett Dep. 32:5-9; Opposition Ex. Httempted Malicious Wouding Trial Tr. 65-66,
Dec. 1, 2010 [hereinafter Trial Tr.].

Defendants also assert that Lippa had no Kedge of Ellett’s investigation and ultimate
conclusions, nor did Lippa direct or instructldit to seek an indictment of Cooper with the
grand jury. Lippa Aff. 11 3-4. Cooper disputetassertion that Lippa had no knowledge of the
investigation because Lippa was Ellett’s superviand was privy to all information relating to
Ellett's investigations due to Lippa’s instructiotnkat he wanted to be kept apprised of all
matters involving Cooper. Lipscomb Dep. 5:15-C®oper further asserts Lippa was involved in
the charging decision begae he had established a policy andgiice of encouraging officers to
initiate criminal charges against Coopeafter Spencer had dismissed prior charges against
Cooper and Lippa indicated he believed Cooper amp@&n$er were involved in a sexual

relationship SeeLipscomb Dep. 33:12-34:10.

8 Cooper argues Ellett’s statements regarding hia¢chet are irrelevant. Cooper further argues the
statement that Ellett had previously seen the heitah Cooper’s residence would be inadmissible atl tria
and could not be true because Deputy Eichenmitieg of the officers responding to the scene on Ajne
2010, testified that he did not believe the hatolvas on the scene on June 5, 2010; and therefdlett E
could not have seen the hatchet. Opposition, ExERhenmiller Dep., 18: 1-3, Mar. 26, 2013.

9 Cooper does not cite to evidence supporting heerais that Lippa established a policy and practite
encouraging officers to initiate criminal proceegsnagainst CoopeBeeOpposition 11.
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After his assignment to the case, Ellett tdok information regarding the incident on
June 5, 2010 to Commonwealth’s AttorneyeGIHinkle, who presented the information to a
grand jury, which issued an indictment agsti Cooper for attemptiemalicious woundingSee
Spencer Dep. 108:21-109:15. Defendants assert $pahcer does not believe Lippa had any
involvement in the grand jury process and “agreethat in July 2010, Ellett, the
Commonwealth’s Attorney, and ultinigly the grand jury found that there was probaklese to
arrest Cooper for attempted malicious woundiBgencer Dep. 108:4-109:23. Cooper does not
dispute that Spencer made these statements, thsligldoes point out that Spencer had no
direct involvement in the probable cause datmation for the attempted malicious wounding
charge and argues the statements are not matacial f

On July 27, 2010, Pitts appeared at a repbefore the Caroline County Juvenile and
Domestic Relations Court on the annoying phocalls charge, Pitts $éfied that he was
assaulted by Walker, not Cooper, on June 5, 20 1€Cavity Dep. 14:4-10, Mar. 26, 2013. After
Pitts gave his testimony, Sergeants Eichenmidlad McCarty arrested Pitts and filed charges
against him for providing false information to drainal investigator. Pittsvas eventually found
guilty of that charge in the Caroline County Gernd@sstrict Court and withdrew his subsequent
appeal to the Caroline County Circuit Court. MExs. 7-8. Pitts’s recantation of his statement
against Cooper occurred twenty days aftee tgrand jury indictedCooper for attempted
malicious wounding.

On December 1, 2010, the Caroline Cour@icuit Court held a trial on Cooper’s
attempted malicious wounding charge. Trial Tr. fL.tihe trial, Walker tesfied that on June 5,
2010, Cooper arrived in the driveway of a hobséonging to T. Reynolds and “exited her vehicle
with a hatchet in her hand and said [to Walkenjdfi want to run your mouth on the phone |
am now standing right hereld. at 10:14-16. Walker also testfl that Cooper was holding the
hatchet in mid-air and that, at that time, Pittsklad Cooperld. at 10, 12. At the trial, Taylor

testified that Cooper “pulled up in the Jeephe just get [sic.] outith the hatchet after



[Walker].” Id. at 45. At the close of the Commonwealth’s evidenCeoper’s defense counsel
moved to strike, arguing that the Commonwhaltwitnesses’ credibility was insufficienkd. at
76-77. The judge denied the motidd. at 76-77. Defense counselhm@wed the motion to strike
and the judge did not grant the motida. at 114. At the close of trial, the judge acquitted
Cooper of attempted malimiis wounding, stating:

| am absolutely certain in this case that | haverbked to more than once. | am

certain of that. | am not only certain dfbeyond a reasonable doubt and to a

moral certainty, the highest standard known in I&le Court’s problem is |

cant tellwho it is. That beinthe case, | find you not guilty.

Id. at 123.

On October 24, 2011, Cooper filed thestant suit, alleging various state law and
constitutional violations committed by numoas officers and Sheriff Lippa. The Court
dismissed a number of theskaims on April 23, 2012SeeMem. Op., Apr. 23, 2012, ECF No. 14,
and Cooper added Ellett as a defendant by filinig against him on November 13, 2012. The
remaining Defendants now move for summary judgmemguing that the evidence adduced
during discovery shows the Defendants are nablé under either § 1983 or Virginia law.
Cooper responded in opposition, Defendantdfidereply, and the Court heard oral arguments
on the Motion for Summary Judgment on August 5,20 ccordingly, the matter is now ripe
for decision.

LEGAL STANDARD

A motion for summary judgment should geanted where “the movant shows that there
is no genuine dispute as to any material fact daredlmhovant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catresf77 U.S. 317, 325 (1986). If there
is no genuine dispute as to any material fads the “affirmative obligation of the trial judget
prevent factually unsupported claims and defenses fproceeding to trial.Drewitt v. Pratt

999 F.2d 774, 778-79 (4th Cit993) (internal quotation marks dtred). However, if the court



finds that there is a genuine issof material fact, the motion must be denied. @harles Alan
Wright & Arthur R. Miller, Federal Praate and Procedure § 2720 (3d ed. 2011).

A court must look to the specific facts pled totelenine whether a triable issue exists.
See Anderson v. Liberty Lobby, In477 U.S. 242, 247-49 (1996)he moving party bears the
burden of establishing the nonexistence of a taabsue of fact byshowing—that is, pointing
out to the district court—that there is an abseattcevidence to support the nonmoving pasty
case’ Celotex 477 U.S. at 325 (internal quotatiomarks omitted). “The judge’s inquiry,
therefore, unavoidably asks whether reasonablerfuoould find by a preponderance of the
evidence that the [nonmoving pg}is entitled to a verdict.Anderson 477 U.Sat 252.

A district court must “resolve all factualgfiutes and any competing, rational inferences
in the light most favorable to ¢hparty opposing that motionRossignol v. Voorhaar316 F.3d
516, 523 (4th Cir. 2003) (internal gtation marks and citations omittedDnly disputes over
facts that might affect the outcome of the auitder the governing law will properly preclude the
entry of summary judgmerftAnderson 477 U.S. at 248. “Mere unsupported speculationas
sufficient to defeat a summary judgment motionhi€tundisputed evidence indicates the other
party should win as a matter of lawfancis v. Booz, Allen & Hamilton, Inc452 F.3d 299, 308
(4th Cir. 2006). Thus, if the monoving party’s evidence is onbplorable or is not significantly
probative, summary judgment may be grant&dderson 477 U.S. at 249-50.

DISCUSSION
1. Fourth Amendment Claims Against Deputy Lipscomb and Deputy Ellett
a. Applicable Law

Though, ‘it is not entirely clear whether [theis a separate constitutional right to be
free from malicious prosecution, if there is sughight, the plaintiff must demonstrate both an
unreasonable seizure and a favorable terminadiothe criminal proceeding flowing from the
seizure."Snider v. Seung Le&84 F.3d 193, 199 (4th Cir. 20D9The Fourth Circuit has stated

that federal malicious prosecution claim, thouiglartfully termed, is “a claim founded on a



Fourth Amendment seizure that incorporates elemefithe analogous common law tort of
malicious prosecution — specifically, the requiretheghat the prior proceeding terminate
favorably to the plaintiff.”Lambert v. Williams 223 F.3d 257, 262 (4th Cir. 2000) (citing
Brooks v. City of Winston-Saler@5 F.3d 178, 183 (4th Cir. 1996)). Snider, the Fourth Circuit
suggested that the elements of the federal analofjaestate malicious prosecution claim are:
(1) an unreasonable seizure; af2d “a favorable termination of the criminal prockeg flowing
from the seizure.Snider 584 F.3d at 199.

The “seizure of an individual effectadithout probable cause is unreasonabRrdoks
85 F.3d at 183 (citingsraham v. Connar490 U.S. 386, 396-971989)). “An officer has
probable cause for arrest when the facts amduanstances within the officer's knowledge . . .
are sufficient to warrant a prudent person, or @fi@¢easonable caution, in believing, in the
circumstances shown, that the suspect has committedan offense.Burrell v. Virginia, 395
F.3d 508, 514 (4th Cir. 2005) (&t omission in original) (quotingVilson v. Kittoe 337 F.3d
395, 398 (4th Cir. 2003)). When “determining whetlpegobable cause exists in a given case, it
is important to limit our consideration only to tde facts and circumstances known to the
officer at the time of the arrestWilson, 337 F.3d at 398 (internal quotation marks omijted
(quotingSmith v. Tolley960 F. Supp. 977, 994 (E.D. Va. 199 Nptwithstanding that “malice
is required to state a claim for malicious prosémutat common law, the reasonableness of a
seizure under the Fourth Amendment should be andlydgectively.”1d. at 514 n.5 (citing
Brooks 85 F.3d at 184 n.5). Thus, “the subjective sw@#teind of the defendant, whether good
faith or ill will, is irrelevant in this context.Brooks 85 F.3d at 184 n.5.

The favorable termination “element is saigsff where a prior criminal case against the
plaintiff has been disposed of in a wayathindicates the plaintiff[]s innocenceSnider, 584
F.3d at 202 (Stamp, J. concurring) (citiMurphy v. Lynn 118 F.3d 938, 948 (2d Cir. 1997)
("Where the prosecution did not result in an actpliit is deemed to have ended in favor of the

accused, for these purposes, only when its fingpdsition is such as to indicate the innocence



of the accused.”)). The requirement of a ‘Gaable termination works to ensure against
inconsistent judgment and &void parallel litigation onssues of proable cause.ld.
b. Deputy Lipscomb — Forgery and Uttering Charges

The parties do not dispute that there was a faMeraermination of the criminal
proceedings regarding therfyery and uttering chargéstherefore the question becomes solely
whether the undisputed evidence proves the arre€tooper was not unreasonable. In other
words, if the evidence proves as a matter of laatthipscomb had probable cause for arrest
based on his knowledge at the time he sougHictment and arrested Cooper, the Court must
grant summary judgment in favor of LipsconBee Wilson337 F.3d at 398. Despite a finding of
probable cause by a magistrate in issuing arest warrant, an officer violates the Fourth
Amendment if he or she “deliberately or withreckless disregard for the truth made material
false statements in his affidavit or omitted fraime affidavit material facts with the intent to
make, or with reckless disregard of whether thesréioy made, the affidavit misleadind/iller
v. Prince George’s Cnty 475 F.3d 621, 627 (4th Cir. 20D {internal citations and quotation
marks omitted). A plaintiff can establish “recklegisregard” when the “officer acted with a high
degree of awareness of [a statement’s] probab#ityalthat is, when viewing all the evidence,
the affiant must have entertained serious doubt® d@ke truth of his statements or had obvious
reason to doubt the accuracy of the informationrégorted.”ld. (internal quotation marks
omitted) (quotingWilson v. Russo212 F.3d 781, 788 (3d Cir. 2000)). An omissiom chow
reckless disregard where “a police officer failedinform the judicial officer of facts [he] knew
would negate probable causéd. (internal quotation marks omitted) (quotiBgauchamp v.
City of Noblesville, In¢.320 F.3d 733, 743 (7th Cir. 2003)).

At the time Lipscomb sought to obtain amdictment against Cooper, he had (1) Pitts’'s

oral statement from August 8, 2009, reportitgit Cooper fraudulently took money from his

10 The Court previously held that termination oktforgery and uttering charges against Coopendile
prosequiis a favorable termination as required to maintaimalicious prosecution action. Mem. Op. 7,
ECF No. 14.
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checking account; (2) the information in Lipseb’s own written reportdated October 17, 2009,
indicating he obtained a copy of Check #0%hich Pitts advised him was taken, forged, and
cashed by Cooper; (3) Pitts’s written statemendjdating that on July 29, 2009, “Cooper called
[him] and said that she had written a check aghed [his] name for $800.00. [He] hung up
and called the bank and [his] account was $&00rt,” MSJ Ex. 3; (4) a copy of Check #094,
dated July 29, 2009, and marked as cashedaidir #02 on August 10, 2009 at 09:00; (5) the
knowledge that he met with Pitts on October 2809 and brought up the subject of the check,
stating “l was willing to go ahead and pursuettharges . .. I'm here offering you tonight a
[legal?] settlement, alright? I'm ne tonight to tell you that | wald do anything | could, that |
would do anything | can, to help you,” Oppositi&xs. 7, 8; (6) the knowledge that he had not
interviewed Cooper or had handwriting analysimmducted on the check; and (7) according to
Pitts, knowledge that sometime in Octoberpddomb had told Pitts not to worry about DUI
charges pending against Pitts because dopsb was the only one who saw anything,
Opposition, Ex. 6, Pitts November Statemefhlov. 11, 2009 [hereinafter Pitts November
Statement].

The first consideration must be whether the daetiank stamped as the date it cashed
Check #094, August 10, 2009, defeats a findingrabable cause. The Court finds it does not. A
possible inference from the August 10, 2009 da&engi is that Cooper actually went to the bank
to cash Check #094 on Monday, August 10, 200tls would indicate the Pitt’s August 8, 2009
call to the Caroline County Sheriffs Office waghedr regarding another check or was a lie that
qguickly came true on Monday, August 10th. Eitherywih Cooper actually cashed the check on
August 10, 2009, it would call the credibility oftBs August 8, 2009 statement into question.
The actual question, however, is not whatlhe happened, but whaltipscomb reasonably
believed happened at the time he sought itihdictment. At the time Lipscomb sought an
indictment for forgery and uttering, Lipscomb hadapy of a check that an informant told him

had been stolen and forged by Cooper. He also kinew Pitts had gone to the bank to fill out
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paperwork regarding the forgery. Opposition Exa86. Lipscomb testified that on October 17,
2009, he considered Pitts to be a reliable infortdatunder these circumstances, Lipscomb
could have reconciled the date discrepandigsassuming Cooper cashed Check #094 on
Saturday, August 8, 2009 and was processed byah& bn August 10, 2009.

Similarly, probable cause is not defeatedthg written statement from October 17, 2009
where Pitts stated that on July 29th, Coopdiedahim and told him she had written a check on
his account for $800. The statement goes on yalsat Pitts “hung up and called the bank.” The
rational inference from this statement is that #talled his bank on July 29th and found out
his account was $800 short. This could notthee based on the fact that the check was not
cashed until either August 8th or 10th. Home, under the circumstances, it would be
reasonable for Lipscomb to cdnde that Pitts confused thetate when making his written
statement because the check shows it was writted g 29, 2009, even though it was not
cashed until August 8th or 10th.

The fact that Lipscomb encouraged Pittdil®charges against Cooper does not negate a
finding of probable cause. The recording andntscript of the conversian between Lipscomb
and Pitts on October 14, 2009 reveals thgiscomb brought up the potential forgery and
uttering charges and then told Pitts that va&s willing to go forward with charges against
Cooper and to help Pitts in any way he could. Opars Exs. 7-8. Lipscomb asked about the
check and Pitts stated he had going to the b@anfdle the paperwork regarding the forgetg.

At no point during the conversation did Ligsnb encourage Pitts to fabricate charges or

11Cooper disputes Lipscomb’s statement, assertinglihaed on Lipscomb’s encouragement that Pitts file
charges against Cooper for forging the check, fthare accurate statement based on the evidencalis th
Deputy Lipscomb felt that Pitts wascompliant and suggestible informan$&eOpposition Exs. 6, 7, 8.
As discussed below, Lipscomb’s encouragement dotsegate Pitts’s credibility with regard whether or
not Cooper actually forged the check.

12 Cooper also challenges Lipscomb’s reliance onsRitstatements because Lipscomb’s notes state Pitts
reported on August 8, 2009 that a “starter checadwtolen. Cooper contends that Check #094 was not
starter check. If the check in fact was not a staitheck, this minor inconsistency is not suffidién
negate other indicators of probable cause. Furthecause check numbers lower than 100 are typicall
starter checks, it would be reasonable for Lipscambind there was no inconsistency based on Bitts’
statement that a starter check was taken.

12



evidence against Cooper; he merely offered tomh@t he could to help Pitts and indicated his
willingness to pursue chargdsl. The conversation also revealsathPitts, himself, obtained the
evidence required to press charges against CodgeFurther, Cooper’s own evidence does not
clearly indicate Lipscomb offered to help Pittéth his DUI charges in exchange for pressing
charges against Cooper; Pitts's November ttgri statement merely says that during a
conversation about bringing charges against Copopipscomb told Pitts “not to worry about it
[Lipscomb] could help [Pitts] vih the charge because he was the only one who sgthiamg.”
Opposition, Ex. 6. Pitts did not indicate thapkcomb’s statement was an offer contingent upon
Pitts pressing charges against Cooper or tldtts interpreted it as such. Lipscomb’s
encouragement to press charges, therefore, doesayate a finding that Lipscomb reasonably
believed that Cooper had committed forgery andninige

Neither does the fact that, on NovembHr 2009, Pitts drafted a written statement
where he says he fabricated the forgery chargenagjaooper because he was mad negate a
finding of probable cause. Cooper presents no emdehat Lipscomb knew Pitts fabricated the
forgery charges at the time he sought an indent against Cooper. Pitts’s later recantation of
his statements therefore does not refute Lipscerhblief on October 17, 2009 that Pitts was a
reliable informant or Lipscomb’s belief that had probable cause to seek an indictment against
Cooper.

Finally, Cooper’s argument that Lipscomb’s failute have a handwriting analysis
completed on Check #094 and interview Cooper ptmran indictment indicates a lack of
probable cause also fails. Cooper points tolegal requirement to v a handwriting analysis
completed or to interview the spect prior to seeking an indictment. The evideals® shows
that Lipscomb had copies of multiple checks front$s account and the account opening
documents, showing Pitts’s actusignature. MSJ Ex. 3. This would have allowed kip®sb to

do his own evaluation of the signature of Ch&€l94. Additionally, Cooper does not provide any

13



evidence of what she would have said at anrivieav with Lipscomb thatvould have caused him
to question his belief that slikemmitted forgery and uttering.

The information possessed by Lipscomb whes sought indictment was sufficient to
create probable cause that Cooper committed forgey uttering. Further, nothing indicates
that evidence not submitted to the magis¢rpudge “would negate probable cauddiller, 475
F.3d at 627The Court therefore finds that Lipscomb had prokajaluse to seek indictment as a
matter of law. Finding there was no constitutaiolation, there can also be no supervisory
liability assessed against Lippa with respéctthe forgery and uttering charge. Summary
judgment on Cooper’s § 1983 forgery and utteringimls is therefore GRANTED in favor of
Lipscomb and Lippa.

c. Deputy Ellett — Attemptelialicious Wounding Charge

The parties again do not disge that there was a favorable termination of themmal
proceedings regarding the attempted malicious wamngndcharge; therefore the question
becomes solely whether the undisputed evidence gwothe arrest of Cooper was not
unreasonable. The first consideration in theobable cause determination for attempted
malicious wounding must be what effectaiiy, did the grand jury’s indictment have.

The Fourth Circuit has recognized that “[ijt hasd) since been settled by the Supreme
Court that an indictment, fair upon its faceturned by a properly constituted grand jury
conclusively determines the existence of probablese.’Durham v. Horney 690 F.3d 183, 189
(4th Cir. 2012) (internal quation marks omitted) (quotinGerstein v. Pugh420 U.S. 103, 117
n.19 (1975),Costello v. United State850 U.S. 359, 363 (1956)). dgvand jury’s indictment will
not, however, “shield a police officer who hadiderately supplied mislating information that
influenced the decisionld. The Court must therefore consider what Ellett kreavd presented
to the grand jury in seeking an indictmentagst Cooper for attempdemalicious wounding.

Based on the record presented on suanmynjudgment, it is unclear how much

investigation Ellett conducted pmdo seeking the indictment from the grand jury. &Vlis clear
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is that Ellett was assigned to the attempted ai@lis wounding case on July 7, 2010, which is
the same date he sought the indictment and omermonth after the June 5, 2010 incident. It is
also clear that when he sought the indictmdiilett had a statement from Walker, though it is
not clear whether he had persdgahterviewed her or merely reviewed her prior telaents.
Seelnvestigation Notes 36 (providg Ellett’s investigation nte stating “WALKER signed a
written statement regarding her complaint and dmd attested to by WALKER were presented
to the GRAND JURY of Caroline @Gmty on July 7th, 2010.").

It is further unclear whether Ellett imidewed any other witnesses prior to seeking
indictment from the grand jury. Ellett testifiethat at the time he made the probable cause
determination he had “interviewed Ms. Taylor and.Npitts, who corroborated Ms. Walker’s
statements.” Ellett Dep. 31:11-17. Cooper, howewsntends that Ellett had not spoken with
Taylor or Pitts prior to seeking indictment. #te trial for the attempted malicious wounding
charge, Ellett testified that hepoke with Taylor on four occasien“two on the day of Cooper’s
arrest and two occasions after that.” Trial Tr-®®. Because Cooper was arrested on July 14,
2010, seven days after the indictment was issagdinst her, Cooper argues Ellett could not
have spoken with Taylor prior to seeking the indieint. Cooper also asserts that Ellett’s
investigation notes indicate he did not speak wetkts until the day after Cooper’s arrest, on
July 15, 2010. Investigation Notes 42. A reviewEdett's investigationnotes reveals a summary
of what various witnesses stated unaccompaniedbyates they provided those statements; it
is therefore unclear whether Ellett spoke wRltts on a date other than July 15, 20 8ke
generally, Investigation Notes. In the light most favoralte Cooper, the Court must assume
Ellett had not interviewed Taylor or Pstprior to seeking the indictment.

The determination that Ellett did not imt#éew Taylor or Pitts prior to seeking an
indictment gives rise to a reasonable inference tBitett went to the grand jury with only
Walker’s statement, likely the notes of the offisavho responded to the scene on June 5, 2010,

and Ellett’s belief that it is not uncommon for io#frs not to recover a weapon from the scene of
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an alleged crime. The question therefore becomesthdr Ellett’s presentation of that limited
amount of evidence “deliberately supplied migleeg information that influenced the [grand
jury’s] decision.Durham, 690 F.3d at 189.

This determination is made impossible by tlact that the record does not include the
Walker's written statement that was presented te ghand jury. The statement was never
provided in discovery and Cooper “can omnlgderstand that it no longer exist®pposition 20.
Cooper’s argument is that Ellett failed to providee grand jury with (1) Taylor and Pitt's
statements, (2) information about the 911 callatreg to the June 5th incident, (3) a diagram of
the property, and (4) information that could hdeen obtained from interviewing the officers
who investigated on June 5, 2. To determine whether failure to collect and\pde the grand
jury with this information was deliberately méslding would require a comparison of Walker’s
written statement to the other information ttiuld have been provided. If the information
that could have been provided was consistent withikét's statement, the information Ellett
provided to the grand jury would not have bemrsleading. However, this is impossible to
determine as a matter of law without knowing whataldér's statement said. Ellett’s
investigation notes provide summeas of what Walker stated owarious occasions, but that
does not provide a definitive indication of whaformation Ellett actually provided to the grand
jury. Genuine issues of material fact therefepest regarding Ellett'sonduct in investigating
and prosecuting the attempted malicious woundinaygh and Ellett is not entitled to summary
judgment based on his argumehtt probable cause supportedoper’s indictment and arrest.

2. Fourth Amendment Claims Against Sheriff Lippa

Finding the Court cannot determine as a mattfdaw that Cooper’s arrest for attempted
malicious wounding was not unreasonable, ther€onust next consider whether Lippa can be
held responsible for Ellett’s actionsRéspondeat superioor vicarious liability will not attach
under § 1983.City of Cantonv. Harris, 489 U.S. 378, 385 (1989). To hold a supervisabli

for the actions of his subordinates under 8§ 198Blamntiff must prove the execution of a policy
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or custom resulted in the injuryd. (citing Springfield v. Kibbe 480 U.S. 257, 267 (1987)
(OConnor, J., dissenting)). The first inquiry tise question whether there is a direct causal link
between a [supervisor’s] policy or custoand the alleged constitutional deprivationd. A
supervisor “can be liable under § 1983 only whesepiolicies are the moving force behind the
constitutional violation.’ld. at 388 (citingMonell v. Dept Soc. Servs436 U.S. 658, 695 (1978);
Polk Cnty. v. Dodson54 U.S. 312, 326 (1981)).

If Ellett executed an unreasonable seizure on @oppippa may also be liable as his
supervisor if a policy he put into place svehe moving force behind Ellett’s actiorsee City of
Canton 489 U.S. at 388. Cooper asserts the Lippd imaplace a policy of encouraging officers
to bring charges against Cooper, even whea tharges had no merit. In support, Cooper
provides the testimony of one officer, Fedder ondtated that Lippa “wdd say charge [Cooper]
and see what Tony Spencer does. Have her chaagddsee what Tony Spencer does or reacts or
something to that context.” Fedder Dep. 30:23131WWhen asked if Fedder thought Lippa cared
whether or not there was probable cause, Feddsponded “l want to say, no. See | cant
remember the exact way he would say it but hatlee well known in the office that he didnt
care for her one bit, and | guess it just - - tkkekdown to the deputies.” Fedder Dep. 31:2-9.
Cooper also asserts that Lippa had a policy thiatdeputies were to keep him apprised of their
interactions with CooperSeeEllett Dep. 41:16-24. Finally, @per asserts that Lippa made a
number of statements to his deputies that he bedie®ooper and Spencer were involved in a
sexual relationship and specifibabhccused Spencer of such a tedaship in a letter written to
Spencer on October 12, 200See, e.g.Lipscomb Dep. 31:25-34:1&edder Dep. 29:12-32:1;
Eichenmiller Dep. 7:7-8:3, Mar. 26, 2013pfosition Ex. 20, Lippdetter to Spencer.

Contrary to the Defendants’ assertion of Lippa&cKk of involvement in Ellett's
investigation, Cooper has submitted some eviakethat there was policy of charging Cooper,
perhaps even without probable cause, to see whah&y would do in response. Fedder Dep.

30:23-31:1. This evidence may not be crediblesofficient to carry a plaintiffs burden at trial;
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however, the evidence presented by Cooper creagesmaine dispute of material fact regarding
whether Lippa created a custom or policy to chatgeper. It is not clear as a matter of law that
the policy could not have been the impetus Ellett's potentially unconstitutional seizure.
Summary judgment is therefore inappropriate witharal to Lippa’s liability for Ellett's alleged
Fourth Amendment violations.
3. Qualified Immunity for Fourth Amendment Claims

Defendants contend that even if the Coundf there was not probable cause to support
the seizures, they are entitled to qualifiedmmnity. Qualified immunityprotects government
officials from civil lawsuits when their condutdoes not violate clearlgstablished statutory or
constitutional rights of which a asonable person wdd have known.Harlow v. Fitzgerald
457 U.S. 800, 818 (1982). This protection is “imnityrfrom suit rather than a mere defense to
liability.” Mitchell v. Forsyth 472 U.S. 511, 526 (1985). A ttgmination of a defendant is
entitled to “gualified immunity involves a two-steprocedure that asks first whether a
constitutional violation occurred and second wiertthe right violated waclearly established.”
Gregg v. Ham 678 F.3d 333, 338-39 (4th Cir. 2012) (internalotation marks omitted)
(quotingHenry v. Purnell 652 F.3d 524, 531 (4th Cir. 20)1(en banc)). “First, a court must
decide whether the facts that a plaintiff has atkg. . make out a violadn of a constitutional
right. Second, if the plaintiff heasatisfied this first step, the wd must decide whether the right
at issue was ‘clearly established’ at the timelod defendant’s alleged miscondudeéarson v.
Callahan, 555 U.S. 223, 232 (2009) (citirBaucier v. Katz533 U.S. 194 (2001)).

For a right to be clearly ediished, it “must be sufficiently clear that evergasonably
officer would have [have understood] thatat he is doing violated that rightReichle v.
Howards 132 S. Ct. 2088, 2093 (2012) (quotidghcroft v. al-Kidd 131 S. Ct. 2074, 2080
(2011)). The “existing precedent must have plhche statutory or ewstitutional question
beyond debate.al-Kidd, 131 S. Ct. at 2083. To prove defendants are moitled to qualified

immunity, a plaintiff can “point either to casesaomitrolling authority in their jurisdiction at the
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time of the incident or to a consensus of casepersuasive authority such that a reasonable
officer could not have believed that his actionsrevéawful.” Id. at 2086 (internal quotation
marks omitted) (quotingVilson v. Layng526 U.S. 603, 617 (1999)).

Summary judgment in favor of Ellett drippa based on qualified immunity is not
appropriate. With respect to Ellett, the law isally established that he could not deliberately
submit misleading information to the grand juburham, 690 F.3d at 189. As discussed above,
without Walker’'s written statement that Ellett bigiht to the grand jury, it cannot be
determined whether Ellett submitted misleadinfprmation. With respect to Lippa, it is
clearly established that, as the supervisor oftEllee could not create a custom or policy that
was likely to lead to constitutional violatig, specifically, arrests without probable cauSi¢y of
Canton 489 U.S. at 385. As noted above, there is sonideace that Lippa created a policy that
officers charge Cooper, with avithout probable cause, in ordéo see what Spencer would do.
Such a policy would surely violate clearly estabés law. Summary judgment in favor of Ellett
and Lippa with regard to Cooper’s 8§ 1983 claims ttherefore be denied.

4. StateLaw Claims

To prove malicious prosecution under \Vir@ law, a “plaintiff must prove four
elements: that the prosecution was (1) malicio@3irfstituted by or with the cooperation of the
defendant; (3) without probable cause; and (4nteated in a manner not unfavorable to the
plaintiff.” Lewis v. Kei 708 S.E.2d 884, 889 (Va. 2011) (citi@fonnor v. Tice704 S.E.2d 572,
575 (2011);Baker v. EImendorf628 S.E.2d 358, 359 (2006)Malicious prosecution actions
arising from criminal proceedings are notvdaed in Virginia and the requirements for
maintaining such actions are more stringémdn those applied to other tort casé3'Connor,
704 S.E.2d at 575.

“Malice may be inferred from a lack of problalcause, but a lack of probable cause may
not be inferred from malice.Reilly v. Shepherd643 S.E.2d 216, 219 (Va. 2007). Malice is

defined in this context “as any gtrolling motive other than a good faith desireftother the
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ends of justice, enforce obedience to the crimlaalk, suppress crime, or see that the guilty are
punished.”Hudson v. Lanier497 S.E.2d 471, 473 (Va. 1998n the malicious prosecution
context, “probable cause is defined as knowkedd such facts and circumstances to raise the
belief in a reasonable mind, acting on those factd circumstances, that the plaintiff is guilty of
the crime of which [she] is suspectedConnor, 704 S.E.2d at 576. “Whether probable cause
existed is determined at the time the defendaoktthe action initiating the criminal charges.”
Id. If the facts pertaining to “probable cause ard@ispute, the issue is one of fact to be resolved
by the trier of fact.'ld.

Under the doctrine afespondeat superigrecognized in Virginia, “an employer is liable
for the tortious acts of its employee if the emmeywas performing his employer’s business and
acting within the scope of his employment when thdious acts were committedPlummer v.
Ctnr. Psychiatrists, Ltd476 S.E.2d 172, 174 (Va. 1996).

The parties correctly note that the analysis @& $lhate law malicious prosecution claims
is essentially the same as thd9B83 analysis. The main difference is that a Viigimalicious
prosecution claim requires a showing of malice. ldggr, malice can be inferred from a lack of
probable cause. The analysis of whether sumnjatgment in favor of the Defendants on the
state law claims therefore hinges on the deterniamabf whether Lipscomb and Ellett had
probable cause when initiating charges agatdmiper. For the reasons stated above, the Court
finds granting summary judgment in favor of Lipsdonon Cooper’s state law claims is
appropriate; however, summary judgménfavor of Ellett is inappropriate.

The parties do not dispute that Lipscomahd Ellett were acting pursuant to their
employment with the Caroline County ShesfOffice, under the supervisions of LipzeeMSJ
1. Accordingly, if Ellett acted without probable wse, Lippa could be held liable under the
doctrine ofrespondeat superioand summary judgment in favor bippa on Cooper’s state law

claims is inappropriate as well.
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CONCLUSION
For the reasons stated above, the Court GRANTS AR and DENIES IN PART
Defendants’ Motion for Summary Judgment. Specificathe Court GRANTS Summary
Judgment in favor of Defendant Lipscomdnd DENIES summary judgment in favor of
Defendants Ellett and Lippa.
Let the Clerk send a copy of this Memaium Opinion to all counsel of record.

An appropriate order shall issue.

/s/
James R. Spencer
United States District Judge

ENTERED this__ 9th day of August 2013.

21



