IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

THOMAS ALEXANDER PORTER,
Petitioner,

V. Civil Action No. 3:12-CV-550-JRS

KEITH W. DAVIS,
Warden, Sussex | State Prison

Respondent

MEMORANDUM OPINION

THIS MATTER is before the Court on Warden Keith D&l (“Warden”) Motion to
Dismiss (ECF No. 57). Porter seeks reliefden 28 U.S.C. 8§ 2254 from his capital murder
conviction and death sentence for the 2005 simgotieath of a Norfolk plece officer. Porter
filed his § 2254 Petition on October 9, 2012 shpietition was amended with leave of the Court
on May 9, 2013 (“Amended Peion”). For the reasons belowhe Court will GRANT the Motion
to Dismiss. Porter’s related Second Motifor Discovery (ECF No. 72) will be DENIED AS
MOOT.

FACTUAL AND PROCEDURAL BACKGROUND

The following is a brief summary of the facts andopedural history relevant to the
present Amended Petition. On March 14, 2007, Powas convicted by a jury in the Circuit
Court for Arlington County of the capital murder bdforfolk Police Officer Stanley Reaves
(“Officer Reaves”), use of a firearm in the meonission of a murder, and grand larceny of a
firearm. On the afternoon of October 28, 20@®®rter and another man, Reginald Copeland
(“Copeland”), traveled to a Norfolk apartmentneplex to inquire about purchasing marijuana.
They entered the apartment of Copeland'gjumintance, Valorie Arrington, where her two
daughters, two cousins, sister, and niece weref@esent. Porter eventually began arguing with

the women over the marijuana and brandishednai-@eitomatic pistol concealed on his person.



Copeland exited the apartment, with Portecking the door behind hi, and then left the
complex. After walking a few blocks, Copelarocdme across three uniformed police officers,
including Officer Reaves, and reported Porter’s &ebr to the officers. Officer Reaves then
drove to the complex with Copeid following on foot. As Office Reaves exited his vehicle and
approached the building, he encountered Portethenstdewalk in front of the complex. Officer
Reaves confronted Porter by grabbing his left ammd instructed Porter to take his hands out of
his pockets. Porter drew the pistol concealed ®gucket and shot Officer Reaves three times,
killing him. Porter then took Officer Reaves’s siee/revolver and fled.

At trial, the prosecution argued that Porter wadtgwf capital murder under Virginia
Code § 18.2-31.6 because he intentionally kilfefficer Reaves in order to interfere with the
performance of his official duties. Specificalljhe prosecution argued that Porter, who was
already a convicted felon and knew that he coulgd®t back to jail if found in possession of a
firearm, shot Officer Reaves to prevent OfficReaves from arresting him for being a felon
carrying a firearm. Porter did not deny shogti®fficer Reaves, but claimed that he did so
because Officer Reaves pulled out his service Ievo causing Porter to fear for his life and
safety. A key issue argued at the guilt phase wawteat point Porter knew that there was a
police officer outside the complex whom heghi encounter and, thus, when he could have
formed the intent to interfere with a poliagficer engaged in his focial duties. Valorie
Arrington’s daughter Latoria tesi#d that before Porter left the apartment, sheestatioud that
she could see Copeland and Officer Reavdkirtg outside through the apartment window.
Valorie testified that when Porter left, he ran @fithe apartment and down the building stairs
quickly. Valorie's sister, Monika Arrington, and heousins, Monica Dickens and April Phillips,

testified corroborating Valoeiand Latoria’s accounts.



The Commonwealth sought the death plghander Virginia Code § 19.2-264.based
on Porter’s “future dangerousness,” namely the plolity that he would commit acts of
violence constituting a continuing serious threatsociety. Porter argued in closing arguments
that, in considering the probability that he wodwommit violent criminal acts constituting a
serious threat to society, the term “society”ané prison society since Porter would spend the
rest of his life incarcerated withoyarole if not sentenced to deaforter v. Commonwealth
(Porter 1), 661 S.E.2d 415, 442 (Va. 2008). TReEMmMonwealth objected, and the trial court
instructed the jury that: “Society is everymlyi. Everybody, anywhere, anyplace, anytime.” (SH
App. 4169)? Porter’s counsel then continued that the jury dddacus on the fact that society
incorporates persons within the penitemyiasystem, and after the Commonwealth again
objected, the trial court instructed that: “Virginilaw is very clear. Society is everyone,
everywhere. You are not required to simply cdes what may happen in a penitentiary. You are
required to consider society. It's a definitiorvedrd. It's not that complex to start with. It means
everybody, everywhere, any place, any time. It'etpr simple.” (SH App. 4172)Trial counsel
did not object at the time, but @ity moved for a mistrial at the end of closing angent based
on these instructions, which the trial court deniBdrter also moved for the appointment of a
risk assessment expert to relthe evidence of his future daampusness, but this motion was
denied.

The jury convicted Porter of all counts, and at gdemtencing phase, found the future

dangerousness aggravating factor. The jury sentefmter to death for the capital murder

14[A] sentence of death shall nbte imposed unless the court or juslyall (1) after consideration of
the past criminal record of convictions of the defant, find that there is a probability that the
defendant would commit criminal acts of violencathvould constitute a continuing serious threat
to society. . ..”§19.2-264.3pe§ 19.2-264.4(C).

2 The Joint Appendix (“JA") eoompasses Volumes 1-12 (or pag#-4817). The State Habeas
Appendix (“SH App.”) encompsses the Joint Appendix and Voles 13-21 (pages 4817-8335).
Volumes 13-21 (pages 4817-8335), however, are onblectronic form. Additional materials are in
the Federal Appendix (“Fed. App.”).



conviction and to a total of twenty-two (22)ams of imprisonment for the non-capital offenses.
The Supreme Court of Virginia found the followinarts regarding the sentencing phase of trial:

During the penalty stage of ¢h proceedings, the Commonwealth
presented evidence in aggravation, whiokluded Porter’s prior convictions of
misdemeanor carrying a concealed weafroi994, felony robbery and use of a
firearm during the commission of a falp in 1994, misdemeanor disturbing the
peace, misdemeanor assault and battarg misdemeanor threatening a police
officer and resisting arres 1996, felony possession béroin, felony possession
of a firearm with drugs, and felony possessbf a firearm by a convicted felon in
1997, misdemeanor assault and batter§d87, and misdemeanor obstruction of
justice in 2005. The Commonwealth presented evideot several incidents
while Porter was incarcerated, includimltercations between Porter, fellow
inmates, and prison guards. The Commeaith also introduced audiotapes of
portions of two telephone conversations betweentdétoand an unidentified
female recorded during Porter’s carceration, which the Commonwealth
introduced because they “are directly relevanthe issue of the defendant’s lack
of remorse” and included Porter lgging that he was a “good shot.”

The Commonwealth also introduced the testimony fit& Reaves’ wife
and sister, and each described the deatas§ impact of Officer Reaves’ death
upon his extended family. Porter presented mitmatévidence which included
testimony of his mother and sister ashie childhood, family life and educational
background.

Porter |, 661 S.E.2d at 424. On July 16, 2007, thec@it Court for the City of Norfolk imposed
the jury’s sentences and entereuafijudgment on July 18, 2007.

On August 13, 2007, Porteppealed his capital murder conviction and deatheece to
the Supreme Court of Virginia, which affirmed thedpment on June 6, 2008. Porter then
petitioned the United States Supreme Court for & ofrcertiorari, which was denied on April
20, 2009. On August 10, 2009, Porter filed a peni for state habeas post-conviction relief in
the Supreme Court of Virginia, raising several mlai of ineffective assiahce of trial counsel
underStrickland v. Washingtg66 U.S. 668 (1984), among other claims. The Varthoved
to dismiss the state habeas pieni, and after the production of relevant work-guet from
Porter’s trial counsel relating to the ineffe@imssistance claims amdsupplemental motion to
dismiss, the Supreme Court of Virginia dim®ed Porter’s petition on March 2, 20 Bee Porter

v. Warden of the Sussex | State Prig®orter 11), 722 S.E.2d 534 (Va. 2012). The Supreme



Court of Virginia denied Porter’s petition fa rehearing on April 28, 2011, and the trial court
set Porter’s execution for August 2, 2012.

Porter filed a motion for a stay of the exeiomt in this Court onJuly 27, 2012, and the
Court granted a stay of ninety (90) days on J30y 2012. The Court also directed Porter to file
his petition, not to exceed eighty (80) pagesthin seventy (70) days. On July 31, 2012, by
Porter’'s Motion, the Court appointed two ateys as counsel, one of whom had also
represented Porter in his state habeas proceediugser moved for an extension of time and
for an extension of the page limit on SeptemB®@r 2012, and the Court denied both motions on
September 25, 2012. On October 9, 2012, the thédePetition was due, Porter filed a second
motion for an extension of time until February 20,13, or alternatively, an additional sixty (60)
days to file his procedurally defaulted claims.

The Motion was filed by one of Porter's appointedunsel individually seeking to
prepare claims that Porter’s state habeas counseltePs other appointed counsel in this
Court—provided ineffective asseiice by failing to raise claimsf ineffective assistance ofial
counsel in the state habeas proceedings, argtiagthe default of the underlying ineffective
assistance claims was excusedigit of the recently decideMartinez v. Ryan132 S. Ct. 1309
(2012). Porter filed his Amended Petition on May2®,13. Porter’s Petition includes seventeen
claims that can be divided into exhausted mlgiand those that have not been procedurally
defaulted or exhausted. The exhausted claims ireclud

l. Juror Misconduct Violated Porter’s Righto an Impartial Jury and to Due
Process

. The Prosecution ViolatedBrady Regarding Officer Reaves’s History of
Unprofessional Conduct

I1. The Prosecution ViolateBrady andNapueRegarding Selethia Anderson

V. Counsel Unreasonably Failed To Have Officer Reavétolster Examined For
Fingerprints

V. Trial Counsel Unreasonably Failed to Call Powerfttculpatory Testimony
Regarding Trial Counsel’s ésof Copeland’s Testimony

VI. Counsel Unreasonably Failed to Obta#an Jury Instruction on First-Degree
Murder

VIl.  Trial Counsel Failed to Investigate Qffir Reaves’s History of Unprofessional

5



Conduct

VIII. Counsel Failed to Conduct an Adequateestigation into Porter's Chaotic and
Abusive Childhood and Failed to Present Uncovereid &nce

IX. Counsel Failed to Reasonably Investigate the Pras@t’s Aggravating Evidence

X. Counsel Failed to Investigate and Present Evideaftd?orter's Correctional

Experiences
XI. The State Court Violated Porter’s Rights Under 8tk and 14th Amendments by
Denying Porter the Assistance of a Risk Assessnzapert

Claims that have not been pexturally exhausted include:

Xll.  The Prosecution Withheld Material Evidence Impeachia Penalty-Phase
Witness
XIll.  Counsel Unreasonably Failed to Protect Porter'ss@iomtional Right to Testify

XIV. Counsel Unreasonably Failed to Assert that His Bsepl Risk Assessment
Would Be of the Same Nature as ti@antained in his Expert’s Declaration

XV. Counsel Unreasonably Failed to Object to Improperafive Instructions and
Comments by the Trial Court during HiBlosing that Denied Porter a Fair
Sentencing

XVI.  Counsel Failed to Adequately Invesig the Shooting of Officer Reaves

XVII. The Prosecution Withheld Material Evidence Impeagha Guilt-Phase Witness

LEGAL STANDARDS
L. Standard of Review

A federal court may review a petition for aitvof habeas corpus by a person serving a
sentence imposed by a state court only on the gildhat the person is being held in custody “in
violation of the Constitution or l@s or treaties of the United States.” 28 U.S.C2%4(a). The
federal court may grant the petition on a claintided on its merits by the state court only if
that decision “was contrary to, or involved amreasonable applicatioof, clearly established
Federal law, as determined by the Supreme Couthi®fJnited Statesjd. § 2254(d)(1), or “was
based on an unreasonable determination of the faclight of the evidence presented in the
State court proceedingid. 8 2254(d)(2). “The only limitatioron § 2254(d)’s apjdation is that
the claims submitted must have been adjudicatedhe merits in state court. When a claim has
not been adjudicated on the merits by the statetc@ federal court reviews the claim de novo.”

Winston v. Kelly592 F.3d 535, 553-54 (4th Cir. 2010).



A decision is “contrary to” federal law if itesolves a question of law in a way that
contradicts the relevant Supreme Court precedentf ib yields a result that differs from the
outcome of a Supreme Court case involvitmaterially indistinguishable” factsWilliams v.
Taylor, 529 U.S. 362, 405-06, 413 (2000). A decisimpplies federal law umasonably if it is
based on the correct legal principle but applieatthule unreasonably to the facts of a case.
Winston 592 F.3d at 554A state court’s decision must hateen objectively unreasonable as
opposed to merely incorrect or erroneold. The question is not “whether a federal court
believes the state court’s determination wasorrect but whether that determination was
unreasonable—a substarilyahigher threshold.”Schriro v. Landrigan 550 U.S. 473, 1939
(2007) (citingWilliams, 529 U.S. at 410). This standard similarly appliesa state court’s
factual determinationdNinston 592 F.3d at 554. A federal cdus to presume the correctness
of the state court’s finding of facts and not fiath “unreasonable determination” of the facts,
unless the petitioner rebuts the presumption tiinat state court’s findings were incorrect by
clear and convincing evidendel.

Thus, under § 2254(d), if a state court appliesdbrrect legal rule to the facts of a case
in a reasonable way, or makes factual findingasonably based on the evidence presented, a
federal court does not have the power to grant i efrhabeas corpus, even if the federal court
would have applied the rule different/illiams, 529 U.S. at 406-08.

IL. Exhaustion

State exhaustion “is rooted in consid¢ions of federal-state comity,” and in
Congressional determination via federal habdaws ‘that exhaustion of adequate state
remedies will best serve thmolicies of federalism.’Slavek v. Hinkle359 F. Supp. 2d 473, 479
(E.D. Va. 2005) (quotingPreiser v. Rodriguez411 U.S. 475, 491-92 & n.10 (1973)). The
purpose of the exhaustion is “to give the Stareinitial opportunity to pass upon and correct

alleged violations of its psoners’ federal rights.Picard v. Connoy 404 U.S. 270, 275 (1971)

(internal quotation marks omitted). Exhaustion hae aspects. First, a petitioner must utilize



all available state remedies before b@n apply for federal habeas reli&ee OSullivan v.
Boercke] 526 U.S. 838, 844—-48 (1999). As to whatlaepetitioner has used all available state
remedies, the statute notes that a habeas petitishall not be deemed to have exhausted the
remedies available in the courts of the Stateif he has the right under the law of the State to
raise, by any available procedure, the questiors@méeed.” 28 U.S.C. § 2254(c).

The second aspect of exhaustion requires a pettioom have offered the state courts an
adequate opportunity to address the conswotdi claims advanced on federal habeas. “To
provide the State with the necessary ‘opportunttye prisoner must fairly present’ his claim in
each appropriate state court (including a stat@reme court with powers of discretionary
review), thereby alerting that coutd the federal nature of the claimBaldwin v. Reese541
U.S. 27, 29 (2004) (quotinBuncan v. Henry513 U.S. 364, 365-66 (1995)). Fair presentation
demands that “both the operative facts and thetmhng legal principles’ must be presented
to the state court.Longworth v. Ozmint377 F.3d 437, 448 (4th Cir. 2004) (quotiBgker v.
Corcoran, 220 F.3d 276, 289 (4th Cir. 2000)). The burdenpodving that a claim has been
exhausted in accordance with a “state’s chosen gutoal scheme” lies with the petitioner.
Mallory v. Smith 27 F.3d 991, 994-995 (4th Cir. 1994Accordingly, claims that are not
presented to the state court system are pro@bhudefaulted and barred from review here,
absent a showing of cause anejudice or actual innocence.

IIL Ineffective Assistance of Counsel

Ineffective assistance of counsel claims underShxéh Amendment are examined under
the two-prong test set forth iBtrickland 466 U.S. at 687. To succeed und®trickland a
petitioner must show both that: (1) his attorsgyerformance fell belw an objective standard
of reasonableness, and (2) Isaffered actual prejudicdd. The first prong ofStrickland
(performance prong) requires the petitioner todshthat counsel’s representation fell below an
objective standard of reasonableness’ measuredgteyailing professional norms.Cewis v.

Wheeler 609 F.3d 291, 301 (4tkir. 2010) (quotingStrickland 466 U.S. at 688). There is a



“strong presumption that counsels conduct fallsthin the wide range of reasonable
professional assistance,” and ‘[jjudicial scmpi of counsels performance must be highly
deferential.”Strickland 466 U.S. at 689. When making an ineffective assise of counsel
determination, a court must consider ‘the pgiead limitations and tactical decisions that
counsel faced.Bunch v. Thompsqre49 F.2d 1354, 1363 (4th Cit991). The second prong of
Strickland (prejudice prong) requires the petitionter show that counsel’s errors were serious
enough to deprive the petitioner of a fair tri&itrickland 466 U.S. at 687. In essence, the
petitioner must show “there is a reasonablelability that, but for consel’s unprofessional
errors, the result of the proatieg would have been differenf reasonable probability is a
probability sufficient to undermim confidence in the outcomeld. at 694. If it is clear the
petitioner has failed to satisfy either prong oé ®tricklandstandard, a court need not inquire
into whether he satisfied the othéd. at 697.

A counsel’s failure to investigate adequately fantencing can be ineffective, thus,
violating the performance prong &trickland Emmett v. Kelly474 F.3d 154, 161 (4th Cir.
2007). The prevailing question is “whether tingestigation supporting emsel’s decision not to
introduce mitigating evidence of [the petitier's] background waisself reasonable ¥Wiggins v.
Smith 539 U.S. 510, 523 (20033ge alsdRomipillav. Beard 545 U.S. 374, 380 (2005). In the
context of a capital case, “[tjhe ABA Guidelingsovide that investigations into mitigating
evidence ‘should comprise efforts to discovéirraasonably available mitigating evidence and
evidence to rebut any aggravating evidetitat may be introduced by the prosecutd¥.iggins
539 U.S. at 524. However, counsel’s actions aseased in light of context and the facts “as seen
from counsel's perspective at the timé&d. ‘[A] strategic choice made by counsel after a
thorough investigation is ivtually unchallengeable.”"Emmett 474 F.3d at 178 (quoting
Strickland 466 U.S. at 691)see alsoStout v. NetherlandNos. 95-4008, 95-4007, 1996 WL
496601, at *10 (4th Cir. Sept. 3, 1996) (“[P]Jrovilehere is a coceivable strategic advantage to

the decision not to introduce certain evidencenitigation, that choice is virtually unassailable



on collateral review.”). “[S]trategic choices m@ after less than complete investigation are
reasonable precisely to the extent thatasenable professional judgments support the
limitations on investigation.Strickland 466 U.S. at 690-691. The Supreme Court clarifteat,

“liln other words, counsel has a duty to make eable investigations dio make a reasonable
decision that makes particular investigatiomgnecessary. In any ineffectiveness case, a
particular decision not to investigate must thieectly assessed for asonableness in all the
circumstances, applying a heavy measaofaleference to counsel’s judgments$d. at 691. A
petitioner’s counsel does not have to iatigate every possible avenue of mitigatiGee id; see
also Emmett474 F.3d at 161.

Regarding prejudice in the context of mitigationdmnce, “lwlhen a defendant asserts
prejudice with respect to his sentence, the Couutsinreweigh the evidence in aggravation
against the totality of avible mitigating evidence.Hedrick v. True 443 F.3d 342, 349 (4th
Cir. 2006) (quotingViggins 539 U.S. at 534). The Fourth Circuit explainedtth

The question a reviewing court must answer in daiering whether a petitioner

was prejudiced by a failure to present such evigeriben, is not whether the

evidence was as “powerful” as the mitigation evidenn other cases, but rather

whether the evidence was “powerful” enough to dffdee aggravating evidence

and demonstrate a reasonable probability of a mhffe result in thepetitioner’s

case.

Yarbrough v. Johnsqgrb20 F.3d 329, 342 (4th Cir. 200&urther “[a] defendant who alleges a
failure to investigate on the paof his counsel must allege widpecificity what the investigation
would have revealed and how it would have altereel dautcome . . . .United States v. Green
882 F.2d 999, 1003 (5th Cir. 1989).
IV. Martinez Claims
The Supreme Court held Martinezthat, “[w]here, under statlaw, claims of ineffective

assistance of trial counsel must be raised irinathal-review collateral proceeding, a procedural

default will not bar a federal habeas courbrfr hearing a substanti@laim of ineffective
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assistance.” 132 S. Ct. 1309, 1320 (2012). A febébeas court may excuse a defendant’s
procedural default where

(1) the claim of “ineffective assistance wfal counsel” was a “substantial” claim;

(2) the “cause” consisted of there being“counsel” or onlyineffective” counsel

during the state collateral review proceeding; (Be state collateral review

proceeding was the “initial” review proceeding iespect to the “ineffective-

assistance-of-trial-counsel claim”; and (gtate law requires that an “ineffective

assistance of trial counsel [claim] . . . baised in an inial-review collateral

proceeding.
Trevino v. Thaler133 S. Ct. 1911, 1918 (2013) (quotiN@rtinez 132 S. Ct. at 1318-19, 1320-21).

V. Brady Claims

UnderBrady v. Maryland 373 U.S. 83 (1963} court is required to vacate a conviction
and order a new trial if it finds that the prosdontsuppressed material, exculpatory evidence.
United States v. Kings28 F.3d 693, 701 (4th Cir. 2011y order to obtain reliefundeéBrady, a
litigant must “(1) identify the existence of evidenfavorable to the accused; (2) show that the
government suppressed the evidence; and (3) dematesthat the suppression was material.”
Id. (citing Monroe v. Angelone323 F.3d 286, 299 (4th Cir. 2003)). Under Bmady analysis,
evidence is material if it geneies a “reasonable probability” ofdifferent result at trial had the
evidence been disclosell.oseley v. Branker550 F.3d 312, 318 (4th Cir. 2008) (quotidgited
States v. Bagley4d73 U.S. 667, 682 (1985)). “The question is mdtether the defendant would
more likely than not have received a differevdrdict with the evidence, but whether in its
absence he received a fair iriaunderstood as a trial rebing in a verdict worthy of
confidence.” Id. (quoting Kyles v. Whitley 514 U.S. 419, 434 (1995))Showing that the
prosecution knew of an item of favorable evideno&mown to the defense does not amount to a
Brady violation, without more.Kyles 514 U.S. at 437.

The Fourth Circuit has renely interpreted defaulte8rady claims in the context of the
Supreme Court’s decision Banks v. Dretkgs40 U.S. 668, 691 (2004)

The Supreme Court has explained that the cause prejudice showing

necessary to overcome a defaultBdady claim parallel[s] two of the three
components ofhe allegedBrady violation itself. . . . This, the required showing

11



of cause corresponds to tBeady requirement that the petitioner show that the

state suppressed the evidence. The showing of prejudice required to excuse a

procedural default corresponds to tBieady prejudice requirement.
Walker, 589 F.3d at 137 (internal citation and quotatioarks omitted). To be material, failure
to disclose must “deprive the defendant of a faialt” Bagley, 473 U.S. at 675. As such,
“evidence is material only if there is a reasonapl®bability that,had the evidence been
disclosed to the defense, the result of the proicepdiould have been different. A reasonable
probability’ is a probability sufficient taundermine confidence in the outcom®&agley, 473
U.S. at 682;see also Kyles514 U.S. at 434. FurtherBfady requires that the government
disclose only evidence that is not available te tefense from other sources, either directly or
through diligent investigation McCleskey v. Zan¥499 U.S. 467, 498 (1991).

VL Evidentiary Hearings

The decision to grant an evidentiary hearindeit to the “sound discretion of district
courts.”Schriro, 550 U.S. at 473see28 U.S.C. § 2254, Rule 8(a) (“[T]he judge must esvithe
answer [and] any transcripts and records of statert proceedings . . . to determine whether an
evidentiary hearing is warrantéll A federal court must consider whether the evitiary
hearing would provide the petitioner the opportyriit “prove the petition’s factual allegations,
which, if true, would entitle thepplicant to federal habeas relie€thriro, 550 U .S. at 474see
Mayes v. Gibson210 F.3d 1284, 1287 (10th Cir. 2000).uCts must also consider the standards
prescribed by § 2254 when considering whether dadessiary hearing is appropriat8chriro,
550 U.S. at 474.

VII. Affidavit of Facts

The Court’s July 30, 2012, order required Porter to

(e) state any facts which Petitioner warthe Court to consider in a separate

section titled “Affidavit of Facts.” The Gat will not accord any evidentiary value

to conclusory statements of law or faand each fact must be set forth in a

separately numbered paragraph and in the form piteest by Fed. R. Civ. P.

56(c), accompanied by an affirmative statement tiha@honstrates that the fact

asserted is based on personal knowedg other referenced evidence in the
record; and

12



(f) with respect to any statement of actfdn the petition, and the subsequent
briefs or motions submitted by the parties, alste dio the page of the trial
transcript or the state court record tlsafpports the factual proposition asserted.
To the extent Petitioner relies on hismknowledge as the basis for a particular
fact, the statement should be accompanied by ai@itato the appropriate
numbered paragraph of the “Affidavit ¢facts” described in paragraph (3)(e)
herein.

(ECF No. 8). As the Warden notes, Porter haledato comply with these requirements. Under
the heading “Affidavit of Facts,” Porter includeslp one sentence: “An affidavit of facts, signed
under penalty of perjury is in ehstate record. SH 8238-75." (ArRet. 2). The reference is to
Porter’s affidavit filed with his state habeg®tition. Porter does not incorporate his state
affidavit into his federal petition and never @tto the appropriate numbered paragraph of that
affidavit in his present petition. Porter does rasisert that his state habeas affidavit is in the
form required by Federal Rule of Civil Procedure(@6 The Warden contends that the Court
need not look anywhere but Porter’s affiitao find support for Porter’s claim&ee id56(c)(3).
However, Rule 56(c)(3) stas that “[t]he court need considenly the cited materials, but it may
consider other materials in the recortd” As such, the Court will consider the entire recard
this case.
EXHAUSTED CLAIMS
L Claim One: Voir Dire Claim Involving Bruce Treakle
The state habeas court reviewed the following facts
In this case, defense counsel, Joseph A. Migliokei, asked the jurors,

“But is anyone here, or a member of your close peet family, worked in law

enforcement in any capacity as a volurrtee an employee?3everal prospective

jurors, including Juror T, raised handsriesponse. The entirety of the exchange

with Juror T was as follows:

[JUROR T]: My nephew is an Amigton County police officer.

MR. MIGLIOZZI: Your nephew?

[JUROR T]: Yes.

MR. MIGLIOZZI: In this county here?

[JUROR T]: Yes.

MR. MIGLIOZZI: Do you think, with that being the sa, that that would impair

your ability to sit on this jury and rendarfair and impartiaverdict in this case?
[JUROR T]: No.

13



Upon receiving Juror T's negative rempse, counsel moved on to the next
prospective juror.

Porter Il, 722 S.E.2d at 539. On those facts, the SupremuetQi Virginia applied the two part
test stated ifMcDonough Power Equipment, Inc. v. Greenwpd@4 U.S. 548, 556 (1984) to
find that

The record demonstrates that Juror Bwared truthfully that he had a nephew

who was an Arlington County Polic®fficer, Arlington County being the

jurisdiction where the case was being trfetlowing a change of venue, and that

he was not asked, nor did he have the opporturatyariswer, if he had any

additional relationships with law enforcemt officers. Thus, pgéioner has failed

to demonstrate that Juror T failed to amrsvinonestly a material question during

voir dire.

Porter I, 722 S.E.2d at 539.
A. Reasonable Application of the Facts?

By affidavit, Maryl Sattler indiates that Bruce Tr&de (“Juror Treakle”) told her that his
brother was a sheriffs officer in Norfolkld. at 6215). During voir dire, Juror Treakle only
answered that his nephew was an Arlington counticpmfficer; he was not, however, asked if
other relatives were policeld. at 1225-29). Pernell Treakle laterdiicated in an affidavit that he
is a Chesapeake duty Sherriff and has been emplayeatiis law enforcement position since
2000. (SH App. 5491).

The record reflects that Juror Treakle's bHret was actually employed as a member of
the Chesapeake Police Departmefihe record does indicate that Chesapeake offigerie
especially upset by victim’'s deathld( at 7702-804). The parties point to no conclusive
indication on the record that Juror Treakle kninat his brother worketh Chesapeake rather
than Norfolk. There are also no allegations thator Treakle’s brother influenced or pressured
him, seeFullwood v. Lee290 F.3d 663, 681-82 (4th Cir. 200 2r that Juror Treakle was close-
minded to the evidence or had made up his mindreefoal. Contrary to Porter’s argument that

Treakle remained silent when his trial counaghin asked the panel if anyone had anything

more to say on this questidrefore changing topicsséeSH App. 1229-30), the record does not
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reflect that Porter’s trial counsel asked a cattllpaestion or an additional question regarding
relatives that Juror Treakle failed to answer. $izdly, after interviewingall of the jurors who
had familial ties to law enforcement, Porter'satrcounsel asked: “All right. Any more hands?”,
(id. at 1229), indicating that he wanted to know if angre people had ties to law enforcement.
It does not appear that the state habeas court rmadereasonable finding.
B. Reasonable Application of the Law?

The state habeas court appears to have reasonpplied clearly established law. The
Sixth Amendment mandates that “[ijn all crim@ihprosecutions, the accused shall enjoy the
right to a . . . trial[] by an impartial jury.U.S. Const. amend. VI. The Sixth Amendment
prohibits biased jurors frorserving on criminal juriesSee United States v. Waod&bB9 U.S. 123,
133 (1936). Under th&cDonoughtest, “a juror’s bias may bestablished by showing (1) that
the juror failed to answer honestly a material gtien onvoir dire; and (2) that ‘a correct
response [to that question] wld have provided a valid basis for a challenge éause.”
Conaway v. Polk453 F.3d 567, 584-85 (4th Cir. 2006) (quoti@geenwood 464 U.S. at 556)
(the ‘McDonough test”); see alsoBilings v. Polk 441 F.3d 238, 244 (4th Cir. 2006).
Additionally, “where, . . . the two parts of tiMcDonoughtest have been satisfied, a juror’s bias
is only established undevicDonoughif the juror’'s ‘motives for concealing informatioar the
freasons that affect [the] juror’s ipartiality can truly be said to affect the fairnedgthe] trial.”
Id. at 588 (quotindMcDonough 464 U.S. at 5569.

“The bias of a prospective juror may be actuainoplied; that is, it mg be bias in fact or
bias conclusively presumed as [a] matter of lalwhes v. Cooper31l F.3d 306, 313 (4th Cir.
2002). Such a presumption is justified where a jusda close relative of one of the participants

in the trial or the criminal transactionConaway 453 F.3d at 586 (citin@hillips, 455 U.S. at

3 “[B]eliefs, biases, and preferences of every jumoay be explored and exposed by the defendant at
voir dire.” Stockton v. Commonwealt®52 F.2d 740, 744 (4th Cir. 1988). “Further, whemme
external manifestation of a jurerpredisposition subsequently catlse juror’s impartiality into
guestion, the defendant is afforded the oppoity to establish the juror’s actual biasd’ Typically,

“the remedy for allegations of jurgartiality is a hearing in which the defendanshhe opportunity

to prove actual biasSmith v. Phillips455 U.S. 209, 215 (1982).
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222) (OConnor, J., concurring). However, atetsame time, state habeas court findings are
presumptively correct under 28 U.S.C. § 22544d}l federal courts in habeas proceedings must
not disturb the findings of state courts unless fbeéeral habeas court finds that there is
convincing evidence undercutting the state courdlifing. Eaton v. Angelonel39 F.3d 990, 995
(4th Cir. 1998) (“[W]e refuse toransform a federal habeas proceeding into a setdaldIn this
case an evidentiary hearing®).

In sum, Porter argues that the state habeas @uetd when it held that Juror Treakle
did not give a dishonest response or omit miateénformation because Porter’s trial counsel
asked (1) whether Juror Treakle had any family thvate law enforcemnt officers and (2)
whether Juror Treakle had anything else to addteér@r claim fails at the first step of the
McDonoughtest. It is clear that Yor Treakle did not volunteefalse information. The main
question of import is whether Juror T's omissioihan additional family member that was a law
enforcement officer amounted to a “material omiasid'McDonoughprovides for relief only
where a juror gives a dishonest response tquastion actually posed, not where a juror
innocently fails to disclose information that ghit have been elicited by questions counsel did
not ask."See McDonough64 U.S. at 555.

Juror Treakle's failure to advise that hiead additional relationships with law
enforcement officers did not amount to a Hdeliate omission of material information. In
Billings v. Polk the Fourth Circuit highgihted a set of acts iWilliams v. Taylorthat were
indicative of a material omissiomillings, 441 F.3d at 244 n.2. There, a juror indicatedt tdtee
was not related to any of the withesses even thalghhad been married to one of them for 17
years and was the mother of his four childrdd. (citing Williams, 529 U.S. at 440).

Additionally, the woman stated that she had neveerbrepresented by any of the attorneys

4 Remmer v. United State847 U.S. 227, 229 (1954) is typically cited fdret proposition that “a
presumption of prejudice arises when there isy‘@rivate communication, contact, or tampering,
directly or indirectly, with a juror during aitrl about the matter peinrdy before the jury."Billings,
441 F.3d at 248 (quotingemmer347 U.S. at 229).
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even though one of them had repented her during her divorde. (529 U.S. at 440-41). In
comparison, it does not appear that any of Jdir@akle’s answers were submitted with scienter
in mind, i.e., “misleading, disirnuously technical, or otherwise indicative of ammilingness
to be forthcoming.ld. Porter’s trial counsel simply failed to ask Jufkreakle whether he had
additional family members that were law enforcemefiicers.See Billings441 F.3d at 245. On
the other hand, if the Court assumes that dufceakle knew that his brother transported
prisoners in the custody of the department of cctioms, it is hard to believe that he could have
not realized that such a position comsted “law enforcement in any capacitysee Porter )
722 S.E.2d at 539. A Deputy Sheridf clearly a law enforcement officeWilliams, 529 U.S. at
441-42. In any event, even if Porter meets thd fitep of theMcDonoughtest, he cannot show
actual or implied bias on the part of Juror Treakle

The fact that a juror “once had a family membetaw enforcement is plainly not one of
the ‘extreme situation[s] irwhich bias may be impliedUnited States v. BreweNo. 1:12CR1,
2012 WL 4757894, at *5 (N.D.W. Va. Oct. 5, 2012)fd, 533 F. Appx 234 (4th Cir. 2013)
(quoting Person v. Miller 854 F.2d 656, 664 (4th Cir. 1988)3ee also United States v.
LaRouche 896 F.2d 815, 830 (4th Cit990). Further, it appearsdhPorter’s trial counsel and
the trial court judge were convinced that Juror dkie would act impartially because of his
familial affiliation with another law enforcemepfficer. Porter now corends that Juror Treakle
may have been biased because the city of Chesapaakdés law enforcement community were
especially incited by the murder of Officer Reavesrter avers that Treakle’s relationship with
his brother impacted his perception of the evicermnd his participatioin deciding Porter’s
guilt and punishment. It may be true that offis from the Chesapeake Sherriff's Office were
more involved in his case than officers in Arlingt€County. However, Porter presents only
circumstantial evidence of bias, and a shaywrd implied bias is a very high bar.

“[Tlhe doctrine of implied bias is limitg in application to those extreme situations

where the relationship between a prospective jaroadt some aspect of the litigation is such that
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it is highly unlikely that the average perscould remain impartial irhis deliberations under
the circumstancesPerson 854 F.2d at 664 (internal quotation marks anatains omitted).
“As examples of the ‘exceptional’ and ‘extraordigasituations that might require a finding of
implied bias, Justice O'Connor cilea revelation that the jurois an actual employee of the
prosecuting agency, that the juroraslose relative of one of thgarticipants in the trial or the
criminal transaction, or that the juror waswatness or somehow involved in the criminal
transaction.”Fitzgerald v. Greengel50 F.3d 357, 365 (4th Cir. 1998) (citilgsgnith 455 U.S. at
222) (OConnor, J., concurring). Porter’s istreuch an egregious situation. There ispay se
rule requiring the exclusion of a juror whose closkative was a victim of a crime similar to that
with which a defendant is being triesee United States v. Joné&08 F.2d 1004, 1008 (4th Cir.
1979), and “[a]bsent a specific showing of biaglefendant accused of murdering a police officer
is not entitled to a jury free of policemen’s rel&is,” United States v. Caldwelb43 F.2d 1333,
1347 (D.C. Cir. 1974)See alsalones 608 F.2d at 1008. Absent the general connectiothe
Chesapeake law enforcement officers to the victimthing indicates that any of Juror Treakle’s
relatives had a particularly close connectionth@ murder. On the information provided, the
Court cannot hold that Porter has shown thawats “highly unlikely that the average person
could remain impartial in his délerations under the circumstanceRerson 854 F.2d at 664.

In sum, it does not appear that the stiaédeas court unreasonably applied established
federal law. While Porter argues that the besywaclear up any discrepancies is to hold an
evidentiary hearing, such measures are unnecesBacause the Court can decide this matter
on the record at hand, the Court will deny Porteegguest for a hearing.

IL Claim Two: Brady Claim Regarding Officer Reaves’s Employment
History

The state habeas court held that:

[Pletitioner alleges the Commonwealth was requited but did not,

disclose information regarding previouscidents of the victim’s unprofessional
conduct as a Baltimore, Maryland padi officer. Petitioner contends the
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Commonwealth did not provide exculpatory evidenegarding a 1994 incident
in which Officer Reaves handcuffed a suspect ongtoeind and slashed the tires
of the suspect’s bicycle. During this inl@int, a bystander, George Hite, objected
and was arrested for disorderly conduct. A felloaltBnore police officer swept
Hite's legs out from under him, causingtEito hit his head resulting in Hite'’s
death. In a subsequent dilawsuit, Officer Reaves stated he believed hik¥e
officer had acted appropriately, although eyewis®ess contradicted Officer
Reaves’version of events.

Another incident of Officer Reavkslleged unprofesional conduct
occurred in 2001, when he allegedly engaged in asyiti of a dirt bike in
contravention of police policy. When COfér Reaves caught up to the dirt bike,
the driver lost control of the bike, was tlwo into a utility pole and died of head
injuries. Petitioner argues that evidence regardingse incidents would have
undermined the Commonwealth’s assems that Officer Reaves was not
aggressive, bolstered petitioner’s defertbat Officer Reaves drew his gun and
pointed it at petitioner without provodah, and created a reasonable probability
that at least one juror would have ctudbed the Commonwealth did not establish
“future dangerousness” during the sentencing phase.

The Court need not resolve questions related totlhdrethis information
was material because the Court holdatthhe evidence was not known to the
Commonwealth. The record, including a 2009 Freedominformation Act
response from the Assistant City Attornfey the City of Norfolk and the affidavit
of Philip Evans Il, Deputy CommonwealshAttorney for the City of Norfolk,
demonstrates that the Commonwealth did not possasg information
concerning the 1994 or 2001 inlents. Furthermore, pursuantBoady, there is
no obligation to produce information available toet defendant from other
sources, including diligent irestigation by the defens8ee Fullwood v. Le€90
F.3d 663, 686 (4th Cir. 2002Eherrix v. Commonweal{i257 Va. 292, 302-03,
513 S.E.2d 642, 64%ert. denied 528 U.S. 873, 120 S. Ct. 177, 145 L.Ed.2d 149
(1999).

Porter Il, 722 S.E.2d at 541.
A. Reasonable Application of the Facts?

The state habeas court found that the relevant eendd was not known to the
Commonwealth. Porter presents circumstantial evigeshowing that the Norfolk Police
Department required a backgrouwrbeck regarding prior employme Porter infers that this
policy must mean that the Norfolk Police Defraent was aware of the two incidents at issue
regarding Reaves’s history as a Baltimore polideer.?

The first incident referenced by Porter reporteihlyolved an incident in 1994 (“1994

Incident”) in which Officer Reasrs allegedly slashed an arrestaées after detaining him and

5To the extent that Porter relies evidence that was not properlyfre the state habeas court, this
Court declines to consider i€ullen v. Pinholster131 S. Ct. 1388, 1402 (2011).
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in which another fellow officer caused the deathlod same detainee by sweeping him off of his
feet while he was handcuffed. The second incideportedly involved an arrest in 2001 (“2001
Incident”) where Officer Reaves allegedly caugb@ death of a suspect by chasing him in his
patrol car. Porter contends that Officer Reavesnployment recordsupported his testimony
that he panicked when Officer Reaves approachedihimthreatening manner. Regarding the
1994 Incident, Officer Reaves stated that dficial investigation wadaunched regarding his
actions after the incident. Herfiner stated that he saw a rd investigative report (“IID
report”) first hand, that he was sanctioned, ahdt he was later removed from street duty. (SH
App. 6915). However, Officer Reaves did not stdtat he was ever formally reprimanded or that
a formal IID report was ever filed in his persormakcord. (d. at 6916). Regarding the 2001
Incident, Porter does not proffer any direct ennde that Officer Reaves had any disciplinary
action taken against him as a result of the inctde®ollectively, Porter has not provided
sufficient evidence to show that prosecutors mustehnecessarily known about either the 1994
or the 2001 Incident. As such, the Court findatthhe state habeas court did not unreasonably
apply the facts.

B. Reasonable Application of the Law?

The state habeas court did not incorrectly applyefal law when it held that the
prosecutors had no obligation to produce infation available to Porter from other sources,
including diligent investigation by the defenSee Fullwood290 F.3d at 686. Because the state
habeas court did not unreasonably apply the fantshe record, there is no indication that the
prosecutors withheld arBrady material available to the Norfolk Police Department

Even assuming that reports of the 1994 and 200idends existed, undeBrady, a
prosecutor has duty to learn of favorable evide known to others @cg on government’s
behalf, including the policeYoungblood v. West Virginja547 U.S. 867, 870 (2006)
(referencing investigating officers, not police general). To the extent that Porter argues that

the prosecutors should have been able to obtaiicédffiReaves’s alleged disciplinary record
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from the Baltimore Police Departmenkyles cannot “be read as imposing a duty on the
prosecutor’s office to learn of information posssddy other goweament agencies that have no
involvement in the investigatipor prosecution at issueJnited States v. Morris80 F.3d 1151,
1169 (7th Cir. 1996)see alsoUnited States v. Pelulla399 F.3d 197, 216, 218 (3rd Cir. 2005)
(concluding that prosecutors did not violaBrady where that there was no “constructive
knowledge” because there was no reason to belieae dfficials from the Pension and Welfare
Benefits Administration were acting on behalf the prosecution owere members of the
“prosecution team.”). Accordigly, the state habeas court did not unreasonablylyaphe

applicable federal law.

II1. Claim Three: Brady and Napue Claims Regarding Selethia Anderson
The state habeas court held that:

[Pletitioner alleges the Commonwealth failed toclbse to him that
Simone Coleman, a prosecution witnessntradicted the claim of Selethia
Anderson, another prosecution witness, of havingnséhe shooting occur.
Relying on an affidavit by Coleman, pgtiner argues that Anderson’s testimony
that she was sitting on her front porch when she gae police vehicle arrive,
watched as petitioner approached tbfficer and shot him, and observed
petitioner run towards his parked vetlichnd point his gun in her direction,
causing her to flee inside with hdraby, was subject to impeachment by
Coleman’s statement that she lived in the sametapant anddid not see anyone
sitting on the porch during the same time frame.

The Court need not resolve questions related tothrethis information
was material because the Court holds that the exidewvas not favorable to
petitioner, as it did not contradict the testimoof Selethia Anderson and,
therefore, failure to disclose was not a violatiohBrady. In order to show a
violation of Napue petitioner must show that Anderson’s testimonyswalse,
that the prosecution knew of the falsity, and thla¢ falsity affected the jury’s
judgment.Napue 360 U.S. at 269-71, 79 S. Ct. 11%3¢ce Teleguz273 Va. at
491-92, 643 S.E.2d at 729.

The record, including the trial transcript and QCoken’s affidavit,
demonstrates that Anderson was sitting on her frpotch and saw a police
vehicle pull up and park across the sreAnderson witnessepetitioner shoot
the officer, and then retreated to her home whenssw petitioner move toward
his vehicle and point a gun in her dit®n. Coleman’s trial testimony and
affidavit demonstrate that shnoticed the police vehicle pulling up the road as
she was “coming out of [her] home andading to cross 28th Street.” After
Coleman walked down the street, she glanced baak w&itnessed petitioner
shoot the police officer. Coleman ran awlagm the shooting, but then returned
to her apartment after she saw the petier flee. The withesses’ testimony
supports the inference that Anderson entered antiddethe porch in between
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the time that the porch would have beesible to Coleman as she exited her
apartment and walked down the street. Furtherm@odeman’s affidavit states

only that she “most likely” would have tioed if Anderson had been sitting on
the porch when Coleman exited the building.

Porter I, 722 S.E.2d at 540-41.

A. Reasonable Application of the Facts?

Porter argues that the state habeas coursdativas based on at least two unreasonable
determinations of the facts under 8 2254(d)(2)stfithat the state habeas court found that the
record, including trial transcripts and Simo@eleman’s (“Coleman”) fidavit, demonstrated
that Selethia Anderson (“Anderson”) was sittioig her front porch and saa police vehicle pull
up to the scene of the shooting; and second, Amaterson’s trial testimony was presumed to be
true and that it supported an inference that Andersnly arrived on the front step after
Coleman passed over the step and left the steprd€wleman returned. Porter contends that
concealed information came from Coleman whtdtpolice that she stood on the same small
front step where Anderson claimed she st@aadhat samdime that Anderson claimed to be
standing on the step but thatestlid not see Anderson. Porter contends that eacham had to
exit her apartment over the same front step Asuderson expressly testified that she had been
outside on the front step waiting for hdaughter to come home from schdmfore Officer
Reaves’s car pulled up and Coleman claimed thatcsbgsed the front stegs Officer Reaves'’s
car pulled up and Anderson was not there. Poctartends that any inconsistency is material
because the two women’s apartments were right n@ each other. Porter contends that the
state court simply altered the evidence in the rddoefore it to find that the trial testimony
“supports an inference” that Anderson léfer apartment sometime after Coleman left her
apartment and that Anderson went back inside hartapent before Coleman returned. Porter
also argues that the Virginia Supreme Court unreabty relied on Colemarfshandwritten

addition to her affidavit that she only “moskdily” would have noticed someone on the porch as

6 Simone Coleman is currently refed to as “Simone Moore” or “Moore” in parts of thoparties’
briefs. For the sake of simplicity this mme@randum will refer to her as “Coleman.”
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limiting her certaintyPorter Il, 722 S.E.2d at 541séeSH App. 8231, 1 8).

Coleman testified that she ma& out of her home shortly before 4:00 pm and was
crossing 28th street, about to cross her drivewalyen police pulled up to the scene of the
shooting. (SH App. 1717-20, 1744). Coleman wadking away from her home until Porter shot
Officer Reaves, at which padirshe ran home on footld. at 1739-41). Anderson states that she
was on the porch shortly before 4:00 pm when Reayasdice car pulled up to the scene of the
shooting, {d. at 2225-26), and when Porter shot Officer Reavigks,at 2230). When Coleman
was on the porch, she did not notice anyone exoegtman in the areald. at 1759-60). Both
Coleman and Anderson indicated that theydivacross the street from the brick house where
the murder took placeSge idat 1117-18, 2224-26). Andersonsteibed the place that she lived
as the brick building in the upper left corner obr@monwealth Exhibit 26.1¢. at 4369).
Coleman described her house as the brick bugdn the far corner of Commonwealth Exhibit
26. (d.) While there is no mention of an address, the récmdicates that both Selethia
Anderson and Coleman lived in the same brick buiddi

In any event, it is theoretically possibleathSelethia Andersoentered the porch after
Coleman left for work and entered her apartmentrihdefore Coleman made her way back to
her apartment. Although Coleman’s new affidaeitplicitly states that she would have seen
someone sitting on the porch as she left the apamtmColeman does not explicitly state that
she did not see, or even knew of, Selethia Anderé®ee idat 8230-31). The record reflects that
there is no conflict between the testimonyAwmfderson and Coleman because Coleman cannot
speak to events that took place when she m@tspresent. Thus, Porter has not met his heavy
burden to show that the state habeasrts finding of fact was unreasonable.

B. Reasonable Application of the Law?

Porter essentially contends that Coleman’s amendmenher original affidavit was

7 The brick building—identified by Porter as 40Mest 28th Street, Norfolk, Virginia—is the only
brick building from which Selethi&nderson could have withessed Reaves’s murderisterd with
her testimony.
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somehow misinterpreted by the state habeastctlowever, a withess’s undisclosed statement
is not favorable if it is not inawsistent with her trial testimonycHone v. Polk392 F.3d 691,
701 (4th Cir. 2004). As stated by the state halmmast, Brady andNapuedo not apply to this
claim because the evidence at issue is not excafyat

Regarding the knowledge of Coleman’s testimony,tBomust meet a heavy burden to
show false testimony. “A defendant seeking teat®e a conviction basemh perjured testimony
must show that the testimony was, indeed, perjdr8dited States v. Griley814 F.2d 967, 971
(4th Cir. 1987). “Inconsistenes in testimony by government witnesses do notbdista the
government’s knowing use of false testimonigd’; see also Allen v. BallardCIV.A. 1:06-0597,
2009 WL 669273, at *44, *47 (S.D.W. Va. Mar. 2009). The Court findshat Porter failed to
present any evidence during his state habeas pdatge that would indicate that false
testimony was presented by the prosecutor. Thissallegation that thprosecutor engaged in
misconduct by offering false testimony is withamerit. Accordingly, the state habeas court did

not unreasonably apply the applicable federal law.

IV. Claim Four: Ineffective Assistance Claim RegardingFingerprinting of
Officer Reaves’s Holster
The state habeas court held that

[Pletitioner alleges he was denied the effectivsistance of counsel
because counsel failed to request that Officer Reagun holster be tested for
fingerprints. Petitioner asserts such tegtwould have shown that petitioner’s
fingerprints were not on the snap atitdumb break of the holster, which would
have supported his testimony that O Reaves had already drawn his gun
when petitioner shot him, and undermined the Comwealth’s assertion that
petitioner took the gun from Officer Reaves’holste

The Court holds that [Porter’s clainshtisfies neither the “performance”
nor the “prejudice” prong of the two-part test eriated inStrickland.Petitioner
has failed to proffer any evidence thatdhfamgerprint testing been done, it would
have shown the absence of his fingerpriots Officer Reaves’ holster, or that
such evidence would have supported petitioner’'sieoer of the events. Although
the testimony at trial demonstrated ththe holster snap would have had to be
released in order for the gun to be removed, thees no evidence that
unsnapping the device required a meaver that would leave a clear and
identifiable fingerprint. Thus, petitiondras failed to demonstrate that counsel’s
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performance was deficient or that there is a reabtes probability that, but for
counsel’s alleged errpthe result of the proceeding would have beefeddnt.

Porter Il, 722 S.E.2d at 549-50.
A. Reasonable Application of the Facts or Law?

Porter argues that the facts before theestabeas court, including (1) expert testimony
that prints of value can be recovered from tiodster’s thumb break surface, (SH App. 4818),
and (2) that a person attempting to remove apos from Officer Reaves’s holster would have
had to touch the thumb break surface, (SH App. 393) show that the state habeas court’s
findings were unreasonable. Porter notes thatthial counsel had the presence of mind to ask
the prosecution’s witnesses ifap tested the holster for fingerints. (SH App. 2699, 2724).
Porter contends that eliminating himself as a pusssource for the fingerprint on the holster
strap was likely to establish the fact that Officeaves drew his weapon before Porter shot him
and, thus, provide evidentiary gport for jury instructions orself-defense and on first and
second degree murder. As a result, Porter conteéhds absent his trial counsels’ ineffective
assistance, there would have bemmreasonable probdiby of a different outcome in jurors’
decisions. Porter represents that his requesttli@ assistance of aexpert in state habeas
proceedings to examine the holster for fingerprimts “part of the evidence establishing
prejudice” for his claim was inappropriately denig@éed. App. 305). Porter argues that any
deficiency in his allegations is the result of tftate habeas court’s refuda allow him access to
Officer Reaves’s holster and the assistance obgred fingerprint examiner.

The record reflects that no witness testlfithat they actually saw Porter take the
handgun from Reaves’s holstand touch the thumb strap. Porter is the only wsséhat
testifies that Officer Reavepulled his service weapon frorhis holster and subsequently
dropped it when Porter shot him in the head. Poidehe only witness that testified that he did
not, in fact, touch Reaves’s holster irteahpting to retrieve his service weapon.

Porter has a burden to show a reasonable probathldat the trial jury would have had a
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reasonable doubt about his guilt had trial coursé®wn that his fingerprints were not on the
holster.See Joyner v. United StategSRIM. No. 3:06-00016, 2010 WL 2998464, at *5 (OCS
July 27, 2010)see alsdHenry v. JohnsonCIVA No. 3:07CVv583, 2008 WL 2704401, at *4 (E.D.
Va. July 3, 2008). Although the state habeas céwit that “[a]lthough the testimony at trial
demonstrated that the holster snap would have loalbletreleased in order for the gun to be
removed,” it did not make an explicit finding thatperson would have had to touch the holster
snap with his hand to release$ee Porter || 722 S.E.2d at 550. Further, the state habead cour
held that “there was no evidence that unsnappiregdavice required a maneuver that would
leave a clear and identifiable fingerprinkd.

Even assuming that Porter’s trial counseteasonably failed to perform testing on the
holster, the prosecution was free to argue tRatter, and not Officer Reaves, took the service
weapon from the holster by twisting or jiggling tiveapon free. The record reflects that Porter’s
witness deemed it possible to remove Reaves’s seweapon with a “twist” or “jiggle.”$eeSH
App. 3101-02). Therefore, an absence of fingergriah the holster would not undermine the
testimony of multiple witnesses that Officer &&s did not draw his weapon from his holster
prior to grabbing Porter. Thus, there is poejudice because there is not a reasonable
probability that the jury would have reacheddidferent verdict had trial counsel introduced
fingerprint evidenceSee Joyner2010 WL 2998464, at *5. As such, Porter cannotemtie
prejudice prong o$trickland

Porter’s trial counsel did not perform deficignin failing to testReaves’s holster for
fingerprints. As stated above, it was possible Rorter to retrieve Reaves’s gun without
touching the holster. Therefore, there would haeer little benefit to ascertaining whether
Porter’s fingerprints were on the holster. Convéysia testing the holster, Porter’s trial counsel
would have taken a huge risk that Porter’s fiqgyémts were on the holster. Such representation
cannot be said to be constitutionally defidieAs such, Porter cannot meet the performance

prong ofStrickland
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In sum, the state habeas cowlid not unreasonably appthe facts or the applicable

federal law.

V. Claim Five: Ineffective Assistance of Counsel Claim Regarding Trial
Counsel's Use of Copeland’s Testimony
The state habeas court held that:

[Pletitioner alleges he was denied the effectivasistance of counsel
because counsel failed to emphasize Copeétatestimony that he saw petitioner
exit the apartment building as Copeland ran up ftic& Reaves, who had
parked in front of the apartment building. Petittsnasserts this testimony
directly conflicted with the testimony dafatoria Arrington, and of other withesses
in the apartment, that petitioner didtneave the apartment until she said, “Why
is Reggie talking to the police officer’According to petitioner, Copeland’s
testimony, when viewed with the petitieris testimony, was sufficient to cast
doubt on the prosecution’s argument that petitiorlerew he would be
confronting a police officer when he ldthe apartment. Petitioner continues that
despite the fact that the timing sequemaes critical, his counsel only argued to
the jury that Arrington and the other apartmentup&nts could not have seen
out of the window due to the positionirog the blinds. Petitioner contends that
counsel failed to emphasize that Copeland’s “far enpowerful and credible”
testimony undermined Arrington’s crediibyl, and created reasonable doubt that
Officer Reaves was killed for the purpose of ineginfig with his official duties.

The Court holds that [Porter’s clainshtisfies neither the “performance”
nor the “prejudice” prong of the two-part test emiated in Strickland. The
record, including the trial transcript dnthe September 8, 2009 affidavit of
counsel, demonstrates that counsel reashneinse to pursue a trial strategy of
attacking the credibility of the Commonwaikh’s withesses, Copeland and Latoria
Arrington. Furthermore, petitioner's own statemeedtablished that he saw
Officer Reaves on the sidewalk befotlee shooting, which would support the
Commonwealth’s argument that petitionehose to confront Officer Reaves.
Thus, petitioner has failed to demdreste that counsels performance was
deficient or that there is a reasonapl®mbability that, but for counsels alleged
error, the result of the proceeding would have bédferent.

Porter I, 722 S.E.2d at 543.

A. Reasonable Application of the Facts and Law?

Under the Strickland analysis, “counsel has wide latde in deciding how best to
represent a client, and deference to counsel'sidalctecisions in his closing presentation is
particularly important because of the broad ranfjegitimate defense strategy at that stage.”
Yarborough v. Gentry540 U.S. 1, 5-6 (2003). As such, “[jJudicial rew of a defense attorney’s

summation is therefore highly deferential-andudity deferential when it is conducted through
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the lens of federal habeasd’ at 6.

The record reflects thaRorter’s trial counsel made a strategic decisian to rely on
Copeland’s testimony because they did not view laisna credible witness. (Fed. App. 4417 5,
445 | 4). Pursuant to this strategy, trial counséd jury not to believe Copeland or other
witnesses on several pointseeSH App. 3234-36), but wanted the jury to believeeart of
Copeland’s testimonyjd. at 3269). These actions appear to be part of celshstrategy to use
Copeland’s testimony sparingly in light of the fab&t they were challgging his credibility. (d.
at 3234-35). Despite Porter’s aibjito imagine a different or moreffective tactic during closing
arguments, there is no indication that Porter'altiounsels’ representation fell below the
objective standards of reasonableness. Becdheee is a strong presumption that Porter’s
attorney’s conduct was within the wide range ofsmaable professional assistance, and Porter’s
trial counsels’ strategic choices were logical lthee all the circumstances and evidence, Porter
cannot satisfy the pormance prong o$trickland

Additionally, there is no prejudice regarding Paitetrial counsels’ failure to use
Copeland to refute the testimony of Latoria Aygton. Even assuming that Porter was able to
successfully impeach Latoria Arrington’s tesbny—ostensibly weakening the value of her
testimony regarding Porter’s state of mind prior ttoe murder of Officer Reaves—other
testimony establishes the fact that Porter €afficer Reaves in uniform and approached him,
thus, choosing to confront himSéeSH App. 1724-35) (detailing Simone Coleman’s agtoaf
Porter’s actions when he left the building whevalorie Arrington lived). As the state habeas
court notes, Porter’s own testimony indicates thatsaw Officer Reaves on the sidewalk prior to
shooting him Porter 11, 722 S.E.2d at 543 here is not a reasonable probability that, buthfisr
trial counsels’ alleged error, the result of theogreding would have been different and, thus,
Porter cannot meet the prejudice prongufickland

To the extent that Porter presents a separate clha his trial counsel should have

argued that Officer Reaves arrived later thae witnesses in the Valorie Arrington’s apartment
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initially testified by relying onthe testimony of Spruill and Catean, such a claim is improper
because it was never fairly presedtw the Supreme Court of Virgini&ee Mallory 27 F.3d at
995;Gray, 518 U.S. at 162see also Boerckgb26 U.S. at 848.

In sum, the state habeas cobukid not unreasonably appthe facts or the applicable

federal law.

VL Claim Six: Ineffective Assistance Claim Regarding dry Instruction for
First-Degree Murder
The state habeas court held that:

[P]etitioner alleges he was denied the effectivasistance of counsel
because counsel failed to request andaob a jury instruction on the lesser-
included offense of first-degree murder. Petitiomsserts that without proof of
the gradation element that the killing was for ghe pose of interfering with the
law enforcement officer’s official duties, ¢éhkilling of an officer is no more than
first-degree murder. Petitioner testified that ©fi Reaves grabbed petitioner’s
arm and pointed a gun at petitioner witlt provocation. Petitioner contends
that this testimony was corroborated inrphy Copeland and Melvin Spruill, and
established that petitioner believed OffidReaves was not acting in his official
capacity as a law enforcement officer at the tinfettee shooting. Petitioner
argues counsel’s failure to requestetlinstruction was not strategic because
counsel fought for instructions on othlesser offenses, and there was more than
a scintilla of evidence to support gramgithe first-degree murder instruction.

The Court holds that [Porter’s clainshtisfies neither the “performance”
nor the “prejudice” prong of the two-part test ermiated in Strickland v.
Washington 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L.Ed.2d 61®84). The
record, including the trial transcript dnthe September 8, 2009 affidavit of
counsel, demonstrates that counsel made a stradegision not to request a jury
instruction that was not supported by the eviderdater testified that he knew
there was a warrant out for his arrestatthe knew he was carrying a firearm
although he was a convicted felon, anditthe saw Officer Reaves in his police
uniform. Although Porter also testiiethat he was not thinking about the
warrant and that he thought Officer Reawess “pulling a gun on him,” accepting
petitioner’s testimony as true, and viewing thedevice in the light most
favorable to him, nothing supports a finding thairfer reasonably believed the
officer was not engaged in the execution of officiuties at the time of the
shooting. Furthermore, central to petiter's defense was counsel’s argument
that petitioner did not premeditate his action. fidfere, a first-degree murder
instruction, which would necessarily inde the element of premeditation, would
have been inconsistent with counsel'®ohy. Counsel’s strategic decision to not
request a first-degree muedinstruction was reasonable under counsel’s theor
of the case. Thus, petitioner has failbddemonstrate that counsel's performance
was deficient or that there is a reasonable prdiightihat, but for counsel’s
alleged error, the result of theqoeeding would have been different.
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Porter I, 722 S.E.2d at 542-43.

A. Reasonable Application of the Facts?

Porter’s argument that the state habeas court woresbly held thamothingsupports a
finding that Porter reasonably believed OfficReaves was not engaged in the execution of
official duties at the time of thhshooting is technically correct because, at tdrgy \east, as seen
below, Porter's own testimony supports his thedrgtthe believed otherwise. Porter is correct
in noting that “the crucial inquiry . . . is not wther the officer was in fag@ngaged at the time
he was killed in performing a law enforcement dhty, rather, whether thidller acted with the
purpose of interfering with what he percalvdo be an officer's performance of a law
enforcement duty.Delong v. Commonwealtl8362 S.E.2d 669, 676 (Va. 1987). That being said,
the Court’s underlying holding that Porter cdutot have reasonably believed Officer Reaves
was not engaged in the execution of official dua¢she time of the shooting is supported by the
facts. Porter does not point to any clear and aocimg evidence that éablishes that the state
habeas court’s factualfdings were in error.

B. Reasonable Application of the Law?

A defendant is not entitled to a first-degree jumgtruction if there is no evidence to
support it. See Pruett v. Thompsprf96 F.2d 1560, 1564 (4th Cir. 1993Winston v.
Commonwealth604 S.E.2d 21, 44 (Va. 2004). Underginia Code 8§ 18.2-31(6), the “willful,
deliberate, and premeditated killing of a law-erciment officer” for the purpose of “interfering
with the performance of his offigl duties” constitutes capital murder. In order Rurter’s trial
counsel to have obtained an instruction fostfidegree murder, the trial court would have had
to conclude that there was more than a scintfl@vidence to believe that Officer Reaves was
not killed “for the purpose of interfering with ttperformance of his official dutiesld.

Porter, in effect, contends that his trial ceehcould and should have pursued a theory
that Officer Reaves was not engaged in his offidialies when he came into contact with Porter.

In support, Porter presents an alternate stratagy avers that his trial counsel did not obtain

30



an instruction due to some type of confusiogaseling the applicable v& However, the record
reflects that the issue was all but conceded aartiqf Porter’s trial counsels’ deliberate strategy
(Fed. App. 441 1 4) (“After assessing the evidetitat Officer Reaves was fatally shot while in
uniform and on patrol, weoncluded that we could not sucstdly make the contrary argument
that his shooting was not “for the purpose ofeirfering with the performance of his official
duties.”). As the Warden notes, Porter’s trial ceahargued as the center of his defense that
Porter did not premeditate his actions, based omndPs own statements. (SH App. 3149, 3167,
3176, 3270, 3273). “Failure to request an instien on a lesser-included offense can be proper
trial strategy.”Washington v. United State291 F. Supp. 2d 418, 442 (W.D. Va. 2008ge
Hooks v. Ward184 F.3d 1206, 1234 (10th Cir. 1999) {tjlithe context of instructions on lesser
included offenses, we see particular strategy reasethy a defendant might not want to present
the jury with a compromise oppiunity.”). Given Porter’s trialcounsels’ strategy, it was not
unreasonable for his counsel to opt not to seéks&cdegree murder jury instruction because it
would have been contrary tos theory of the cas&ee Elliott v. Kelly No. 1:08-CV-430, 2009
WL 855796, at *17 (E.D. Va. Mar. 31, 2009) (“Coseal cannot be faulted for refusing instructions
contrary to his thexy of the case.”)Parks v. PitcherNo. 1999 U.S. Dist. LEXIS 19679, *39—-40
(E.D. Mich. Nov. 11, 1999) (“In tl present case, counsels main sty was to attack the intent
to kill element and seek a complete acquittal feetitioner on these charges. Petitioner has
failed to show that counsel’s decision to attdhle intent to kill element and seek a complete
acquittal for petitioner on this ground was noasenable trial strategy.”While Porter did not
explicitly admit that Officer Reaves was actinghis official duties when he approached him,
(seeSH App. 3041), he did admit that Officer Reavwas a police officer in uniform prior to
leaving the building where Valorie Arrington live(see id.at 2993). Further, multiple witnesses
contradicted Porter’s testimony that he did knbw that Copeland had summoned the police in
response to Porter being in tla@artment of Valorie Arrington.ld. at 2075, 2122, 2151). In

contrast to Porter’s current arguments, Porter a¢pely testified at trial that he did not make a
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decision to kill Officer Reavesid. at 3033-34), and “blanked outthen he shot Officer Reaves a
second and third time in the headd.(at 3009-10), implying a lack of premeditation. Rars
argument that attempting to attain a jury insttion for first-degree murder was possible does
not establish that his trial counsel’'s contraryi@ats were unreasonable. Porter has not rebutted
this considerable deference and presumption #mas, cannot satisfy the performance prong of
Strickland

Regarding prejudice, Porter fails to shomat, had his counsel attempted to obtain an
instruction on first-degree murder, the result bétguilt phase of his trial would have been
different. As the Warden notes, the trial courtch&iat Porter did not mi@ out a case of self-
defense, and the state habeas court founalt timothing supports a finding that Porter
reasonably believed the officer was not engagethamexecution of official duties at the time of
the shooting.’Porter 1l, 722 S.E.2d at 543. Thus, Porter would have hadasis on which to
pursue a first-degree murder charge. In additicort€r’s trial counsel did not pursue a theory
of self-defense, based on Poréeown statements. (SH App. 3149, 3167, 3176, 38/73). A
first-degree instruction would not have fit Pert trial counsels’ theory and would not have
been persuasive to the jury absent some foundafisrsuch, Porter fails the prejudice prong of
Strickland

i. Irrebuttable Presumption

Porter argues that his trial counsel improperly ersdood the applicable law regarding
jury instructions on first-degree murder as cregtdome type of “irrebuttable presumption” is
barred because it was not presented to the stdiedsacourt. Porter argues that the trial court
improperly adopted this understanding of the lavd@rogation oSandstrom v. Montan&42
U.S. 510 (1979). Porter did not present this cladnthe state habeas court. It is axiomatic that in
order for a federal claim to be exhaustedmtist be presented to the highest state court.
Matthews v. Evattl05 F.3d 907, 911 (4th Cir. 1994). Tloe extent that Porter attempts to now

bring this separate claim, not based $®trickland it is barred as unexhausted. In any event,
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there is little indication that Porter's counseiderstood the law as creating any irrebuttable
presumption that the element of “interfering withet performance of his official duties” was
proven beyond a reasonable doubt. As surdrter’s related argument has no merit.
VII. Claim Seven: Ineffective Assistance Claim Regardinthe Alleged Conduct
of Officer Reaves
The state habeas court held that:

[Pletitioner alleges he was denied the effectivasistance of counsel
because counsel failed to discover and use evidehCHficer Reaves’ history of
unprofessional conduct while he was a Balire City police officer. Petitioner
contends that counsel should have reqe@®fficer Reaves’ personnel file when
Officer Reaves’ previous performance was obviouglevant because the main
factual dispute at trial was whether Officer Reavagproached petitioner
forcefully and with his gun drawn. Pebtitier contends that had the jury been
presented with such evidence, there is a reasormableability that he would not
have been convicted of capital murder and at least juror would have found
that “an aggravating factor was not proven beyonckasonable doubt or that
death was not the most appropriate punishment.”

The Court holds that [Porter’s clainshtisfies neither the “performance”
nor the “prejudice” prong of the two-part test eriated inStrickland.Petitioner
acknowledges that counsel was not ontice of Officer Reaves’ alleged prior
employment history. Petitioner fails &rticulate how personnel records relating
to Officer Reaves’ employment as a Baltne police officer, which do not show
any formal disciplinary proceedings and dot reference any instances of Officer
Reaves inappropriately displaying orimg his service weapgrwould have been
relevant in bolstering petitioner’s ggmony that Officer Reaves forcefully
approached petitioner with his gun advn. Thus, petitioner has failed to
demonstrate that counsels performance was deficien that there is a
reasonable probability that, but for caels alleged error, the result of the
proceeding would have been different.

Porter Il, 722 S.E.2d at 549.

A. Reasonable Application of the Facts?

The record reflects that Porter’s trial counsel da have constructive or actual notice of
Officer Reaves’s alleged prior ggtoyment history. Porter’s infence that his trial counsel may
have been on constructive or actual notice of Reavemployment records fails in light of the
state habeas court’s finding that “Petitioner amkiedge[d] that counsel was not on notice of
Officer Reaves’alleged prior employment historgdrter |1, 722 S.E.2d at 549. Factual findings

of a state habeas court are presumed correct unddsgted by clear and convincing evidence.
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See28 U.S.C. § 2254(e)(1). The finding is supportadPorter’s trial counsels’ statement that his
investigation did not reveal arigformation about Reaves’s persosl files. (Fed. App. 447, 1 9).
Here, Porter has not met his burden to present @ea convincing evidence to the contrary.
See supr&laim Two.

B. Reasonable Application of the Law?

As stated above, the record reflects that Portterdd counsel did not have constructive
or actual notice of Officer Reaves’s alleged préonployment history. As such, Porter does not
identify any evidence his trial counsel possesteat “would have led a reasonably competent
attorney to investigate furtherWiggins 539 U.S. at 534. Further, Porter’s counsel intdda
that they made a strategic decision not to pursweh a strategy. As stated previously, “counsel
has a duty to make reasonable investigations omtkke a reasonable decision that makes
particular investigdbns unnecessary3trickland 466 U.S. at 691. Counsel had reason to limit
his investigation into Reaves's employmentstiory: Reaves’s employment record was not
relevant to Porter’s trial counsels’ theories tli8t Porter shot Reaves’s without premeditation;
or (2) that Porter did not constitute a future dangrhe record also reflects that Porter’s trial
counsel did not believe that the theory that OffiBeaves acted outside his official capacity was
viable. (Fed. App. 441, T 4). Thectathat Officer Reaves acted his official capacity when he
approached Porter weakens Porter’s current thelbay evidence of Reaves’s service record
could have help refute the prosecution’s theoryt tQtiicer Reaves approached Porter simply to
talk to him. Therefore, Porter has not satisfied performance prong &trickland

In the alternative, Porter was not prejudiceeen if his trial counsel failed to uncover
disciplinary records rgarding Officer Reaves. Porter’s arguments are istest with his
apparent overarching theory that his trial ceahcould or should have made a self-defense
argument in retrospect. Again, the trial court hdiét Porter did not make out a case of self-
defense, (SH App. 3173), and absent evidence tlateP acted in self-defense, character

evidence of his victim was inadmissiblBee Jordan v. Commonwealth52 S.E.2d 323, 325
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(Va. 1979). Thus Porter would have had no basiswtich to pursue a first-degree murder
charge. In addition, Porter’s theory of self-defewgas contradicted by his own statements. (SH
App. 3149, 3167, 3176, 3270, 3273). A first-degrinstruction would not have fit Porter’s trial
counsels’ theory and would not have been pestgato the jury absent some foundation. As
such, Porter has not met the prejudice prongtoickland
VIII. Claim Eight: Ineffective AssistanceClaim Regarding Usage of Mitigating
Facts from Porter’'s Childhood
The state habeas court held that:

[P]etitioner alleges he was denied the effectivasistance of counsel
because counsel failed to conduct arequate investigatiorinto petitioner’s
childhood and present important mitigating evidenmsgarding the abuse
petitioner received as a child. Petitioner assertgnsel should have presented
evidence that he was physically beatey his caregivers and grew up amidst
neighborhood and family violence. P#@iner contends that counsel conducted
only cursory interviews with petitioner’s niloer and other adults in his life as he
grew up, and did not follow up on evidence of plegsiabuse. Petitioner further
asserts counsels failure resulted inpdiging his mental health expert of
information crucial to his evaluation, drundermined confidence in the jurors’
sentencing phase decisions because they were ootdgd with a proper context
for understanding petitioner’s behavior.

The Court holds that [Porter’s clainshtisfies neither the “performance”
nor the “prejudice” prong of the two-part test emiated in Strickland. The
record, including the trial transcriptdemonstrates that counsel presented
mitigating evidence to the jurythrough testimony about the violent
neighborhood in which petitioner was raised, thesdbhe observed his mother
receive, the loss of a younger siblinthe lack of parental involvement and
supervision, and the learning and emotibdifficulties petitioner experienced in
school. Petitioner’s mother, Bernice Porter, sgealfy denied that any incidents
of physical or sexual abuse of petitioner were eneported. The affidavits of
counsel demonstrate that counsel investtégl and interviewsenumerous friends
and family members, and made theraségic decision not to call one of
petitioner’s caregivers because she wibubt have made a good witness. Thus,
petitioner has failed to demonstrate tltatunsel’s performance was deficient or
that there is a reasonable probabilityathbut for counsel’s alleged error, the
result of the proceeding would have been different.

Porter I, 722 S.E.2d at 544.

A. Reasonable Application of the Facts?
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Porter essentially contends that the state habead canreasonably discounted or failed
to take into account his mitigation evidenegarding his emotional and physical abuse as a
child. Porter asserts that the state habeasrtcoefused to consider any of his evidence
establishing his failure-to-investigate argument.

The record reflects that Porter presentedwally the same facts fare the state habeas
court, whose findings are presumed correct absdaarcand convincing evidence to the
contrary. The state habeas court does not cite suffRerter’s evidence in support of its holding
that Porter could not satisf8trickland under either the performance or prejudice prongs.
Porter 1I, 722 S.E.2d at 544. The state habeaasrcacknowledged, however, that Porter
“asserted counsel should have presented emde that he was physically beaten by his
caregivers and grew up amidst neighborhood andlfavidlence.”Porter Il, 722 S.E.2d at 544.
There is little indication that the state habeasmurt refused to consider Porter’s potential
mitigation evidence. Porter cites no legal sugpimr his argument that the failure to make
specific findings regarding each specific peof evidence can constitute an unreasonable
finding of fact. For these reasons, the Court Isdldat the state habeas court did not make any
unreasonable findings of fact this claim. Porter’s implied argument that the sthtbeas court
did not properly weigh his mitigation evidence dcugiits Stricklandanalysis will be addressed
in the next section.

B. Reasonable Application of the Law?
i. Performance Prong ofStrickland

Porter appears to argue that the state halteast erred because it did not take into
account the powerful nature ofé¢hmitigation evidence that his trial counsel refilise pursue.
Porter essentially argues that this powerful evibeishould have greatly informed the state
habeas court’s assessment of botke therformance and prejudice prongs $frickland
However, as stated above, there is no indicatiat the state habeas court discounted evidence

in the record. Further, a state habeas ceuhBldings are assessed for reasonableness, not
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correctness, and the Court mustlstpply a “heavy measure of deference to couss&ifategic
decision not to investigate furtheiStrickland 466 U.S. at 691.

Porter essentially states that the mitigation ewitkethat his trial counsel neglected to
investigate showed that he was emotionalyd physically abused and neglected. Two of
Porter’s siblings that were not interviewedddnot actually grow up in the household with
Porter. (SH App. 5321, 5324-26). It appears thatt®ds counsel did not interview at least one
person—Wynonia Roberts—who eldl have testified that George Avant both hit Por{see id.
at 5341), and that Porter was neglecteste(id.at 5344). However, the state habeas court
explicitly found that Porter’s trial counselvastigated and interviewlenumerous friends and
family members.Porter |l, 722 S.E.2d at 544. The record reflects that Ré&rtwial counsel
interviewed, among others, his entire immedidamily, including Cora Gaston and Porter’s
girlfriend Janice Hendricks. (Fed. App. 442 1 96416); (SH App. 8278). Porter’s trial counsel,
Joseph Migliozzi specifically pmorted that he extensively imi@ewed Cora Gaston and Bernice
Porter. (d. at 489).

Porter claims to have informed his trial counseltthe was beaten as a child by Bernice
Porter, George Avant, Cora Gastoand William Wilson (Fed. App. 1 57)Bernice Porter,
however, specifically stated that there were nparés or allegations of gaal or physical abuse.
(SH App. 3646, 3655). The Court can infer froRorter’s and his mother’s testimony that
Porter’s trial counsel were at least aware of &llegations of abuse. Ihght of the fact that
Porter's own mother denied that any instances afsabwere reported or alleged—despite
reportedly beating Porter withroom handles and belts—it wallhot have been unreasonable
for Porter’s trial counsel to decline to expendawsces on reports of abuse that were explicitly
denied by a key mitigation witness. While it wolldve been reasonable for Porter’s counsel to
investigate further, it was not uragonable for them not to do so.

Porter’s trial counsel reasonably concludeddxh on their earlier westigation that the

evidence they developed would have given the juryaacurate picture of Porter’s personality
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and upbringing and that further investigatiowould turn up unreliable, insubstantial, or
cumulative evidenceSee Bacon v. Le225 F.3d 470, 481 (4th Cir. 200@orter’s trial counsel
conducted a reasonable investigation in lightrod fact that there was little indication on the
record before the Court that witnesses at timeetreported that Portevas physically abused.
Further, Bernice Porter explicitly denied any ineittes of abuse. The fact that Porter now
presents multiple witnesses that support his sionot dispositive becaeshe relevant issue is
the reasonableness of the scope of the investigaRorter’s trial counsels’ investigation and
representation were not deficient or unreasonable.

Porter’s trial counsel madedrategic decision not to usbe testimony of Cora Gaston,
(Fed. App. 442), and decided not to utilize Poden'ental health expert, (Fed. App. 443, 446).
These strategic decisions are afforded considerdbference and such representation was not
constitutionally deficient.

The record before this Court indicates thHdrter’s trial counseinterviewed multiple
people who now affirm that Porter was beatern Whose testimony was either not utilized at all
or not utilized for the purpose of establishing abuSpecifically Porter’s trial counsel could have
utilized the testimony of: (1) Derrick Jones—awmow reports that Cora Gaston beat Porter
several times and was emotionally abusive, (8. 5212), and who was not asked at trial
about the abuse of Porterd (at 3740-56); (2) George Avant—emow admits to hitting Porter,
(id. at 4831), and who testified but now reportstine does not remember much and was not
asked about his abuse of Portad, @t 3677-85); and (3) Cora Gaston who now reporéd dhe
beat Porter when he “acted upid(at 5102), tried to give Porter back to his mom sal&mes,
(id. at 5102), and essentially told Porter that she dbesre about him, (SH App. 5104). The
state habeas court noted that, instead of presgnéwvidence of abuse, Porter’s counsel
“presented mitigating evidence to the jury thogh testimony about theolent neighborhood in
which petitioner was raised, the abuse he obsehisdnother receive, the loss of a younger

sibling, the lack of parental involvement érsupervision, and the learning and emotional
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difficulties petitioner experienced in schodPbdrter Il, 722 S.E.2d at 544.

Porter’s trial counsel chose to highlight differagpes of evidence during the sentencing
phase of Porter’s trial including, among other tjgn (1) that he grew up a troubled child with
behavioral, mental, and perhapsumelogical problems, (SH Appt181-93), (2) that he had no
male role model growing upid. at 4196), and (3) that he wanted to work and Ipgaductive
citizen, (d. at 4197-200). The central theories of Porteraltdounsel appear to be that: (1)
Porter grew up with limited choices and hester criminal actions were a product of his
upbringing, 6eeid. at 4195); (2) that no one was there to help Pomake better decisions or
understand the consequences of his bad astgjd. at 4195-96), and (3) #t Porter eventually
grew up to be an impulsive and immature merscausing him to make the mistake of shooting
Officer Reaves, qeeid. at 24201-03). Porter’s trial counsel also presdnt¢ least some
mitigating evidence showing neglect—specificalljhet lack of parental involvement and
supervision. These are reasonable theories andetitence to support them was obtained
through sufficient investigations.In sum, Porter cannot meet the performance prohg o
Strickland

ii. Prejudice Prong ofStrickland

Porter presented support for his allegations afsebto the state habeas couBeéFed.
App. 129-37). The state habeas court acknowdeldthat Porter “asserted counsel should have
presented evidence that he was physically &eaby his caregivers and grew up amidst
neighborhood and family violencePorter Il, 722 S.E.2d at 544. The sole mention of abuse by
the state habeas court was that: upon being irdesad by counsel, Porter’'s mother expressly
stated that no incidences of sexwr physical abuse were reportéd. There is no indication,

however, that the state habeas court failedassess “the totality of the available mitigation

8 These theories are consistent with the reporPofter’s mental health expert who interviewed
Bernice Porter separate\5¢e idat 8279-80).
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evidence-both that adduced at trial, and #wdence adduced in the habeas proceeding,”
Williams, 529 U.S. 397-98.

“[E]vidence about the defendant’s background am@racter is relevant because of the
belief, long held by this socigtthat defendants who commit criminal acts tha attributable
to a disadvantaged background . . . may be tedpable than defendants who have no such
excuse.”Penry v. Lynaugh492 U.S. 302, 319 (198@progated by Atkins v. Virginj&36 U.S.
304 (2002)) (quotingCalifornia v. Brown, 479 U.S. 538, 545 (1987) (O'Connor, J.,
concurring)). This is not a case where Porter'altdounsel did not produce any mitigation
evidence or withheld especially helpful evidenceparting a theory that Porter was not morally
culpable.See, e.g.Wiggins 539 U.S. at 535. As the stateldwas court notes, Porter’s trial
counsel presented mitigation evidence going tava oral culpability irtluding testimony about
the violent neighborhood in which petitioner wadseal, the abuse he observed his mother
receive, the loss of a younger sitg, the lack of parental inWwement and supervision, and the
learning and emotional difficulties petitioner exaced in schoollt is true that presenting
additional mitigation evidence showing thatrBo was abused and neglected would have, as
Porter points out, provided adttinal “context for understandin@orter’s later behavior.” (Am.
Pet. 45). This evidence could have also have stherged Porter’s counsels’theories that Porter
was essentially born without a chance to succeeldfarand that he had no real role models to
help him navigate his life. However, as evidenused to mitigate moral culpability, such
evidence is largely cumulative and not dispositi®e Wong v. BelmonteS58 U.S. 15, 23
(2009) (prejudice did not arise from a coulssdailure to use cumulative “humanizing”
mitigation evidence)Jackson v. Kelly650 F.3d 477, 482 (4th Ci2011) (holding that prejudice

typically does not arise from a counsel’s failuoeutse anecdotal, cumulative examples of abuse).

91t is possible that the state habeas court mactedibility determination. It is also possible thaget
state habeas court held that the evidence P@weght to introduce was cumulative in nature or
outweighed by aggravating evidence.
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To the extent that Porter’s trial counsel failedestablish that Porter was physically abused, as
stated above, this presentation was consistent wiltounsels’reasonable investigations.

While somewhat mitigating, Porter’s alleyof physical abuse from Avant and Wilson
was not as severe as the type of physical abudeighgpically found to be necessary to vacate a
trial. See Wiggins539 U.S. at 535 (nothing that petitioner was selephysically abused and
molested repeatedly by his mother and a seofefoster parents, was hospitalized after his
mother forced his hand onto a hot stove, amak raped by his second foster father). There
would have been at least some negative effect wbducing evidence of abuse by his mother
and Cora Gaston because supporting withnesseddanmave been subjected to cross-examination
where they would have had to testify to Porter’'sl la@ts as a childCf. Moody v. Polk408 F.3d
141, 151 (4th Cir. 2005), and would be subjecimpeachment by the prosecution. At least some
of Porter’s alleged physicadbuse may also have been irmgeeted as disciplinary, thus,
contradicting his trial counsels’ theory that Rargrew up severely neglected and without any
proper parenting.§eeSH App.5012) (Cora Gaston stating that “lwlhen Thomas datp, | had
to beat him.”).

Porter implies that his trial counsels’inadede investigationsfiectively precluded him
from utilizing his mental health expert. Howeventjlization of his expert would have allowed
the prosecution to use its expert as well. The pcasion’s mental health expert report contains
testimony from Porter that is both aggravatiand potential impeachment evidence. The report
generally states that certain factors of Portehisldhood history were mitigating but that the
larger portion of his life reflects his own indephant decision making capacity. (Fed. App. 451).
Porter reportedly told the prosecution’s mental lttea@xpert that he “posed too much of a
challenge to the women who raised him,” and that‘ihtentionally violated the rules of the
household” as part of his “philophy of reciprocal retribution.”lfl.) Any contrary testimony by

Porter risked impeachment.
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In any event, Porter’s additional evidence of abusest also be weighed against the
prosecution’s aggravating evidence regardingufe dangerousness, including: the potential
positive effect of Porter’s teachers and child/grelogists, Porter’s extensive criminal history,
his extensive history of violent acts as both ®ejuile and an adult, his poor work history, the
terrible nature of Officer Reaves’s murder, and therder’s effect on Reaves’s immediate
family. Moreover, the jury was presented with evide of Porter’s lack of remorse as
demonstrated by a phone call in which Porter stdtedvas a “good shotThe Court finds that
the aggravating evidence far outweighs the potémtiigating evidence that Porter proffers.
For the above reasons, there is not a reasonableapility that, but for Porter’s trial counsels’
alleged error, the result of the proceeding vbhhve been different. Porter cannot satisfy the
prejudice prong o$trickland

In sum, the state habeas court did not unreasoregdgiy the facts or the law.

IX. Claim Nine: Ineffective Assistance Claim Regardingthe Prosecution’s
Aggravating Evidence
The state habeas court held that:

[P]etitioner alleges he was denied the effectivasistance of counsel
because counsel failed to reasonably investigageQdim monwealth’s evidence of
some of petitioner’s prior convictionand unadjudicated bad acts. Petitioner
contends that counsel was unable to rebut this aagding evidence because
counsel did not investigate these incideand merely whispered questions about
the incidents to petitioner as the @monwealth’s witnesses were taking the
stand. According to petitioner, a premp investigation would have uncovered
valuable mitigating information that wéd have explained how petitioner was
provoked prior to each incident andvapetitioner was punished afterwards.

Regarding another incident, petitioner alleges beghed another inmate
in 1998 because the other inmate had attacked ipe¢it for no reason.
Petitioner alleges counsel failed tosdover that Corrections Officer Adkins’
testimony of an incident in which pébner grabbed Adkins’ shirt through the
cell bars and banged Adkins agat the bars did not match Adkins’
contemporaneous report of the incident addition, contrary to Adkins’
testimony, petitioner alleges that afteretimcident petitioner was mistreated and
punished. Concerning another incidergetitioner alleges that an inmate
attacked by petitioner in 1997 hadgwoked petitioner by bumping into him
during a fight the inmate was having with two othmren, and by uttering
“fighting words.”
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Petitioner contends that counsel magetitioner’s reaction appear less
reasonable by characterizing the “fighting words” ashomosexual advance.
Petitioner also alleges counsel furtheildd to ascertain that on February 15,
2007, petitioner did not “refuse to go tourt, saying he was not going to court
without a fight.” Petitioner states that hh@d questioned deputies as to a change
in the strip search procedure, and thi®puties responded by rushing the cell,
punching and kicking petitioner, shootinpetitioner with “mace balls,” and
pushing petitioner into an elevator walletitioner alleges that counsel refused to
take any action despite petitioner’s colmipts and “failed to confront witnesses
about the unprovoked and unjustified qualif their actions.” Finally, petitioner
contends counsel failed to rebut then@monwealth’s argument that petitioner
ran away from police into a “stranger’s house” lstablishing that petitioner
lived in the townhouse with his mother.

The Court holds that [Porter’s clainshtisfies neither the “performance”
nor the “prejudice” prong of the two-part test eriated inStrickland.Petitioner
fails to allege how the punishment oesponse petitioner may have received
following each event serves to mitigatetipiener’s actions. The record, including
the trial transcript and the September2809 affidavit of counsel, demonstrates
that counsel had investigators review the nearly0 1@onvictions and
unadjudicated bad acts the Commonweaithended to rely on during the
sentencing phase of trial and obtainmaach information as possible about each
incident. Counsel personally visited Wens Ridge and Red Onion State Prisons
to obtain information about the incidents that tqo&ce while petitioner was an
inmate at these facilities. Counselsal cross-examined witnesses about the
incidents. Counsel attempted to elib#stimony that a guard had overheard the
victim in the 1998 incident say something to petitér prior to the altercation,
which the officer denied. Counsel furthelicited testimony that petitioner
required medical treatment after the 1998 incident.

As to the Adkins incident, counsel specifically gtiened Adkins as to
whether his testimony had changed frons Imitial report, and Adkins clarified
his testimony. As to the 1997 incident,uwtsel attempted to present evidence that
the victim verbally provoked pdtoner, but the court sustained the
Commonwealth’s objection to such testimy on the grounds that “words never
justify an assault.” Counsel reasonalibllowed up with questions regarding
whether the inmate ever made physical advancesrib\atitioner, in order to
demonstrate that petitioner had been mi@d. Counsel also pursued this line of
questioning because petitioner had totdinsel that the victim was “queer.”

As to the February 15, 2007 incident, counsel goestd the testifying
deputy as to whether the officers hacholged the procedures by which petitioner
was searched to find out “if there wasyaparticular reason why this may have
caused this event to take place.” Furthiére deputy testified that petitioner was
physically handled, by stating officersottk him down,” held him against a wall
so he could not move, pushed him int® loell, and “forced him in there hard.”
Finally, petitioner cites no support in tlhecord for his assertion that he resided
in the townhouse to which he fled during a polidease. Thus, petitioner has
failed to demonstrate that counsel’s performance deficient or that there is a
reasonable probability that, but for caels alleged error, the result of the
proceeding would have been different.

Porter 1l, 722 S.E.2d at 544-46.
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A. Reasonable Application of the Facts?

Porter contends that his trial counsel madeatt@mpt to provide proper context at the
sentencing phase of his trial. Porter contendd the state habeas court’s decision was based on
two unreasonable determinations of fact. FirstrtPoocontends that the court’s finding that his
trial counsel had their investigators “obtaas much information as possible about each
incident” is solely supported by his trial counselslf-serving affidavit. Porter represents that
available evidence—including investigator apdison inmate testimony—shows that no such
investigation took place. (Feddpp. 511, 566) (affidavits of Daryl Van Horne ankknnifer
Schweizer). Second, Porter represents thatotilg investigation his trial counsel claim to have
personally undertaken related to the altercationgviallens Ridge or Red Onion State Prisons,
was meeting with one unidentified inmate at eithéaillens Ridge or Red Onion State Prisons.
Porter argues that the state court’s decisiostg@ on an unreasonable determination of the
facts and its process of making its factuaketeninations regarding the scope of counsels’
investigation was so defective th#dte decision deserves no deference. Porter arguasthe
state habeas court’s finding that his triabunsel cross-examined some withesses is
nonresponsive to Porter’s claim that his trial ceeals’ deficient investigation prevented them
from effectivelyrebutting the prosecution’s evidence at the sentanghase of his trial.

Porter argues that the state habeas court madeneasonable finding of fact that he
did not make a prejudice argument in a portiomigfclaim. Porter contends that an explanation
of the circumstances of Porter’s prior bad agtaild have taken weight off the aggravating side
and added weight to the mitigag side, because jurors would have learned thatelPavas not
a violent and unpredictable aggressor bustéad a man reacting—albeit in ways that
demonstrated his limited life periences—to the violent circustances that confronted him.

Porter also claims that thease habeas court’s finding, that he cited “no suppmo the
record for his assertion that he resided in thentlbouse to which he fled during a police chase,”

is rebutted by the record. Regarding whethes thformation was properly before the Court,
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Porter argues that he had originally cited to tllewant entry in his affidavit in the long petition
that Porter submitted to the state court witls imotion to exceed the 60-page limit. Porter
contends that, when counsel edited the longitip@ to comport with the page limit, the
reference to the record was inadtently deleted. Porter notebat other pages of Porter’s
affidavit were cited in support of this claim his 60-page petition(Fed. App. 141-42)%ee also
ECF No. 52, at 12-13 (finding that Porter pretehclaim that he lived in the townhouse to the
state court).

Regarding Porter’s claim that the state hadbeourt erred regarding whether he resided
in the townhouse to which he fled during a politease, the only piece of evidence that Porter
cited was a trial exhibit showing an arrest warraiseeFed. App. 142-43; SH App. 4541-45).
This evidence is unpersuasive because the addfede downhouse to which he ran was not
given at trial or in his state petition. (SH Ap$416-20; State Habeas tP&7-38, Fed. App. 142-
43). Moreover, Porter’s second citation to bign affidavit (SH App. 8257-58) was not cited in
his state petition,deeFed. App. 142-43). There is no indication that @ourt did not consider
Porter’s affidavit or the record, however. Theu€ofinds that Porter has not met his burden to
show that the state habeas court’s finding was aseeable.

Regarding whether the state habeas court errethdinfg that Porter’s counsel obtained
as much information as possible, Porter basesahjjuments on affidavits from Daryl Van Horn
and Jennifer Schweizer—two invagtors on Porter’s defense team at trial. Portetes that
the investigator’s recollections diffdfrom those of his trial counselSéeFed. App. 4569
Porter’s argument that the state habeas ceugfated finding was unreasonable has not been

adequately supported by convincing evidence. Paltteys not present any convincing evidence

10 This Court has previously heldahJennifer Schweizer’s affidavitas before the state habeas court
because it was appended to Postepposition to the Warden’s Supplemental MotionDismiss the
state habeas petition. (EQ¥Fo. 52 at p. 14) (citindred. App. 500 n.6, ECF No. 2Z; Porter Il, 722
S.E.2d at 538). The Court further held that it wad apparent that Van Horn'’s affidavit was before
the state habeas court but that Van Horn’s affiddoies not present any new facts that are material
to this claim because he was the investigator lfarguilt phase of Porter’s trial. (ECF No. 52 at p.
14). As such, the Court will take intomsideration Jennifer Schweizer’s affidavit.
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contradicting the affidavits of Porter’s trial ensel stating that they performed an adequate
investigation. Further, the state habeas csufitiding is more appropriately interpreted as
stating that “Porter’s trial counsel conducted as@nable investigation.”

Regarding Porter’'s second argument that the stabe&s court erred when it found that
his trial counsel cross examined witnesses aboatinlcidents, Porter’s citation to Schweizer’s
affidavit is not dispositive because her affidawniticates only that she did not interview anyone
regarding Porter’s unadjudicated acts. (Fed. Afd) (I did not interview any witness or victim
relating to the 76 unadjudicated bad acts.”) TH®es not contradict Porter’s trial counsels’
assertion that they personally conducted such umers. Seeid. at 442). To the extent that
Porter relies on his own affidavit or the testinyosf prison inmates, the Court finds that such
testimony does not rise to the level of showlmgclear and convincing evidence that the state
habeas court’s finding was unreasonable. Theeshaibeas court had at least some basis for its
finding considering that Porter’s tliaounsel submitted sworn statementd. gt 442, § 9).

To the extent that the stateabeas court made a factual finding that Porteledaio
argue that he was prejudicedee Porter |J 722 S.E.2d at 545, Porter has not proffered
convincing evidence to the contrary. Porter makedegal argument that explaining the
circumstances of his prior bad acts would havedassl the effect of the aggravating evidence
and increased the strength of his mitigationdemce. However, to the extent that the state
habeas court’s statement is a factual finding, edtexplanation does not make the state
habeas courts finding unreasonable. At most, Panterely differs in opinion as to state habeas
court’s the interpretation of his argument. Thesue is a question of latkat will be addressed
in the next section.

B. Reasonable Application of the Law?
Porter’s trial counsel acted reasonably and theeshabeas court reasonably applied the

applicable federal law to the facts. Thate habeas court expressly found that:
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The record, including the trial transcript and theptember 8, 2009 affidavit of
counsel, demonstrates that counsel had investigateview the nearly 100
convictions and unadjudicated bad athe Commonwealth intended to rely on

during the sentencing phase of trial aolgtain as much information as possible

about each incident. Cosel personally visited Wallens Ridge and Red Onion

State Prisons to obtain information albdine incidents that took place while

petitioner was an inmate at thesecifities. Counsel also cross-examined

witnesses about the incidents.
Porter 11, 722 S.E.2d at 545-47. Porter’s evidence to thetrary, mainly consisting of his own
affidavit and the affidavits of prisoners that stdtthat they were not interviewed as a part of
any investigation,geeSH App.5133, 5136, 5209, 524%495-98), is not dispositive. The record
reflects that after an investigation, Porter'sungsel chose to rely on cross-examination of the
prosecution’s witnesses as opposed to anotherctdStee id. All of this evidence was before the
state habeas courtSéeFed. App. 139-48) (Claims E and F Bbrter’'s state habeas petition),
which then made a credibility finding. Porter’'sakcounsel expressly stated that they personally
went to both of the prisons at issue and interviewithe inmates and corrections officers
involved. (d. at 442 1 9).

Porter contends that his trial counsel did appropriately investigate the circumstances
of his attack on Downey. Porter contend thad has counsel properly investigated the incident,
they would have known that Dowy yelled at Porter “Suck my Dick” prior to the edtation.
(Am. Pet. 56). Due to this purported failure, Poraegues that his trial counsel were unable to
effectively place the attack in a proper contexowéver, as the state habeas court notes, the
trial court sustained the prosecution’s objecttbiat “words never justify an assault.” (SH App.
3430). Porter’s trial counsel could not have reredeunreasonable representation by failing to
provide this “context.” Instead, Porter’s trial aoael subsequently attempted to establish that
Porter by questioning whether Downey made some vfplromosexual advanceld( at 3428-
33).This representation waxbjectively reasonable.

Porter cannot meet the performance prong of $hrcklandtest and, based on these

facts, the state habeas court applied threexxi legal rule ira reasonable way.
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Even assuming that Porter’s version of the eveémtlsis affidavit were true and: (1) the
violent events that took place at multiple prisomsuld have been softened by some beneficial
context, and (2) the house that he ran away wde his mother’s, the Court finds that there is a
low probability that at least one person the jwguld have come to a different decision on
Porter’s future dangerousness considering the enideroffered by the prosecution including:
the number and nature of Porter’s violent unadjatkd acts and criminal convictions,
audiotapes of portions of two telephone cersations between Porter and an unidentified
female recorded durin@orter’s incarceration, which the Commonwealthrdamiuiced because
they were “directly relevant to the issue of thdeshelant’s lack of remorse” and included Porter
bragging that he was a “good shot,” and theiteshy of Officer Reaves’s wife and sister—each
describing the devastating impact of OffidReaves’s death upon his extended familgrter I,
661 S.E.2d at 424. Additionally as the Warden psiott, any mitigation evidence relying on the
testimony of inmates would be subject to heavy imgement and scrutiny. Further, any
attempt to provide context for the multitude of leiot incidents would also have the effect of
highlighting Porter’s record afisobedience and violence. Porieould also have had to subject
himself to cross-examination to the extent thatrdlées on facts highlighted in his affidavBee
infra Claim Fourteen. As such, Portesinnot meet the prejudice prongStrickland

In sum, the state habeas court did not unreasoregdgiy the facts or the law.

X. Claim Ten: Ineffective Assistance Claim Regarding Fison Investigation

The state habeas court held that:

In Claim (lID(F)(1), petitioner alleges he was ded the effective
assistance of counsel because counsel failed tsepteaccurate evidence of
petitioner’s experience in juvenile detention ame tconditions under which he
resided. Petitioner alleges “the prosecutmainted juvenile detention as offering
Porter a wealth of benefits that he rejected,” aodtends that counsel should
have established that thevpnile detention facilities were “violent, overcrded,
stressful, and unsanitary.” Relying on @2 report, and affidavits from a former
Norfolk Detention Center Supervisor amdfellow inmate, petitioner alleges that

treatment and rehabilitation were impossible du¢ht® conditions, and that the
juveniles were in the facilities, “first and foremsio for punishment.”
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The Court holds that Claim (I11)(F)(Batisfies neither the “performance”
nor the “prejudice” prong of the two-part test emiated in Strickland. The
record, including the trial transcripgemonstrates that the Commonwealth
argued that petitioner was committedsiveral juvenile detention centers, which
included “all the services that can be offered.tther, petitioner does not allege
that he was denied any specific support servicesthe contrary, the affidavit
submitted by petitioner from Lanett W. &tey, a teacher at one of the juvenile
correctional centers in which petitioneesided, indicates that petitioner was
recommended for, and recei, special education classes. Petitioner fails to
allege how the sentencing outcome would have be#ferent had counsel
presented information concerning the general coan# of these facilities. Thus,
petitioner has failed to demonstrate tltaunsel’s performance was deficient or
that there is a reasonable probabilityathbut for counsel's alleged error, the
result of the proceeding would have been different.

In Claim (II1)(F)(2), petitioner déges he was denied the effective
assistance of counsel because counsel failed teeptecvidence of the conditions
under which petitioner lived while in pos, which would have given a context to
jurors for his prison behavior and shown that héedcin the interest of self-
preservation. Petitioner contends that counsel khtwave presented evidence
that petitioner lived for four years inrgtssful and inhumane conditions, and that
inmates at Wallens Ridge and Red Onfigtate Prisons were subjected to being
beaten, electrically shocked, and strapped toed. Petitioner argues that guards
frequently called inmatesincluding petitioner, by racial slurs. Specifically
petitioner claims that guards harasskin due to his religious beliefs and
because he had a female friend of a different raording to petitioner,
prisoners were often punished severely for evenaninfractions.

The Court holds that Claim (I11)(F)(2atisfies neither the “performance”
nor the “prejudice” prong of the two-part test emiaied in Strickland. Other
than his claims that he was verbally abused becadfidds relationship with a
woman of another race and his religioudidfs, petitioner does not allege that
the evidence he contends counsel should have peoffewas related to
petitioner’s individual experience. ThiSourt has held that “evidence regarding
the general nature of prison life” is not admiseildven if used to rebut the
aggravating factor of future dangerousnedsll v. Commonwealthi264 Va. 172,
201, 563 S.E.2d 695, 714 (2002) (internal quotatimarks and alteration
omitted), cert. denied,537 U.S. 1123, 123 S. Ct. 860, 154 L.Ed.2d 8050@)0
Furthermore, petitioner fails to allegeow the sentencing outcome would have
been different had the jury understood that petitidcs violent acts in prison
were fueled by petitioner’s alleged needaad in the interest of self-preservation
given the general nature of prison life petitioner’s having been taunted. Thus,
petitioner has failed to demonstrate tleaunsel’s performance was deficient or
that there is a reasonable probabilityathbut for counsel's alleged error, the
result of the proceeding would have been different.

In Claim (Il)(F)(3), petitioner déges he was denied the effective
assistance of counsel because counsel failed teepteevidence of petitioner’s
successful adaptation to prison life. Reter asserts that he was well regarded
by fellow inmates who considered him b@ generous and able to avoid trouble.
Petitioner received a report from a counselor ad Renion that he was a
satisfactory worker as a "Houseman,’dawas a respectful employee. Petitioner
contends that this information, had bten presented to jurors, would have
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lessened his moral culpability and tendwdshow that he did not pose a future
danger to society if sentead to life imprisonment.

The Court holds that Claim (I11)(F){3atisfies neither the “performance”
nor the “prejudice” prong of thewo-part test enunciated i8trickland.During
the penalty phase, counsel argued tppatitioner’s incarceration for life was
appropriate because petitioner had been in thetpetiary for seven years and
had incurred only two infractions, and thiat all of his previous convictions he
had either pleaded guilty or cooperated againsidefendant. Petitioner has not
established that additional testimony frdellow inmates, who would be subject
to cross-examination, or the admission of one prisecord indicating that in an
annual review petitioner received a satbry work report, but also stating that
petitioner needed to “abstain from salty inappropriate behavior,” would have
increased the likelihood of the jury sentencingifpp@ter to life imprisonment.
Thus, petitioner has failed to demdreste that counsels performance was
deficient or that there is a reasonapi®mbability that, but for counsels alleged
error, the result of the proceeding would have bédferent.

Porter Il, 722 S.E.2d at 546-47.
A. Reasonable Application of the Facts?

Porter contends that the state habeas court madenreasonable finding of fact when it
dismissed the first two portions of the cdtairegarding juvenile detention and prison
conditions—based on a finding dh Porter failed to allegé&trickland prejudice for these
portions.ld. at 546.

i. Juvenile Detention Evidence

Porter argues that the state habeas coureasonably found that Porter had failed to
allege prejudice regarding “how the sentencing oate would have been different had counsel
presented information concerning the gealeconditions of these facilities.Porter Il, 722
S.E.2d at 546. There is little, however, that cedes that the findings of the state habeas court
were unreasonable. While Porter disagrees withstta¢e habeas court’s interpretation of the
evidence and notes that the court did not addtkssspecific evidence that Porter proffered,
(seeAm. Pet. 67), the holding of the state habeasrt does not indicate that it did not review
the evidence; merely that it classified some of thedence as ‘“‘information concerning the
general conditions” of Porter’s confinemeRorter Il, 722 S.E.2d at 546. Porter has not met his

burden to show that the state habeas touade an unreasonable factual finding.
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ii. Prison Conditions

Porter claims that the state habeas courtienan erroneous findgregarding his prison
experiences. Porter notes that he proffered evidéncan attempt to place his violent acts in
context. To that effect, Porter cited to DepartmeaifitCorrections records; interviews with
inmates and professionals who investigated, reggbrdn, or sued over the conditions at the
prisons; and publicly available reports, neadicles, and court documents. (Am. Pet. 145)
(citing SH 4834-40, 483-99, 4956-5099, 5122-89, 520015233-38, 5243-44, 5282-83,
53465458, 5480-84, 5492-5500,7896, 7805-49, 7901-8044). Rer also cited to evidence
that guards harassed and dehumanizedaites by calling them racial slurdd() (citing SH
4834-35, 4893-95, 5123-24, 5132143, 5205, 5347, 5481, 5494, 5524-25). Portso a&ited to
evidence detailing abuse that was typical in this.jgSee id.at 145-46). Porter then describes
how guards directed racial and religious slurhim and avers that correctional officer Adkins
told him to “[g]et off your flying carpet ash eat, bitch” before Porter attacked hirtd.§

Porter’s argument is, in effect, one based on ttedeshabeas court’s application of
Strickland The state habeas court did not mentitdmat Porter proffered at least some
mitigation as to why he attacked correctionaledfi Adkins. Porter does not present a case with
substantially similar facts thatontradicts the state habeas difinding that the applicable
evidence did not bear on Porter’s character, préxord, or the circumstaes of his offense. To
the extent that the state habeas court made anfindiorter has not met his burden to show that
the state habeas court made an unreasonableafafimding and there is no indication that the
state habeas court did not consider the entirerceb@fore it. This argument will be further
discussed in the section below on the stadbeas court’s application of the law.

iii. Evidence Regarding Porter’'s Adaptability

Porter contends that the state habeas cauetdewhen it refused to consider the context
of Porter’s good behavior. Porter essentially ceidethe state habeas court’s interpretation of

his mitigation evidence. Porter does not prdsancase with substantia similar facts that
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contradicts the state habeas court’s finding. Pé&rtargument is, in effect, one based on the
state habeas court’s applicationStfrickland To the extent that the state habeas court made a
finding, Porter has not met his burden show that the state habeas court made an
unreasonable factual finding. This argument Wil further discussed in the section below on
the state habeas court’s application of the law.
B. Reasonable Application of the Law?
i. State Habeas Court’s Individual Assessment of Portes Claims

Porter contends that the state habeas court imphomplit the evidence of his
experience in various juvenile detention oerst experience in prison, and his positive
adaptation to prison into three separate clails such, Porter argues that the state habeas
court improperly appliedstricklandbecause it found that Porter had failed to allpgejudice
for the first two claims when he asserts that e BeeFed. App. 148).

In Porter’s state habeas claim, he stated thatdusisel was on notice but unreasonably
failed to investigate and presteaccurate evidence of his pricorrectional experiences and his
good adjustment to incarceratiorgde idat 143). Porter then forecasted that he could padve
an evidentiary hearing certain facts and split$teste habeas claim into three sets of evidence—
juvenile detention conditions, prison conidits, and his adaptation to prison lif&sge id.at
143-48). However, it is only in the section on kisccessful adaptation on prison life that Porter
mentioned prejudice See idat 148). Porter stated that:

Counsel’s failure to present informanioin DOC files, to investigate leads

contained in those files, and to shaedated public information about the DOC

facilities, undermines confidence in the jurors’nsencing decisions. Jurors

would have seen Porter’s unadjudicated criminahaoct’ in a new light that

greatly lessened his moral culpabilitfthey would have heard insightful

testimony about Porter’s character and successfaptation to prison.

(Id.)) There is little indication that Porter meathe aforementioned phrase to refer to his

sections regarding juvenile detention or prisoonditions. These statements could easily be

interpreted as referring to evidence of a worgod from a counselor at Red Onion State Prison
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that Porter alleges that his trial court counseajlaeted to present to the jury. As such, the state
habeas court reasonably split Porter’s claim anld htreat Porter failed to allege prejudice for the
first two portions of this claim. It must beoted that Porter bears the burden to present
persuasive and legally sufficient claims. As suRbrter cannot satisfy the prejudice requirement
of Stricklandregarding these portions.

ii. Juvenile Detention Evidence

For the sake of argument, the Court will endeawiassess this claim as if Porter had
alleged prejudice in each seapae portion. Porter argues that the state habeastc
unreasonably found that Porter failed to allegejydize regarding “how the sentencing
outcome would have been different had counsel preskinformation concerning the general
conditions of these facilitiesPorter Il, 722 S.E.2d at 546. Porter implies that the stetbeas
court refused to consider his evidence of @ygpalling conditions at the juvenile detention
facilities in which he was housed as a child.

The state habeas court then went on to essentiallg that Porter did not meet the
performance prong o$trickland because he could not meet his burden to show shiah
evidence was sufficiently valuabées mitigation evidence. The Court is inclined toessgwith the
state habeas court regarding its prejudice analysis

There is no indication that the state habeas coefttsed to consider Porter’s evidence.
In any event, while the evidence regarding Portgngnile detention may provide some context
and some mitigation as evidence pertaining taahoulpability, as the state habeas court notes,
the mitigation evidence is lessened by certaindaBorter was not denied any rights or services
in the juvenile detention centers and was atliiuassigned special education classes. The
contextual evidence dDickensian conditions” in the juvenildetention centers in which Porter
was housed is not enough to counter the strengtheoggravating evidence. As such, the Court
holds that Porter has not demonstrated tharehis a reasonable probability that, but for

counsels’alleged error, the result of the procagdiould have been different.
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Regarding the performance prong, Portefegds that his trial counsel failed to
investigate and present accurate evidence of hisectional experiences as a juvenile. Porter’s
trial counsel stated that they assigned invedtigs on the defense teata thoroughly review
and report on any additional information regardeagch prior conviction and unadjudicated
bad act. (Fed. App. 442). Because these factslsputed, the Court will rest its analysis on the
prejudice prong o$trickland

iii. Prison Conditions Evidence

Porter implies that the state habeas court refusembnsider his evidence regarding the
inhumane conditions of the prisons in which he Wwesmrceratedthus, in some way improperly
applying the Strickland test. Porter infers that the state habeas courteapgd to have
discounted Porter’s prison conditions related enicke altogether.JeeAm. Pet. 67) (citing
Porter Il, 722 S.E.2d at 546).

In determining prejudice, thetate habeas court was requin@devaluate the mitigation
evidence available, including ielence adduced in the habea®geeding, and weigh it against
the evidence in aggravatioBee Emmett v. Tru€lIV.A. No. 7:05-CV-00329, 2006 WL 482417,
at *13 (W.D. Va. Feb. 27, 2006) (citingilliams, 529 U.S. at 397-98 However, “as a condition
for obtaining habeas corpus from a federal ¢puar state prisoner must show that the state
court’s ruling on the claim being presented inldeal court was so lackgnin justification that
there was an error well understood and comprelednid existing law beyond any possibility for
fairminded disagreementHarrington v. Richter131S. Ct. 770, 786-787 (2011).

Porter cites tdSkipper v. South Carolinor the proposition that the state habeas court
improperly dismissed Porter’s evidence asngmlized prison conditions evidence, thus,
depriving Porter of the opportunity to present evide of the context of his good adjustment in
exceptionally difficultcircumstances.SeeAm. Pet. 67) (citingSkipper v. South Carolinal76
U.S. 1, 7 n.2 (1986)). The Supreme Court of Virgirsicknowledges thet defendant is always

entitled to present relevant mitigag evidence in a capital cadeawlor v. Commonwealth738
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S.E.2d 847, 881-82 (Va. 2013) (citirBkipper 476 U.S. at 4Simmons v. South Carolin®12
U.S. 154, 164 (1994)). IMorva v. Commonwealtlthe Supreme Court of Virginia noted that it
has previously held that “the United States Gamsion does not limit the traditional authority
of a court to exclude, as irrelevant, evidence hearing on the defendant’s character, prior
record, or the circumstances of his offen€83 S.E.2d 553, 564-66/a. 2009) (quotindBurn,
541 S.E.2d at 893). The Supreme Court of Virgihes firmly established, however, that to be
admissible, evidence relating to a prison enwimeent must connect the specific characteristics
of the particular defendant to his futuaelaptability in the prison environmentuniper, 626
S.E.2d at 424. Such evidence must also be pectdidhe defendant’s character, history, and
background in order to be relevant to the futuregkrousness inquiryd. at 423-24. As such,
the Supreme Court of Virginia has held that coiwthis of prison life and the security measures
utilized in a maximum securitfacility are not relevant to the future dangerousnénquiry
unless such evidence is spectficthe defendant on trial and relevant to that gmetefendant’s
ability to adjust to prison lifeld. at 423-2411

In characterizing the remainder of Porter’s evideasé'evidence regarding the general
nature of prison life” and citing t8ell v. Commonwealth563 S.E.2d 695, 714 (Va. 2002) in
support of the proposition that such evidence waudd be admissible even if used to rebut the
aggravating factor of future dangerousness,dtede habeas court appears to have applied this
jurisprudence to Porter’s mitigation evidencechese it related, at least in part, to general
prison conditions and was not just evidence ralate“context” or “moralculpability.” There is
no indication that the Supreme Court ofrdinia’s application of these standards are

unconstitutional.

11 Such holdings typically have been expressecengha petitioner attempdeto use “evidence of
restrictions on a prisoner’s physical capacity commit violence due to generalized prison
conditions”in order to mitjate future dangerousnesésawlor, 738 S.E.2d at 882. Porter attempts as
much in the next section where he argues thasthte habeas court should have granted his motion
to appoint Dr. Cunningham as his mitigation expert.
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To the extent that Porter argues that the statee@slcourt refused to weigh such
evidence as it relates to context or moral culgahithe state habeas court explicitly stated that
“petitioner fails to allege how the sentencing aute would have been different had the jury
understood that petitioner’s violent acts in priseere fueled by petitioner’s alleged need to act
in the interest of self-preservation given the gaheature of prison life or petitioner’s having
been taunted.Porter I, 722 S.E.2d at 546. Porter’s assumption that tta¢deshabeas court
simply discounted his mitigation evidence algoores a more reasonable reading of the state
habeas court’s holding: that Porter’s counsel coudd have rendered deficient representation
by failing to proffer evidence that would have beleadmissible at trial. Porter, thus, has not
met his burden on the performance pron&trickland?

In any event, Porter has nottidied the prejudice prong @trickland Much like the
context evidence regarding Porter’s experience anious juvenile detention facilities, while
Porter’s proffer of his experiences in varfoyprisons may provide some context and some
mitigation, as stated belownfra Claim Fourteen, it is not enoudb counter the strength of the
aggravating evidence&ee Porter 1661 S.E.2d at 424. As such, the Court holds thatter has
not demonstrated that there is a reasonable giriiby that, but for cousels’ alleged error, the
jury would not have found that Portesas a future danger to society.

iv. Evidence Regarding Porter’'s Adaptability

The Court finds that Porter has not satisfied tmejydice prong ofStrickland Porter
must mitigate strong aggravating evidencecliuing: (1) Porter’s prior convictions, (2)
audiotapes of portions of two telephone cersations between Porter and an unidentified
female recorded durin@orter’s incarceration, which the Commonwealthraaituced because

they were “directly relevant to the issue of thdesh@lant’s lack of remorse” and included Porter

12 As stated previously, Porter’s trial counselg'asegic decision not to present such evidence is
afforded heavy deference. As stated in Claimé&iPorter’s trial counsgerformed an adequate
investigation of Porter’s prison prriences. It follows that their dision not to use such evidence
was reasonable.

56



bragging that he was a “good shot,” and (3) itesny of Officer Reaves’s wife and sister—each
describing the devastating impact of OffidReaves’s death upon his extended familgrter I,
661 S.E.2d at 424. As the state habeas court n®eder’s evidence of his successful adaptation
to prison life would be weakened by the facattany additional testimgnfrom fellow inmates,
would be subject to impeachment on cross-exatian. Additionally, the impact of the work
report referred to by Porter would be weakenedheyfact that the report also stated that Porter
needed to “abstain from socially inappropriate babia” Porter Il, 722 S.E.2d at 547. Porter’s
contention that he would have been viewbdy the jury in a diffeent light ignores the
fundamental fact that he has artensive history of violent conduct in prison. #sch, Porter
cannot satisfy the prejudice prongStrickland

As stated previously, Porter’s trial counsels’ ségic decision not to present such
evidence is afforded heavy deference. Porter’d tlansel performed an adequate investigation.
See supraClaim 9. Their decision not to use such evidences waasonable in light of its
minimal, and possibly courrproductive, effect as mitigam evidence. Thus, Porter cannot
meet the performance prong Btrickland and the state habeas court did not unreasonably
apply the applicable law.

XI. Claim Eleven: Whether Porter's Rights Were Violated Under the 8th and
14th Amendments When he was Denied the Assistancef a Risk
Assessment Expert

The Supreme Court of Virginia held, in part, that:

After the circuit court had appointed a mental heaéxpert and a
neuropsychological expert to assist inrfo’s defense, Porter filed the Prison
Expert Motion requesting that Dr. Mla D. Cunningham be appointed “as an
expert on the assessment of the riskvadlence by prison inmates and, in
particular, the risk of future dangerousness poded the defendant if
incarcerated in a Virginia penitentiarfpr life.” The circuit court denied the
motion and Porter assigns error to thhating because it did not allow him “to
rebut the Commonwealth’s allegation that the detamtdconstitutes a continuing
threat to society, and also to establials,a mitigating factor, that the likelihood
of further serious violencky the defendant was low.”

Porter’s Prison Expert Motion for appointment of.D8unningham is
notable for an essential, but missing, elementndéiplace in the motion does he
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proffer that Dr. Cunningham’s statistical analysi§ a projected prison
environment will “focus . . . on the p@cular facts of [his] history and
background, and the circumstances of his offenBefns 261 Va. at 340, 541
S.E.2d at 893seeCode 88 19.2-264.2 and Co&el9.2—-264.4(C). Nothing in
Porter’s motion is a proffer of an “‘inddualized” or “particularized” analysis of
Porter’s “prior criminal record,” “pior history”, his prior or current
incarceration, or the circumstances of the crimrewbich he had been convicted.
See id, Juniper, 271 Va. at 427, 626 S.E.2d at 4Bkll, 264 Va. at 201, 563
S.E.2d at 714Burns 261 Va. at 339-40, 541 S.E.2d at 893.

Porter’s proffer in the motion wathat Dr. Cunningham would testify as
to a statistical projection of how prisorestrictions could control an inmate
(situated similarly to what he would pest Porter to face) in a likely prison
setting. Nothing in this proffer relates tbe essential statutory elements in Code
88 19.2-264.2 and 19.2-264.4 that fothie future dangerousness inquiry on the
defendant’s prior history, prior criminaécord and/or the circumstances of the
offense. Additionally, nothing in Porterfsroffer analyzes our application of this
statutory directive to the “defendantharacter, history and background.” Not
only is the Prison Expert Motion dewnb of any reference that the proffered
evidence would be ‘“individualized” ofparticularized” to Porter, his post
conviction Motion for a New Trial was similarly sift.

Porter’s proffer in the Prison Expert Motion fails address the statutory
factors under Code § 19.2-264.2 and ¥284.4(C) as being individualized and
particularized as to Porters prior history, conioct record and the
circumstances of the crime. As our precedent wotddder inadmissible the
statistical speculation he does offer, Rorhas failed to show the “particularized
need” necessary to meet thussketest. “In light of the inadmissibility of the
evidence that [Porter] sought to introduce throufge expert, he also failed to
establish how he would be prejudiced by the lackhef expert’s assistanceBell,

264 Va. at 201, 563 S.E.2d at 715. Acdomgly, we conclude that the circuit court

did not abuse its discretion in denying the Prigxpert Motion.

Porter I, 661 S.E.2d at 434, 437, 440, 442 (internal fookisomitted).
A. Reasonable Application of the Law and Facts?

The Constitution requires that indigent defendamsprovided with the “basic tools for
an adequate defense”; namely, that such imdigis receive the tools nessary to subject the
prosecution’s evidence to “meaningful adversarésting.”See United States v. Cron#66 U.S.
648, 656 (1984)Typically, “when a defendant demonstrates to thalfudge that his sanity at
the time of the offense is to leesignificant factor at trial, the State must, ahmimum, assure
the defendant access to a competent psychiautist will conduct an appropriate examination

and assist in evaluation, preparati@nd presentation of the defensAKe v. Oklahoma470

U.S. 68, 83 (1985). The Supreme Court of Virgihs established a separate but related test for
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non-psychiatric experts. Undétusske v. Commonwealth of Virginide appointment of non-
psychiatric experts is only reqeid if an indigent defendant has made a “particakdishowing

of the need for the assistance of sumtperts.” 476 S.E.2d 920, 925 (Va. 1996Further, “a
determination of future dangerousness revol@esund an individual defendant and a specific
crime. Evidence regarding the geaknature of prison life in a maximum securityifdg is not
relevant to that inquiry, even when offered in rdlalito evidence of future dangerousness.”
Burns v. Commonwealil541 S.E.2d 872, 893 (Va. 2001). The “particuladimeed” standard
set forth inHusskehas repeatedly been held to be within the fedeoalstitutional standard
articulated inAke. Yarbrough 490 F. Supp. 2d at 719-20 (collecting cases sufip® the
proposition that thélusskestandard passes constitutional muster).

The Virginia Capital punistment statute requires the jury to make a two-stage
determination. The jury first decides whether thhregecutor has established one or both of the
statutory aggravating factors. Va. Code 88 1284.4(C), (D). If the jury finds neither
aggravator satisfied, it must impose a sentenddeoimprisonment.ld. If the jury finds one or
both of the aggravators established, however, & fdl discretion to impose either a death

sentence or a sentence of life imprisonmedt.At trial, the jury found that Porter was likelg t

13The Supreme Court of Virginia stated that

[Aln indigent defendant’s constitutional right tbe appointment of an expert, at the
Commonwealth’s expense, is not absolute. Nééd that an indigent defendant who
seeks the appointment of an expert wiseat the Commonwealth’s expense, must
demonstrate that the subject which necessstélie assistance of the expert is likely
to be a significant factor in his defense, and thatwill be prejudiced by the lack of
expert assistance. An indigent defendamdy satisfy this burden by demonstrating
that the services of an expert would maadyi assist him in the preparation of his
defense and that the denial of such sesiwould result in a fundamentally unfair
trial. The indigent defendant who seek® thppointment of an expert must show a
particularized need: Mere hope or suspicibat favorable evidence is available is not
enough to require that such help be pded. This particularized showing demanded
is a flexible one and must be determin@ud a case-by-case basis. The determination
whether a defendant has made an adequate showipgrtitularized necessity lies
within the discretion of the trial judge.

Husske 476 S.E.2cht 925-26 (internal citations omitted).
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“‘commit criminal acts of violence that would cdriate a continuing serious threat to society.”
Va. Code § 19.2-264.4(C).

The Supreme Court of Virginia found that Pers proffer in his Prison Expert Motion
was that Dr. Cunningham would testify as to aistédal projection of hw prison restrictions
could control an inmate in a likely prison settiRprter I, 661 S.E.2d at 440. Porter attempts
use this Court as another venue to challenge theustquo of Supreme Court of Virginia
jurisprudence regarding risk assessment expefiseAm. Pet. 71) (“[T]he state court limited
the universe of admissible mitigating evidence he defendant’s character, prior record, and
circumstances of the offense. That limitatiorursconstitutional.”). Porter does not point to any

Supreme Court cases that invalidate the relevargiMa precedent and, thus, this claim fails.

DEFAULTED CLAIMS

XII. Claim Twelve: Brady Claim Regarding Jim Downey
A. Background Facts

Porter represents that Downey’s testimony was Jitathe prosecution’s case against
him in the sentencing phase of his trial. Dowmveas reportedly the only witness offered by the
prosecution who claimed to have suffered seriougsal injury as a result of an encounter with
Porter. At the closing and rebuttal arguments ohtsacing, the prosecutor reportedly
emphasized Porter’s “brutal” assault on Downey @hd threats that Downey claimed Porter
made to get Downey to drop the case. (SH App. 438344225). Jim Downey testified that
Porter brutally assaulted him in jail with a metabp wringer in an argument over a cupcake.
The assault left Downey with permanent injuridsl. @t 3425-27, 3432-33). Porter now alleges
that one prosecutor, Assistant Commonweal#ttorney Linda Bryant, had an undisclosed
agreement with Downey that she would make grigsbation violation “go away” if he agreed to
testify. Porter concludes that the prosecutioid this purported agemment in violation of

Brady.
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B. Analysis

The record before the Courtretains conflicting testimony imvhich Porter relies heavily
on the testimony of Downey and the Warden reliesvily on the testimony of the prosecutors,
particularly Linda Bryant. Even if the Court were take Downey’'s word over Bryant’s and find
that Porter had been diligent as to Bisady claim, there is no evidence of prejudice. Downey
was used primarily during the sentencing phaseosfdt’s conviction. Porter essentially argues
that Downey’s testimony was especially potent aggtemn evidence. However, the prosecution
also presented other powerful aggravation evidanckiding: (1) Porter’s prior convictions; (2)
evidence of several other vait incidents in prison betweePorter and fellow inmates and
prison guards; (3) audiotapes of portions obti&lephone conversations between Porter and an
unidentified female recorded during Porteriscarceration; and (4testimony of Officer
Reaves’s wife and sister. The evidence regardingvibxy was a small part of the evidence
presented to the jury by the prosecution in favbradinding of dangerousness. Specifically,
while it is true that Downey was the only witne$sat was physically attacked by Porter, the
evidence of his injuries went to Porter’s hist@ya violent inmate and was, thus, cumulative to
the rest of Porter’s history of violence while imgoned. As such, there was not a “reasonable
probability” that, had the evidence been disclogedthe defense and Downey’s testimony

impeached, a juror would have decided differeitly.

4 The Warden avers th&8rady does not apply to the extent that Porter assectsnainuing right to
exculpatory evidence post-cuiation. It is true that “[a] criminatiefendant proved guilty after a fair
trial does not have the sambdirty interests as a free mamist. Attorney’s Office for Third Judicial
Dist. v. Osborneg557 U.S. 52, 68 (2009). Under tigsborneframework, “[o]lnce a defendant has
been afforded a fair trial and convicted of tHfeense for which he was charged, the presumption of
innocence disappeardderrera v. Collins,506 U.S. 390, 399 (1993). However, it is also diyuaue
that Brady applies to “evidence favorable to an accusedlt tls material to guilt or to punishment.”
Cone v. Bell 556 U.S. 449, 451 (2009). Downey was ugmdmarily during the penalty phase of
Porter’s conviction. Porter represents thatwbey was the only witrss who claimed to have
suffered serious injury as a result of Porter'sa@oct and that the prosecutors used him to impeach
Porter’s character. Because Porter challengespitosecution’s use of Daey during the penalty
phase of his triaBrady applies.
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To whatever extent Porter seeks to state a claimeuMNapue v. Illinois 360 U.S. 264
(1959), he has neither identified any testimongtthe can allege islfse or impliedly false.

XIII. Claim Thirteen: Ineffective AssistanceClaim Regarding Testifying In the
Sentencing Phase

Porter first argues that the state habeas courvemted his habeas counsel from
representing him effectively and presenting thisritoeious claim by establishing a page
limitation of sixty pages, thereby providing causeexcuse the default of thclaim. Pursuant to
Cronic, aper seSixth Amendment violation may arise where “assista provided by defense
counsel is fatally compromised” tthe point where a petitioner has been deprivedssistance
of counsel despite actually having counddéhited States v. Smitt640 F.3d 580, 589 (4th Cir.
2011). This constructive denial of counsel arigesituations where thebility of a defendant’s
counsel to present an adequate defehas been effectively destroy&ee idat 590 (discussing
cases where courts have determined thatrdat and his counsel's communication had so
deteriorated as to prevent the mounting ofaatequate defense). The Fourth Circuit expressly
“‘cautioned against broaden[ing] the per-se pregedéxception tdtrickland’ warning that it
would ‘add an extra layer of litigiousness to iregffive assistance law.fd. (quotingGlover v.
Miro, 262 F.3d 268, 277 (4th Cir. 2001)). Porteredmot direct the Court to any case in which
page limitations of the sort complained of byrhimplicated concerns of the type delineated in
Cronic. Porter’s argument regarding page limitais is not enough to satisfy the “cause”
requirement oMartinez v. Ryanl32 S. Ct. at 1315.

For the sake of argument, the Court will assesstd®8rMartinez claim in earnest.
Regarding the performarcprong of Porter’sStrickland claim, Porter argues that his trial
counsel did not advise him of his right to tegtifuring the sentencing phase of his trial. The
Warden contends that Porter’s trial coundi&l advise him of this right and that they made a
conscious decision to have Porter testify and sih@svremorse at the guilt phase of the trial.

(Fed App. 443, 1 17, and 447, § 11). As the Warpants out, Porter’s affidavit in support of his
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position contains inaccuracies. Rir®orter argues in his affidavit, that “[n]Jo oneee told me
that the right not to testify veaaccompanied by a right to tégt’ (SH App. 8238). However,
immediately prior to Porter’s testifying in thguilt phase the trial judge asked if trial counsel
were ready “to talk with Mr. Porter about his rigiotor not testify.” (d. at2924).

Generally, an evidentiary heagris required unless it is clear from the pleadinfges,
and records that a movantn®t entitled to reliefSee United States v. Witherspo@31 F.3d
923, 925-26 (4th Cir. 2000Raines v. United Stated423 F.2d 526, 529 (4th Cir. 1970). When a
movant presents a colorable Sixth Amendment claihnowdsng disputed facts involving
inconsistenciebeyond the recorda hearing is mandate8ee United States v. Magj®i73 F.2d
261, 264 (4th Cir. 1992Raines 423 F.2d at 530 (“There will remain . . . a caiggof petitions,
usually involving credibility, thatill require an evidentiary hearg in open court.”). The record
reflects that Porter’s trial counsel explicitly std

We advised Porter of his right to tegtifh both the guilt/innocence and penalty

phases of his trial. We also discussed the neexpoess remorse to the jury. As a

matter of trial tactics, we chose not wait for the penalty phase to do so, but

elected to have Porter express his remorse in thk/imnocence phase of the

trial.

(Fed. App. 443, 1 17). Such weminations a credibility assessment between Roated his
counselRaines 423 F.2d at 530 (“When the issue is one of cridithbresolution on the basis of
affidavits can rarely be conclusive, but that id b say they may not be helpful.”). However, as
seen below, a hearing is not necessary becauseerPoannot meet the prejudice prong of
Strickland

At first instance, it must be noted that there asng question as to whether Porter has
failed to meet his burden to argue that he waguaticed by his inabilityo testify at sentencing.
Porter merely argues that, had he been able tifytebe would have presented the jury with

testimony consistent with his sworn affidavitdaexpressed his remorse over Reaves’s death.

(Am. Pet. 78); (SH App. 8238-75). In any event, feorcannot establish prejudice.
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Porter’s testimony consisted of nearly fogppges of mitigation evidence in which he
touches upon his early life, experiences in schodiminal past, and his time in prison. Without
going into too much detail, Porter described hipbringing in poverty, living in dangerous
neighborhoods. Porter detailed how he was gdically beaten by his mother’s boyfriends,
including George Avant and Wilm Wilson. Porter reported how he watched his neotlheing
physically beaten by her various boyfriends. thetailed how he was beaten by his mother and
Cora Gaston. He reported being neglected by Corstddaand sent back and forth between
caregivers due to lack of interest. Porter dethitsexperiences in school and juvenile detention.
Porter detailed his drug dealing experienceaasadolescent. He reports that a police officer
punched him in his face while he attempted eefthe scene of a crime. He asserts that he ran
into his mother’s, and not a stranger’s, house ngirihe arrest at black stone court. Porter
attempts to mitigate his history of violence ingom by asserting that Heught Downey because
of homosexual advances. Porter also details he was tortured, harassed, beaten, denigrated,
and called racial and anti-Muslim slurs by pmsstaff at Wallens Ridge State Prison. Porter
attempts to mitigate his attack of a prisoragd at Wallens Ridge State Prison. Porter contends
that he was placed in long periods of segregatib Red Onion State Prison. He also states that
he was called racial slurs at thatison. Porter reports that the guards threaterébners with
rubber “stinger rounds.'14. at 8269). Finally, Porter reportsdhhe was beaten and threatened
while being housed at the Norfolkt€iJail while he awaited his tridl.Porter also states that he
was beaten in the bullpen ofdhrial court prior to trial.

Even in light of Porter’s affidavit, he cannot sdyithe prejudice prong dbtrickland
Porter was able to express his remorse in the gihilise of the trial and his trial counsel was
able to advise the jury of this testimony dugithe sentencing phase of the trial. (SH App.
4204). Any further testimony wodlhave been cumulative to an extent. Further, ttos@cutors

undoubtedly would have elicited evidence probab¥énis remorselessness including powerful

15 Although the Court does not refer to every detdilPorter’s affidavit, the Court considered the
entirety of the affidavit.
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audiotapes of portions of two telephone cersations between Porter and an unidentified
female recorded during Porterincarceration, which include®orter bragging that he was a
“good shot.”

At least some of the testimony in Porter’s affidawiould not be admissibl. Other
portions of his affidavit would have contratéd his statements that his mother did a
“wonderful job” raising him. (Fed. App. 453titing Commonwealth’s exgéreport). Moreover,
Porter’s testimony would have contradicted his mesth testimony that Porter never suffered
any physical abuse. As stated in other sectidP@rter ignores the negative implications of
subjecting himself to cross-examination on thanst. In weighing the positive and mitigating
aspects of Porter’s testimony, it is incumbamon the Court to also weigh the negative and
aggravating facts that would have been presenteéddqurors. Porter would have had to explain
the bad acts that led him to state that hes®d too much of a challenge to the women who
raised him,” and that he *“intentionally violatedethrules of the household” as part of his
“philosophy of reciprocal retribution.”ld. at 451). Porter likely would have given extended
testimony about his extensive criminal history arigl violent conduct in both juvenile detention
facilities and in prison. Specifically, Porter wauhave been asked about his consistent history of
violent conduct against both fellow prisonersdanorrections officers. Such evidence is “a
double-edged sword that might as easily haeedemned [the petitioner] to death as excused
his actions.”See Moody 408 F.3d at 151. While, Porterproposed testimony would have
provided more context and perhapsde him slightly less morally culpable, it is Wkely that it
would have created a reasonable probability thaeast one juror would have concluded that
the mitigating evidence outweighed the aggravatiagdence on the issue of future

dangerousness.

16 As stated in the previous claims, at least samhéhe evidence proffered by Porter would not be
admissible at trial because it is in derogatiorvaffious rules of criminal procedure or would not be
remotely relevant to future dangerousness. Furtlseme of the information Porter cites to is
repetitive and cumulative of informian actually presented to the jury.

65



Assuming he can assertartinezclaim, Porter cannot establish prejudice relatetis
trial counsels’ actions and, thus, his state habsmamsels’ actions were not constitutionally
deficient undeMartinez

XIV. Claim Fourteen: Ineffective Assistance Claim Regarthg Risk Assessment
Proffer

In a motion for the pretrial appointment of Dr. GQungham to provide risk assessment
testimony, Porter’s trial counsel indicated that Cunningham would testify as to a statistical
projection of how prison restrictions could cooltan inmate in a prin setting. The motion
included, among other attachments, a declamafiom Dr. Cunningham that was submitted in
another caseGray v. Commonwealtg45 S.E.2d 448, 452 (Va. 2007). The trial courhiee
the motion, and the Supreme Court of Virginia h#idt Porter had failed to establish that the

"

proposed assessment would be an “individualized™particularized” analysis of his history,
prior criminal history, or the circumstances of ttregme.Porter |, 661 S.E.2d at 440-441. The
Virginia Supreme Court specifidly noted that Porter did not explicitly state th&r.
Cunningham would perform the same typkrisk assessment as he did Gray. Id. at 441.
Porter now argues that his trial counsel’s failtoémake a simple, self-evident proffer fell well
below the minimum norms expected of an attorneyarngtrickland” (Am. Pet. 80). Porter
argues that this failure prejudiced him because@mningham was necessary as a key piece of
mitigating evidence regarding his criminal history.
A. Performance Prong ofStrickland

Porter cannot satisfy the prejudice prongefickland Even assuming that Porter’s trial
counsel had argued that Dr. Cunningham wouldvge testimony similar to the testimony he
provided inGray, the Supreme Court of Virginia indicated that tmeoffer Dr. Cunningham

prepared foiGray was itself not sufficientlyndividualized to be admissible under its precedent

See Porter |661 S.E.2d at 441 n.15. The Virginia Supreme Cstated that:
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the tenor of theGray Declaration raises the sanmsues already discussed with

regard to our precedent iBurns and Bell. Even though Dr. Cunningham has

adopted the use of key words like “ivlualized assessment,” the analysis

appears to be of the same genre of tjeated proffers of how security measures

in a future incarceration nyaaffect a defendant’s ability to commit more viote

acts. . . . Our precedent is clear that such ewdeis not relevant either in

rebuttal or mitigation as to the future dangerowsfactor.
Id. In Morva v. Commonwealtta defendant moved for an expert using a profégysimilar to
that in Gray. 683 S.E.2d at 566. There, the defendattempted to utilize Dr. Cunningham to
provide risk assessment testimony regagdira statistical analysis of individualized
characteristics that reportedly had been shawnreduce the likelihood of future violent
behavior in prison, including ghdefendant’s prior behavior wkilincarcerated, age, level of
educational attainment, and appraisals of his sgcuequirements during prior incarceration.
Id. The proffer inMorva is virtually identical to the proffer iGray. See Porter |661 S.E.2d at
441 n.15 (“For example, he states in tBeay Declaration that {b]ecause risk is always a
function of context or preventative interventioniacreased security measures can act to
significantly reduce the likelihood of Mr. Gray esgjng in serious vi@nce in prison.”); (SH
App. 4729) (“This individualizedassessment of Mr. Gray will be based on his phehavior
while in [prison], appraisals of his security recgments during prior incarceration, his age, his
level of educational attainment, and other featuand characteristics regarding him.”). Porter
could not have been prejudiced by his trial coussattions because, even if his counsel had
argued that Dr. Cunningham would provide thstimony described in his declaration pursuant

to Gray, the trial court would have been withits rights to reject such testimoAyThere is not

a reasonable certainty that, but for Porter’s tcialnsels’ failure to object at trial, Porter would

17 Porter’s argument that his trial counsel shouéde attempted to use Dr. Cunningham in the exact
way that he was used Bray additionally ignores the fact that the defendamGray and Porter
were not similarly situated. The defendant Gray did not have any record of violence while
incarcerated and Dr. Cunningham was able toapalate the future dangerousness of Mr. Gray
based on this trend of nonviolencaray, 645 S.E.2d at 455. Porter, on the other handahadmber
of violent altercations in both juvenile detér and while incarcerated in multiple jails.

It must be noted that Porteeceived, among others, a mental health expert ABpl. 186)
and a neuropsychological experg.(at 254), that comported with the constitutionaluggments as
described irAke 470 U.S. at 83.
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have received a favorable post-conviction rulingm the Supreme Court of Virginia providing
him with relief. Thus, Porter cannot meet the pemfance prong obtrickland
B. Prejudice Prong ofStrickland

As stated previously, there is a “strong presummtibat counsel's conduct falls within
the wide range of reasonablegfessional assistance,” and ‘“[jJudicial scrutiny odunsel’s
performance must be highly deferentiaktrickland 466 U.S. at 689. Porter has not met his
burden to overcome this deference. Porteas not expressly proffered exactly what Dr.
Cunningham, or another expert like him, woutestify to if Porter’s counsel not been
purportedly deficient. Porter has essentially ajtleat Porter’s trial counsel failed “to make a
simple, self-evident proffer,” imping that Porter’s counsel should have done what\hginia
Supreme Court said that he did not. To the extbat Porter argues that his trial counsel should
have stated that Dr. Cunningham would providstimony similar to the testimony he provided
in Gray, he cannot meet the performance pron§wfckland

In the motion for a risk assessment expert, Bisttrial counsel argued, in part, that Dr.
Cunningham should have been allowed to tesaifyto a statistical projection of how prison
restrictions could control Porter in a likelyipon setting by utilizig two arguments. First,
Porter’s trial counsel argued that his motion diot run afoul of Virginia precedent prohibiting
testimony on the general nature pfison life or prison society.SeeSH App. 4716). Second,
Porter argued that the Supreme Court of Virginiasimtierpreted federal constitutional law
when it held that the structure of an inmate’s lifemaximum security prison was irrelevant to
rebut evidence of future dangerousnesd.)((citing Burns v. Commonwealitb41 S.E.2d 872,
893 (Va. 2001)). Neither of #se arguments indicatethat Porter’s trial counsel somehow
misunderstood the applicable standard as Porter implies. To the contrary, the risk
assessment expert motion indicates that Porteisd tounsel appears to have been acutely
aware of the applicable precedeAdditionally, while Porter argues that his trialumosel failed

to make a “simple” and “self-evident” profféhat Dr. Cunningham wodl testify to evidence
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regarding his personal background and historyisheot entirely correct. The Supreme Court of
Virginia noted and dismissed as overly vague Bidsttrial counsel’s related argument that Dr.
Cunningham would:

be able to opine in a scientific mattersea on an individualized assessment of

Mr. Porter, which includes prior behaviamhile he was incarcerated in the past,

to include the 76 unadjudicated bad acts that tbom@onwealth has noticed,;

appraisals of past securitgquirements while he wascarcerated; and his age;

his level of education and comparativeviesv of the statistical data regarding

similarly-situated inmates.

Porter |, 661 S.E.2d at 441-42. The record, thus, réflébat Porter’s trial counsel at least made
a basic argument that Dr. Cunningham’s testimonywbhdobe individualized, an argument
similar to one used and rejected in a subsequesd.8zeMorva,683 S.E.2d at 563.

The true question is whether Porter’s trial counssidered constitutionally deficient
representation by effectively attempting to chatjerthe Virginia standard precluding evidence
related to prison security and violence. Porterusggthat his trial cousel should have simply
attempted to use Dr. Cunningham for the sammetgf testimony that the Supreme Court of
Virginia allowed inGray. It is true that Dr. Cunningam’s testimony was allowed iGray. 645
S.E.2d at 455. However, Bray, Dr. Cunningham provided andividualized assessment based
on a defendant’s prior behavior W in prison, appraisals of fisecurity requirements during
incarceration, his age, level of education,daather features interpted in light of group
statistical data regarding similarly situated inm&t(SH App4729). As the Supreme Court of
Virginia noted inPorter I, Dr. Cunningham’s declaration @ray was, at least, in part the same
type of proffer regarding how security meass could affect future dangerousneSse Porter |
661 S.E.2d at 441 n.15. Porkertrial counsel did not render constitutionally fideent
representation by attempting to introduce a simpaoffer when the Virginia Supreme Court
had not wholly rejected Dr. Cunningham’s profferGnay.

Moreover, Porter argues in Claim Eleveraththe trial court andhe Virginia Supreme

Court erred when they refused to allow him use Dr. Cunningham to testify using group
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statistical information. (Am. Pet. 68-72). Inshamended petition Porter presents a variety of
arguments, virtually identical to those of hisalrcounsel in his motiorior a risk assessment
expert. GeeSH App. 4712-19). It is unclear to th@urt how virtually identical arguments could
be considered both persuasive in one context@mdtitutionally deficient in another. It cannot
be true that attorneys who make sophisticated turtoonal arguments in an effort to challenge
existing standards in a particular state renderstibmtionally deficient representation when at
least a colorable argument exists for challengimchsprecedentCf. United States v. Bourgeois
537 F. Appx 604, 657 (5th Cir. 2013) (Dr. Cunniregh successfully retained, but not used, as an
expert);United States v. Carocd61 F. Supp. 2d 478, 481 (W.D. Va. 2008&jHfd, 597 F.3d 608
(4th Cir. 2010) (same).

In sum, Porter cannot satisfy the requirementStofcklandand, thus, cannot show that

his habeas counsel was deficient pursuanil éotinez

XV. Claim Fifteen: Ineffective Assistance Claim Regardig Failure to Object
During Closing Argument

The Supreme Court of Virginia held that:

Porter contends that the circuit court erred durihg penalty phase of
the trial when it made “prejudicial” comments anthtémperate” curative
instructions. Specifically, Porter argudke circuit court “erred by making
prejudicial comments concerning the definition abciety’ during defense
counsels closing argument; by statingepurdicial, intempeate, and one-sided
‘curative’ mid-argument instructionson this point; and by denying the
defendant’s motion for a mistrial following thisdident.”

The record shows that the circuit court interruptedrter’s counsel
during closing argument in order tmstruct the jury that society meant
“l[e]verybody, anywhere, anyplace, aigie” in response to comments from
counsel that “society” meant prison society. WheortBr's counsel again made
similar remarks, a discussion at the bench occunuddch led the court to
comment to the jury that “society” was a “definitial word” that was not
“‘complex” and “pretty simple” to understand. At npoint during either
interruption did Porter’s counsel object to the & comments. At the
conclusion of his closing arguments, Raré counsel moved for a mistrial based
on the court’s comments, which motion the court iddn The next day, Porter
filed a written mistrial motionwhich the court also denied.

Porter contends that the court’s comments violdtsdSixth Amendment
right to have counsel present a summation of théesce to the jury and denied
him a fair opportunity to rebut the Commoaaith’s allegation that he would be a
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continuing threat to society. Portemaintains that the court's comments

prejudiced him as the jury could have interpretb@ tomments as a form of

rebuttal from the court in which & court appeared to agree with the

Commonwealth’s contention that Portgas a continuing threat to society.

We do not consider the merits of Porter’s contemsidecause the record

shows that he failed to timely object émy of the circuit court’s comments. Rule

5:25.See also Reid v. Baumgardne@il? Va. 769, 774, 232 S.E.2d 778, 781 (1977)

(citing Russo v. CommonwealtB07 Va. 251, 256-57, 148 S.E.2d 820, 824-25

(1966)) (finding that an objection mube made at the time words are spoken

and the objection is waived if not timely made).

Porter I, 661 S.E.2d at 442.

Porter brings aMartinezclaim, averring that his state beas counsel was ineffective for
failing to argue that he was prejudiced by hisltcounsels’ failure to immediately object to the
trial court’s curative instrations. As stated abovesee supraClaim XIV, Porter’s arguments
regarding page limitations are insufficieto show “cause” exists to asserMartinezclaim. In
any event, the Court will address Porter’s claimitsrmerits for the sake of argument.

Porter argues that he was prejudiced by his tmalnsels’ failure to immediately object
to the trial court’s curative instructions redang the proper definition of “society” under
Virginia Code 8 19.2-264.4 because the Supremwr Cof Virginia refused to consider the merits
of Porter’s contentionsPorter |, 661 S.E.2d at 442. Porter’s trial counsel did,rfot whatever
reason, object to the jury instrtions after some extended dissimn of the merits of the trial
judge’s position. (SH App. 41672]. The Court does not have an affidavit containfayter’s
trial counsels’ logic regarding these actions. Heave in Porter’s motion for a mistrial, his trial
counsel did note that Porter was not attemptingetolefine society at the time. (SH App. 564).
Porter’s trial counsel instead moved for a mistrdale to the perceived prejudicial effect of
multiple instructions to the jury that wereadse to Porter and purportedly did not allow him
to adequately respond to the prosecutor’s evideegarding the probability that Porter was a
continuing threat.lfl. at 564-65). The Motion for Mistrial serves as eite that Porter’s trial

counsel made a conscious decision not to oltjedhe trial court’s jury instructions regarding

society because he was not attempting to redefociety. As stated previously, counsels
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strategic decisions are accorded considerable deé= and there is a strong presumption that
they fell within the wide range of objectively reamble assistance. Porter’s trial counsels’
actions were reasonable in light of the fact ttheg instructions related to “prison society” were

not objectionablés

In his amended petition, Porter reasons thatthial counsel's attempt to ask the jury to
“focus” on “prison society” was somehow correctnfAPet. 83) (“[P]risorsociety is obviously a
segment of our society at large and it is comemsical to think about that portion of society
closest to someone, such as neighborsfamily members, when assessing a person’s
dangerousness to others.”). To the contraryPorter’s trial counsels’ Motion for Mistrial, he
argued that the mere implication that Porbexd made a “prison society” based argument was
improper. (SH App. 565). In any event, it appedrattthe trial judge did not make any curative
instructions that were objectionablgee, e.g.Pannell v. CommonwealifCIV A No. 706-CV-
00600, 2007 WL 1047063, at *2 (W.D. Va. Apr. 3, ZQ{concluding that a petitioner provided
no valid basis upon which his counsel couldvéabjected to a judges jury instructiohe
Court finds that there is no reasonable certathit the jury’s ultimate finding on the issue of
dangerousness would not have resulted if Porteicd counsel had objeet to the trial judge’s
jury instructions on the definition of “society.”

Porter contends that the trial court’s instrioats were prejudicial regarding his counsel’s
request that juror’s “step into Porter’s shoesH(8pp. 4174), or his counsel’s statement that it
was ‘“ironic” that the prosecutors were asking theyjto sentence Porter to deatid.(at 4163).
Porter cannot meet the performance prondgtrfickland because such instructions were not

objectionable because they were not contested ascurate statements of the law by either

18 The trial court sustained the Commonwealth’s otigats to Porter’s misstatement of the “society”
at issue under § 19.2-264.4 because “society” maagiety in general and is not limited to prison
society. See Porter | 661 S.E.2d at 437-3%;0vitt v. Commonwealth537 S.E.2d 866, 879 (Va.
2000),cert. denied 534 U.S. 815 (2001) (because “[t]he sitt@t does not limit this consideration to
‘prison society’when a defendant is ineligible foarole, and we decline Lovitt’s effective requdsat
we rewrite the statute to restrigts scope.”). The trial court’s instructions eaalere aimed at
assuring that the applicable standard was cleénéqury.
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party. It must be noted that Rer made similar arguments inshMotion for Mistrial that was
denied by the trial courf. There is not a reasonable certainty that, buPforter’s trial counsels’
failure to object at trial, Porter would have ramz a favorable post-conviction ruling from the
Supreme Court of Virginia providing him with reliethus, Porter cannot meet the prejudice
prong ofStrickland

In sum, Porter cannot satisBtricklandor Martinezand this claim will be dismissed.

XVI. Claim Sixteen: Ineffective Assistance Claim Regardig Valorie Arrington

Porter bases higlartinezclaim on a theory that his habeas counsel shoaltktbrought
an ineffective assistance of counsel claim regagdirs trial counsels’failure to interview Valorie
Arrington at the guilt phase of thtrial. Valorie Arrington statethat the prosecutors agreed to
help get her boyfriend released from jail, andttbhey then discussed her testimony. Arrington
claims that her boyfriend was lemsed shortly thereafter, and she subsequentlyfiegs at
Porter’s trial. Porter argues that evidence ofjaid pro quoagreement between Valorie
Arrington and the Commonwealth would have impeached by showing a bias or interest in
testifying for the prosecution. Porter furtheraintains that this evidence would also have
impeached the other four women who testifiedout the events in Arrington’s apartment,
particularly April Phillips who also denied knovdge of the shooting at first. Porter claims that
the allegedquid pro quois highly relevant to Claim Five, in which he aeguthat trial counsel
failed to sufficiently rebut Latoria Arringtos’testimony, because the jury may have found
Latoria less credible if they knew of her mothearilsid pro quo

As stated abovesee supraClaim XIV, Porter’s arguments regarding page liations are

insufficient to show “cause” exists to assertMartinez claim. In any event, the Court will

19 To the extent that Porter challenges the jurstinction(s), it is unclear whether this Court leas
proper role in assessing the validity of the tmalrt’s jury instructions. “Astate court’s ruling on
matters of state law which do not implicate fedexaistitutional protectionssuch as the trial court’s
determination of what evidence to admit, dot present claims cognizable under § 22%4d0ore v.
Johnson No. 7:08CV00526, 2009 WL 2474101, #0 (W.D. Va. Aug. 12, 2009) (citingstelle v.
McGuire, 502 U.S. 62, 72 (1991)). Afederal habeas couaymrant relief only upon finding that the
alleged court error under state lawy“liself so infected the entire trial that the rk#Bswg conviction
violates due processEstelle 502 U.S. at 72 (quotinQupp v. Naughtem14 U.S. 141, 147 (1973)).
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address Porter’s claim on its mits for the sake of argument.

The Court finds that no prejudice took place aaltrEven if Porter’s contentions about a
quid pro quoarrangement between the prosecution and Valoriengton were true, at least
three other witnesses that were not in the apant with Latoria Arrington—Melvin Spruill,
Selethia Anderson, and Simom@mleman—saw Porter approach, have a brief encouwitr,
shoot, and kill Officer Reaves. Moreover, the prdgeon would have been able to utilize the
remaining unimpeached witnesses in Valorigridgton’s apartment prior to the murder to
establish that Porter knew that Officer Reawss on duty prior the nrder. Valorie Arrington
does not directly implicate the other witnessestire apartment in her new testimony.
Additionally, other witnesses saw him flee the szesf the crime, there is no reasonable
probability that the tainting of Valorie Arringtositestimony, or even the testimony of the other
people in the apartment, would have changed theauné of the guilt phase of the trial in the
face of so many other twiesses and other eviden&ee United States v. Robinsadyo. 2:07-
CR-00014, 2012 WL 2526985, at *7 (W.D. Va. June 29,12) (finding that there was no
prejudice unde6tricklandbecause there was no reasonable probability thaisaing witness’s
testimony would have changed the outcome of thial in the face of surveillance camera
footage, verified by multiple officers’ eye witnessstimony).

As such, the Court need not address whetRerter's habeas counsels actions were
reasonable under the performance prongStfickland?® 466 U.S. at 697 (holding that a
determination need not be made concerning tlieragy's performance if it is clear that no

prejudice would have resulted had the attorney lobafitient).

XVII. Claim SeventeenBrady Claim Regarding Valorie Arrington

Based on a new affidavit from Valorierddngton dated January 29, 2013, Porter

contends that Valorie Arrington entered intgaid pro quowith the prosecution to testify after

20 Porter does not appear to argue that Valoridangton’s testimony should have been used in the
sentencing phase of Porter’s trial.
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initially denying any knowledge of Porter. (Fefipp. 590-591). The Warden argues that there
was no such inducement. The Warden argues thatptbeecutor’s sworn statement refutes
Valorie Arrington’s accusation on multiple grods. (Resp't’s Mem. Supp. Mot. to Dismiss EX. 5,
at 1 5). Even assuming that the newly uncodefacts about Valorie Arrington’s testimony are
true, there is no indication that this evidence wffsmatively concealed by the prosecution or
that Porter’s counsel could not have discagerthis information by interviewing Valorie
Arrington pursuant to a “diligent investigationSee Zant499 U.S. at 498. Additionally, the
Court finds that, even if Porter's contentions abawuid pro quoarrangement between the
prosecution and Valorie Arrington were true, aststlain the preceding claim, no prejudice is
present because several other withessesPsarter shoot and kill Officer Reaves.

XVIII. Cumulative Error and Prejudice

Porter argues thatthe evidence, viewed cumulatively, establishes asomable
probability that at least one juror would have comied that the mitigating evidence outweighed
the aggravating evidence had Porter’s sentegtiearing comported with fundamental notions
of fairness. In support Porter argues that:

Claim XIV establishes thagveryaspect of Porter’'s sentencing was infused with

constitutional deficiency. Trial counsel failed iovestigate the prosecution’s

aggravating evidence (Claim IX) and the prosecutitself withheld material
impeachment evidence of a penalty-phase witnesairfCIXIl); trial counsel

failed abysmally in invest&ting and developing mitigation evidence relating t

his past (Claim VIII: childhood and Ciai X: correctional experiences) even as

Porter was denied crucial mitigation egidce from a risk assessment expert on

his future dangerousness (Claims Xl and XIV), anattBr was denied his own

right to testify in mitigation (Claim Xl); and then, after the presentation of

evidence, Porter was even denied the ability to enadégitimate, relevant

arguments to the jury in an effor save his life (Claim XV).

(Petr’s Reply 43). Typically, courts find that ¢he is no cumulative prejudice where no
prejudice has taken place in separate claims: {[imjg rejected each of petitioner’s individual

claims, there is no support for the propositiorattlsuch actions when considered collectively
have deprived petitioner of his constitutiomaght to effective assistance of counsdlliott, 652

S.E.2d at 481 (quotinbenz v. Warden593 S.E.2d at 305kee also Mueller v. Angelon#81
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F.3d 557, 586 n.22 (4th Cir. 1999 any event, the Court finds that even assumireg Porter’s
counsels’ actions were unreasonable pursuaniClaims X and XV, whatever cumulative
prejudice that exists in this matter does not anmtdora successfudtricklandor Martinezclaim
or invalidate the trial.
XIX. Certificate of Appealability

An appeal may not be taken from the finatler in a § 2254 proceeding unless a judge
issues a Certificate of Appealidity. 28 U.S.C. § 2253(c)(1)(A)seeRule 11(a) of the Rules
Governing 8 2254 Proceedings. Ar@&cate of Appealability shouldssue only if the petitioner
has made a substantial showing of the denial adrastitutional right. 28 U.S.C. § 2253(c)(2).
Specifically, the petitioner musthow that “jurists of reason would find it debatalhether the
petition states a valid claim dhe denial of a constitutionalght and that jurists of reason
would find it debatable whether the distradurt was correct in its procedural rulingfack v.
McDaniel 529 U.S. 473, 484 (20003ge Rose v. Le@52 F.3d 676, 683 (4t@ir. 2001). “While
the existence of the death penalty is not iseit grounds for the grant of a certificate of
appealability, in such a serious context anybibas to whether one should issue must be
resolved in the petitioner’s favorllongworth v. Ozmint302 F. Supp. 2d 535, 571 (D.S.C. 2003)
(citing Clark v. Johnson202 F.3d 760, 764 (5th Cir. P@)). As such, the Court GRANTS a
certificate of appealability garding all claims because Porter has colorableummnts
regarding each claim.

XX. Porter's Second Motion forLeave to Conduct Discovery

On April 22, 2014, Porter med for leave to investigate: (1) undisclosed epetibry
statements by government witnesses; (2) posgiulice misconduct related to Claim Sixteen;
and (3) the prosecutor’s alleged violation @6 constitutional obligations under Claim
Seventeen. This Motion will be DENIED AS MOOT.
/1

/1
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XXI. Conclusion
For the reasons above, the Court will GRANT the Motto Dismiss and DENY AS
MOOT Porter’s Second Motion for Leave to Conducsd@ivery
Let the Clerk send a copy of this Memoramd Opinion to all counsel of record. An

appropriate Order shall issue.

James R. Spencer
Senior U. S. District Judge

ENTERED this___ 21st day of August 2014.
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