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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

NANCY A. HARRISON,

Harrison,
V.
WELLS FARGO BANK, N.A. Civil Action No. 3:13—CV-279
and

WELLS FARGO AND COMPANY
DISABILITY PLAN,

Defendants.

MEMORANDUM OPINION

THIS MATTER is before the Court on a Motion for Sumary Judgment (“Motion”) (ECF
No. 12) submitted by Defendants Wells FaBpnk, N.A. and Wells Fargo and Company Short-
Term Disability Plan (collectively, “Wells Faog). Plaintiff Nancy A. Harrison (“Harrison”) filed
a two-count Complaint against Wells Fargo allegihgt their denial oshort-term disability
(“STD") benefits violated the provisions of éghEmployee Retirement Income Security Act of
1974, 29 U.S.C. 88 100&f seq.("ERISA"). The Motion was ful briefed and a hearing was held
on October 31, 2013. For the reasonseddielow, the Court GRANTS the Motion.

l. BACKGROUND

The material facts in this case are disputed and are taken from the parties’

memoranda and the admstrative record.As such, summary judgmeid appropriate if Wells

Fargo is entitled to judgment as a matter of IS&eFed. R. Civ. P. 56(a).

! Although the parties dispute several issues, those igsuast concern material facts that would render summary
judgment inappropriat&eeFed. R. Civ. P. 56(a). First, the parties dispute whether the Wells Fargo and Company
Short-Term Disability Plan requires an employee to be unable to perform all, or merely some, essential job duties in
order to be eligible for STD payments. This dispute does not concern a material fact, however Videltasego
concluded that Harrison failed to show she was unable to perform any essential function asel dmuaact
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A. THE PARTIES AND THEPLAN

Harrison was hired by Defendant Wells FargoA., as an Online Customer Service
Representative in October of 2008. In herspion, Harrison was responsible for assisting
customers with online financial products and sexsijcas well as processing online transactions.
The Job Description Form for Hasdn’s position describes thré&erimary job function[s] . . .
intrinsic to the position™ (1) answering and resgling to customer service calls using phone
and computer; (2) assisting with tasks such as anis\g customer emails in between calls; and
(3) cross-selling other Wells Fgo products. (Admin. R. WF-100L77). Harrison’s position was
sedentary and primarily involved sitting, using aykoard and mouse, and handling irate
customers in a calm and professional mannewealbas occasional walkip bending or twisting
at the neck, pushing, pulling, dnhandwriting. Harrison was regqed to work shifts of ten
hours, four days per week, in a fast paced emviment subject to a specific schedule for lunches
and breaks.

Through her employment, Harrison participdtin the Wells Fargo and Company Short-
Term Disability Plan (“Plan”)which qualifies as an employeeelfare benefit plan within the
meaning of ERISA. Wells Fargo and Company is thenP$ponsor and the Plan Administrator.
Wells Fargo Bank, N.A., appears to be the Plan f@gesUnder the Plan, Wells Fargo and
Company retains full discretionary authoritygddminister and interpret the Plan’s terms.

The Plan’s terms appear in a Benefits BookjoRhncludes several provisions relevant to
the Motion. First, introductory language to “Gitar 9: Short-Term Disability Plan” is given
under the heading, “The Basics,” and includes tileWing statement:

The Short-Term Disability (STD) Plan pvides you with salary replacement if

you have a medically certified healtondition and are unable to perforsome

or all of your job dutiedor more than seven consecutive calendar days“@mB

waiting period”). (Please review the deiion of “Medically certified health
condition” on page 9-6.)

interpretation is generally a question of law, appropriately decided by the Court on a motion for summary judgment.
Scarborough v. Ridgway26 F.2d 132 (4th Cir. 1984). Second, the parties dispute whether Wells Fargo, N.A. is an
appropriate defendant. This dispute similarly does not coreceraterial fact becaugsegardless of the appropriate
defendant, denial of Harrison’s claim for benefits was not an abuse of discretion under the Plan.
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(Admin. R. WF-1000451 (emphasadded)). The referenced pages defined a medicatlyfied
health condition as

a disabling illness or injury that:

e Is documented by clinicavidence as provided and certified by an approved

care provider. Clinical evidence marclude medical records, medical test
results, physical therapy notes, mentagalth records, and prescription
records.

e Prevents you from performinthe essential functions of your own jas

regularly scheduled for longéhan the STD waiting period.
(Admin. R. WF-1000454 (emphasis added)). Adahitally, the Plan elsewhere states that “[t]o
gualify for STD benefits, you must . . . [h]avensedically certified health condition that lasts
longer than the STD waiting period and prevents frmun performingthe essential duties of
your job.” (Admin. R. WF-1000%4 (emphasis added)).

Pursuant to the Plan, Harrigze eligibility for STD benefitsaffected hereligibility for
other benefits. Specifically, the Plan providesttHong term disability benefits may only be
applied for after 26 weeks of STD benefits hdeen exhausted. The Plan also provides that
additional STD benefits may be available if amneondition develops while a Plan participant is
on an approved medical leave.

Defendant Wells Fargo & Company, as thaPAdministrator, has designated Liberty
Life Assurance Company of Boston (“Liberty”) &lse claims administratofor the Plan. In its
role as claims administrator, Liberty is chargedhainitial and continuing approval or denial of
STD benefits. Once a STD is denied, Liberty hkasdhe first appeal and the second appeal is
made to the Wells Fargo Short Term Didapi Appeal Committee (“Committee”), which
appears to operate as an entity with Wdllargo and Company. The Plan indicates that

administrative remedies are exhausted aftar unsuccessful appeal to the Committee,

procedurally authorizing suit pursnfito section 502(a) of ERISA.



B. HARRISON'SMEDICAL TREATMENT

Harrison’s medical problems first arose dfay 11, 2011, when she sought emergency
care for chest pains. She was admitted to a hodspwiarnight where treating physicians
discovered a mass in Harrison’s chest cavitharrison followed up with her primary care
physician, Dr. Mark Petrizzi, the following day, aftrther testing revealed that the mass was
an enlarged thyroid existing in Harrison’s neck axtlending into her chest cavity.

Harrison’s last day of work was June 8, 20did on June 9, 2011, Harrison underwent a
bronchoscopy which revealed that the masss comprised of thyroid tissue and caused
significant tracheal compression. This revelatmmompted Dr. Petrizzi, in a follow up visit on
June 15, 2011, to recommend that Harrison not retorwork until “surgery for [the] thyroid
mass is complete.” (Admin. R. WF-1000163).

On June 21, 2011, Harrison was seen by am rease, and throat ggialist, Dr. Daniel
VanHimbergen. Dr. VanHimbergen noted thdarrison had airway symptoms and difficulty
swallowing and scheduled a thyroidectomy for Augiigt20 11.

On August 4, 2011, prior to her thyroidectgnHarrison visited Dr. Petrizzi complaining
of depression and chest pain. Harrison’s husbanddenly passed away on July 1, 2011. Dr.
Petrizzi referred Harrison to @sychologist, Dr. Glenn, for treatment of her deysien.
Harrison also noted that her chest pain was maldnoderate, occurredt rest, and had been
occurring for weeks. An elémcardiogram revealed normalinus rhythms, and Harrison
declined further testing. Notably, Harrison statét the reason for declining further testing
was that her chest pain had previously been atteithiby treating physicians to the mass in her
chest.

On August 17, 2011, Harrison underwent a total oigectomy performed by Dr.
VanHimbergen, and had a follow up visit withninion August 23, 2011. The thyroidectomy was
successful in removing the thyid, but the mass in Harrison’s &bt could not be removed. At

the follow up visit, Harrison reported chest palieg pain and/or swelling, shortness of breath,
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and difficulty swallowing. Harrison’s post-opdiee pain was described as “moderate.” Dr.
VanHimbergen noted that Harrison’s symptomwere “slightly improved compared to
preoperative” and that there were no post+apiee complications. (Admin. R. WF-100228).

At a second follow up visit on September 7, 2014, YanHimbergen released Harrison
into the care of Dr. Petrizzi. Dr. VanHimbergenoted again that Harrison's symptoms were
slightly improved compared to her preoperative stdiut that she continued to complain of
chest pain, leg pain and/or swelling, shortneséreath, and difficulf swallowing. Harrison’s
post-operative pain was described as “milBihally, Dr. VanHimbergen noted that Harrison
had experienced right shoulder pain since tihhyroidectomy but deferred treatment to Dr.
Petrizzi.

On September 9, 2011, Harrison saw Dr.triei for another follow up visit. He
diagnosed her with a right rotator cuff sprainstrain and noted that she felt well with minor
complaints. Dr. Petrizzi filled out a disabilifgrm, prescribed at-home physical therapy, and
told Harrison to follow up as needed.

Despite the successful thyroidectomy, a mem®mained in Harrison’s chest, requiring a
second surgery. Harrison saw Dr. Petrizzi ontdber 5, 2011, and complained that her chest
pain, described as “discomfort,” had contimudespite the thyroidectomy. (Admin R. WF-
1000095). Dr. Petrizzi diagnoséthrrison with anxiety, and agareferred her to Dr. Glenn for
treatment of her psychological symptoms. Dr. P&iralso noted that he intended to “write a
letter in support of [Harrison’s] continued STD dutee her continued chest pain.” (Admin R.
WF-1000095).

On October 31, 2011, Harrison underweatsternotomy, performed by Dr. Darius
Hollings. This procedure involved splitting Hasoin's sternum to reach and remove the thyroid
mass positioned behind it. The record indicatest all physicians to have reviewed Harrison’s

medical files agree that Harrison was functionéftyited during recoveryrom the sternotomy.



C. PROCEDURALDISPOSITION OFHARRISON'S STD CLAIM

Harrison’s request for STD benefits was apmadyrom June 9, 2011, through September
10, 2011. The initial approval of Harrison’s BTclaim by Liberty was accompanied by notes
indicating that Harrison was out of work, asoenmended by her treating physician, because of
complications with the mass found in heresh, which caused breathing and swallowing
difficulty, as well as tracheal compression. Libeektended this initial agroval several times on
the basis of medical notes provided to themd because Harrison&urgery was somewhat
delayed by scheduling difficulties. On Augu26 and September 9, 2011, Harrison informed
Liberty that she would be required to have amsl surgery sometime in October of 2011, to
remove the remaining mass in her ch&She also informed Liberty that she had developed a
problem with her right arm.

On September 14, 2011, Libgrteferred Harrison’s STD claim to a Nurse Case Kiger
("NCM™) for the purpose of determining whether thdoctor’s notes provided to Liberty
supported ongoing restrictions and limitations. TM&M, Theresa Dallas, noted that Harrison
had been released to her primary care physiaiad that her right arm was injured. The NCM
indicated that certain restrictic and limitations for use of Hdson’s arm were appropriate,
but these restrictions had no effect on Harrisdmility to perform hejob requirements. On the
basis of the NCM’'s recommendation and theedical records provided to them, Liberty
informed Harrison that it discamued STD benefits after Segrhber 10, 2011. When told of
Liberty's decision on September 16, 2011, Harnisoformed Liberty that she had additionally
developed psychological problems while oleave and was told to provide medical
documentation of this problem support of an appeal.

On October 19, 2011, Harrison exercised hghtiunder the Plan to a first-level appeal

with Liberty, claiming ongoinglisability based on chest paishoulder pain, and psychological

2. 0n October 24, 2013, Harrison informed Liberty that she wanted to file a new STD claim on the basis of her
second, upcoming surgery. She was told, however, that she could not file a second STD claim unlessesh®retu
work.



issues including depression, anxiegnd post-traumatic stress disordedarrison submitted
further medical records in support of her app@atjuding a letter date@®ctober 6, 2011, from
Dr. Petrizzi that stated:

While Mrs Harrison’s job requires desk wordhe still contiues [sic] to have chest

pain despite recent thyroid surgery. She has camtih difficulty with most

activities. She now, has developed sigrdfit anxiety, and will be seeing a local

psychologist. All these issudsve resulted in her indby to return to work.
(Admin. R. WF-1000111). Harrison did not sulimany records from Dr. Glenn or another
psychologist in support of her appeal; however, sl provide contact information for Dr.
Glenn. Liberty referred Harrisom’appeal to the same NCM, Theresa Dallas, for revihe
NCM noted that Harrison's #hroidectomy resulted in “slight pre operative syropt
inmprovement [sic],” and that Harrison repedt “depression without abnormal physical or
mental nervous findings” and “chest pain wghadual onset without any associated symptoms.”
(Admin. R. WF-1000004). While the NCM took note Df. Petrizzi's October 6th letter, she
concluded that it was not corroborated by neadiinformation, specifically pointing to
Harrison’s normal heart rhythm test, norm@tysical and mental nervous findings, normal
mental status exam, and failure to pursueHertwork ups for reported chest pain. While the
NCM noted that a thyroid nodule extended inte tthest, she stated that Harrison “has” surgery
for it. On the basis of these facts, the NCMaommended upholding Liberty’s initial denial of
STD benefits, and Liberty did so in a letter dtéovember 28, 2011. The letter noted that “[i]n
the absence of clinical evidence that supportsvallef impaiment that would have prevented
[Harrison] from performing the duties of [hepdb, [Harrison did] not meet the definition of

disability as stated in the Wells Fargo & CompeBhort Term Disability Plan.” (Admin. R. WF-

1000067).

% Harrison’s claim of PTSD originateditiv the 2004 deaths of her childrerdanother in a fire. She claimed that
the death of her husband on July 1, 2011, aggravated her prior psychological problems.

* Wells Fargo implicitly attacks the credibility of Dr. Fesi’s note by asserting that it was written “as expressly
requested by Harrison.” However, in light of the fact ttiberty encouraged Harrison seek support for an appeal
from Dr. Petrizzi, it would be unjust to discouns leipinion on the basis of Harrison’s solicitation.



On January 27, 2012, Harrison filed a seddevel appeal with the Committee and
additionally provided letters of support fro@r. Darius Hollings (her thoracic surgeon), Dr.
Petrizzi, and her sister. Harrison additionally sutted a letter indicating that she was on an
approved medical leave of absence with IM/dargo because of physical and emotional
problems. The letter from Harrison’s sister indesithat Harrison had been unable to drive or
be left alone since July because of her prescribadcotic pain medication and anxiety
medication. While Harrison’s sisteloes not distinguish between Harrison’s levehopairment
before and after her thoracic surgery, shdesothat Harrison required assistance eating,
dressing, washing her hair, and performingygibal therapy, and that Harrison experienced
severe chest pains and loss of mobility in her arm.

The letter from Dr. Petrizzi notes that Harrison hoajoing medical problems including
recurrent chest pain and shortnes®reath, but largely defers the more detailed letter of Dr.
Hollings. While Dr. Hollings’s letter providesubstantial informatio regarding Harrison’s
course of treatment subsequent to the denial of B&efits, it doesote that “[a]fter her initial
surgery . . . she continued to have chest paid simortness of breath thi activity and when
lying flat” and that a subsequent CT scamdsved residual compression below the sternum
bilaterally adjacent to the superior vena cava andthe left paratracheal space.” (Admin. R.
WF-1000038).

To assist in its determination, the Committee aged for two peer reviews of Harrison’s
fle—one from a physician specializing in internaledicine and one from a physician
specializing in psychiatry. Dr. Dan Gerstenblitte internal medicine gzialist, was unable to
make contact with Dr. Petrizzi, despite exchgad messages on both sides. On the basis of
evidence based guidelines andldang documentation of functionéimitations, Dr. Gerstenblitt
concluded that Harrison could have “continuedMark in a sedentary position from September
8, 2011, until the date of her sternotomy” and thdatest pain is not a reason necessarily to be

unable to work.” (Admin. R. WF-1000376). Dr.EA. Daniel, the psychiatrist, made contact with
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Dr. Petrizzi, who deferred her psychiatric statosDr. Glenn. Dr. Daniel's report notes, “[Dr.
Petrizzi] stated that Ms. Harrison is under theecaf Dr. Glen, psychologist, and that we are
waiting for his release for her to return to wotKAdmin. R. WF-1000368). Dr. Daniel did not
attempt to contact Dr. Glenn, and concluded ti@tould not provide an opinion as to whether
Harrison’s psychiatric status limited her functarcapacity without records or a consultation
with Dr. Glenn.

On the basis of these peer reviews anddbeuments provided to them by Harrison, the
Committee upheld Liberty's deniaf STD benefits after September 10, 2011. In aeletent to
Harrison dated May 4, 2012, tHeommittee informed Harrison that “medical records mot
indicate ongoing impairment that would precluderjhability to perform [her] job” and that
“there is no documented evidence that [her] anxisgynptoms limited [her] functional
capacity.” (Admin. R. WF-1000366). On May 2, 20k8arrison filed this Complaint pursuant to
29 U.S.C. § 1132(a) alleging that the Committenial of STD benefitsonstituted an abuse of
its discretion.

. LEGAL STANDARD

A motion for summary judgment should geanted where “the movant shows that there
is no genuine dispute as to any material fact arddrhovant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catrett77 U.S. 317, 325 (1986). If there
is no genuine dispute as to any material fads the “affrmative obligation of the trial judget
prevent factually unsupported claims and defenses fproceeding to trial.Drewitt v. Pratt
999 F.2d 774, 778-79 (4th Cit993) (internal quotation marks atted). However, if the court
finds that theras a genuine issue of material fact, thetmmo must be denied. 10A Charles Alan
Wright & Arthur R. Miller, Federal Praate and Procedure § 2720 (3d ed. 2011).

A court must look to the specific facts pled totelenine whether a triable issue exists.
See Anderson v. Liberty Lobby, Iné77 U.S. 242, 247-49 (1996)he moving party bears the

burden of establishing the nonexistence of a tdabsue of fact by “showing—that is, pointing
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out to the district court—that there is an abseattevidence to support the nonmoving party’'s
case.” Celotex 477 U.S. at 325 (internal quotatiomarks omitted). “The judge’s inquiry,
therefore, unavoidably asks whether reasonablerguoould find by a preponderance of the
evidence that the [nonmoving pg}is entitled to a verdict.Anderson 477 U.Sat 252.

A district court must “resolve all factualgfiutes and any competing, rational inferences
in the light most favorable to ehparty opposing that motionRossignol v. Voorhaar316 F.3d
516, 523 (4th Cir. 2003) (inteah quotation marks and citatiormsnitted). Only disputes over
facts that might affect the outcome of the auitder the governing law will properly preclude the
entry of summary judgmenfAnderson 477 U.S. at 248. “Mere unsupported speculationds
sufficient to defeat a summary judgment motionhiétundisputed evidence indicates the other
party should win as a matter of lawkfancis v. Booz, Allen & Hamilton, Inc452 F.3d 299, 308
(4th Cir. 2006). Thus, if the momoving party’s evidence is onbtolorable or is not significantly
probative, summary judgment may be grantedderson 477 at 249-50.

1. DISCUSSION

Because the material facts are undisputed indase, summary judgment is appropriate
if Wells Fargo is entitled to judgment as a mattdrlaw. SeeFed. R. Civ. P. 56(a). Under
controlling authority and the terms of the Pldrenefits decisions by Liberty and Wells Fargo
are entitled to deference from this Court and malyde overturned if they constitute an abuse
of discretion. Because the record provides somepstpfor the Committee’s denial of STD
benefits, the Court cannot find it was an abusdistretion and, accordingly, grants the Motion
for Summary Judgment.

A. STANDARD OF REVIEW

In a denial of benefits challenge under ERISA, tlisurt is required to apply the
deferential “abuse of discretion” standard tccideons by a plan administrator where the plan
“gives the administrator or fiduciary discretionaaythority to determineligibility for benefits

or to construe the terms of the plastanley v. Metro. Life Ins. Co312 F. Supp. 2d 786, 789

10



(2004) (quotingFirestone Tire & Rubber Co. v. Brucd89 U.S. 101, 115 (1989)). The parties
agree that the abuse of discretion stand@srdapplicable to the Committee’s decision. The
Committee is an entity of Wells Fargo & Compamjich the Plan expressly designated to be the
Plan administrator, vested wittiull discretionary authority tcadminister and interpret” the
Plan and with authority to “delegate its dutisd discretionary authority to certain designated
personnel and third parties.” (Admin. R. WF-1000478

The Fourth Circuit has made clear that thieuse of discretion standard “equates to
reasonableness” and is less deferential than tlh&rary and capricious standar&vans v.
Eaton Corp. Long Term Disability Plarb14 F.3d 315, 322 (citingirestone 489 U.S. at 111;
Booth v. Wal-Mart Stores, Inc201 F.3d 335, 342 (4th Cir. 2000)). The Court sideers eight
nonexclusive factors in determining whethgslan administrator’'s decision was reasonable:

(1) The language of the plan; (2) therposes and goals of the plan; (3) the

adequacy of the material considered to make thasiec and the degree to

which they support it; (4) whether thalticiary’s interpretation was consistent

with other provisions in the plan and witdarlier interpretation of the plan; (5)

whether the decisionmaking process was reasonedpaimaipled; (6) whether

the decision was consistent with the pedaral and substantive requirements of

ERISA; (7) any external standard relevaotthe exercise of discretion; and (8)

the fiduciary's motives and any conflict of intetésmay have.
Booth 201 F.3d at 342-43. The Committee’s decision ¢aySTD benefits to Harrison must be
upheld unless, under the rubric set forthBooth, its decision was an unreasonable abuse of
discretion.

B. DENIAL OF HARRISON'S STD BENEFITS

While the administrative record provides soswebjective support in favor of Harrison’s
incapacity, objective indications of her phydicand psychological limitations are severely
lacking in the administrative record. To determiwhether denial of benefits was a reasonable
decision resulting from a reasoned and prineipprocess, the Court must assess Wells Fargo’s

consideration of the administrative recordppdying the deferential abuse of discretion

standardFirestone 489 U.S. at 115. In the absence of any objedtidecators—and conflicting
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subjective indicators—of the severity of Hawn’s conditions, the Court cannot find Wells
Fargo’s decision to deny Harrison STDrisdits to be an abuse of discretion.

As an initial matter, the scope of this @a's inquiry and burden of proof must be
defined. First, Harrison’s thyroid complicationpsoperly assessed as a single, ongoing medical
condition for three reasons: (1) Liberty docanted Harrison’s claim for STD benefits as
“thyroid surgery and thoracic surgery” and wiastiated after hospitatation for generalized
chest pains; (2) from a medical standpoint, Heoni's diagnosis was for a thyroid mass that was
removed in multiple surgeriesrfeafety, rather than becausérecurrence; and (3) Harrison
actively chose to pursue her STD claim as a sidgenosis, rather than as multiple surgefies.
Second, the parties appear to agree that Harriaories the burden to prove that Wells Fargo’s
denial decision was unreasonable, eittprocedurally or substantivelee De Nobel v. Vitro
Corp. 885 F.2d 1180, 1186 (1989) (‘[R]eviewingurds may disturb the challenged denial of
benefits only upon a showing of@eedural or substdive abuse.”).

The administrative record provides suppont free different medical conditions that, if
sufficiently disabling, could havgistified STD benefits undethe Plan: Harrison’s rotator cuff
injury, Harrison’s psychological difficulties, @nHarrison’s thyroid condition (including both

the thyroid itself and the chest mass). Becausedditlyese medical conditions—or all of them in

® Considering Harrison’s medical condition as unitargrajthens her argument.Hfrrison’s conditions were
considered as a thyroidectomy and a subsequent, separate sternotomy, there would be sigrecaupilyds in

the administrative record for a finding that Harrison’s medical condition continued between September 11, 2011,
and the date of Harrison’s sternotomy. Specificalig, administrative recoiiddicates that Harrison’s

thyroidectomy was successful, she nadpost-operative complications, dmekling time for a thyroidectomy is
approximately two weeks.

The parties do not argue directly whether Harrison’s injury was unitary or divisible, but it can be read into
Harrison’s first argument that Wells Fargo unreasonabtglooed Harrison was “fully recovered” as of September
10, 2011. There is some support fasrgument because Wells Fargo relegdeast in part, on Dr. Gerstenblitt's
assessment that Harrison “had recovered fully from her thyroidectomy.” In isolation, sole reliance on this point to
deny Harrison benefits could be construed as an abuse of discretion, particularly in hghinefiical
documentation showing that Harrison continued to experience chest pain, shortness dcrmtesémosis in her
trachea and inferior vena cava. However, Wells Fargo’s denial letter of May 4, 2012, indelttertison’s claim
was ultimately denied because Harrison failed to support her claim with medical evidenceyghatshe was
unable to perform her essential job duties. It appears to have been the failure to peverth@f Harrison’s
ongoing symptoms, rather than #wdstenceof those symptoms, that led Wells Fargo to deny the STD benefits
claims. As such, Wells Fargo’s decision did not solely rely on Harrison’s recovery from the thymoigectd,
therefore, cannot be deemed ansebof discretion on that basis.
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combination—could have providdthe basis for a successful STaim under the Plan, each of
them will be addressed in turn and to assess whidtlagrison has shown Wells Fargo’s denial
decision was unreasonable.
1. Rotator Cuff Injury

The administrative record dhicates that Harrison’s first complaint of shouldgain
occurred subsequent to her thyroidectomy. Dr. Retnoted the injury in Harrison’s office visit
on September 9, 2011, but did not specify anyriesons or limitations on Harrison’s functional
abilities. The NCM explicitly recognized thimjury in her review ofHarrison’s claim and,
apparently without reference to Harrison’s job a@gti determined that the injury required
several physical restrictions adinitations. In its initial demal of Harrison’s claim for STD
benefits, Liberty noted that theestrictions and limitations impsed by Harrison’s rotator cuff
injury as determined by the NCM would not interfevgh her ability to perform the essential
functions of her job. The record supports thigedeination, and Harrison does not articulate
how her rotator cuffinjury would have precluded lirmm performing the esential duties of her
job. As such, Harrison has failed to show that @éof STD benefits on the basis of a rotator cuff
injury was an abuse of Wells Fargo’s discretion enthe Plan.

2. Psychological Difficulties

Similarly, Harrison has not carried her burdenprove that Wells Fargo unreasonably
denied STD benefits on the &ia of psychological impairment. The administratimecord
indicates that Harrison first reported psychologigeoblems at an office visit with Dr. Petrizzi
on August 4, 201TThe entirety of the evidence before Lilbg prior to its initial denial of STD
benefits was this report of variable onset dep@ssiescribed as feeling lack of joy/ happiness.”
(Admin. R. WF-1000085). Dr. Petrizzi respondtal this complaint by increasing Harrison’s

Lexapro dosage and no complaint of depression aredynwas reported by Harrison until after
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Liberty denied her STD claim on September 16, 20Wlithout any evidence or information
indicating that Harrison’s psychological probleqmsecluded her from performing her job duties,
Liberty’s initial denial of STDbenefits cannot be found unreasonable either subis&ly or
procedurally.

During the appeals process, however, Hamislidd provide some subjective evidence of
psychological impairment, whiciVells Fargo appears to havensidered and rejected. Shortly
after Liberty notified Harrison otheir denial of STD benefits, Harrison had anotb#ice visit
with Dr. Petrizzi, at which she complained ofxdgty. Dr. Petrizzi diagosed her with anxiety,
referred her to Dr. Glenn, and wrote a letter inichhhe opined that Harrison’s chest pain,
“continued difficulty with most ativities,” and “significant anxiety” collectively gevented her
from returning to desk work(Admin. R. WF-1000097.)

Importantly, Dr. Petrizzi appears to havefeteed Harrison’s treatment entirely to Dr.
Glenn, and neither Harrison nor Dr. Glenn ever mpaed objective medical documentation to
support the conclusion that Harrison’s anxiety maeée unable to perform her job duties. In his
letter of October 6, 2011, Dr. Petrizzi ndtehat Dr. Glenn would be handling Harrison’s
psychological treatment. Dr. Petrizzi neveropided treatment to Haison for her reported
anxiety, never objectively tested Harrisonr fgsychological impairment or functional
limitations, and provided no grounds other thdarrison’s self-reporting for his diagnosis.

In handling Harrison’s appeal, Liberty regtedly indicated to Harrison that she was
required to provide all documesattion supporting her claims f@TD benefits. Multiple letters

provided by Liberty to Harrison indicated that 4flure to provide additional medical

® Wells Fargo implies that Harrison’s psychological claims are suspect because she did not assert them until her
STD claim was denied. This argument is unpersuasive in light of the facts that (1) Harrison’sopsyahiesues
admittedly did not arise until the death of her husband, subsequent to her initial claim for STD benefits and (2)
Harrison complained of psychological problems in an offisg on August 4, 2011, prior to the initial denial of her
STD benefits.

" This contention is somewhat contradicted by the contemporaneous office visit report which indit@es th
Petrizzi intended to “write a letter in support of [Hsor’s] continued STD due to her continued chest pain.”
(Admin. R. WF-1000111.)

14



information . . . may result in the closure of @&im” and denial of further benefits. (Admin. R.
WF-1000130, 138, 148). Additionally, Libertyocumented several phone conversations with
Harrison, all indicating that shwas aware of her burden of production and, onoet 21,
2011, confirming that she had provided all relevamcumentation in support of her claims.
Finally, Harrison indicated in her second-level appletter, dated December 15, 2011, that she
had been treated by two new providers, Dr. Glend Bn. Hollings. Plaintiff submitted, and the
Committee and peer reviewers considered, adet@tten by Dr. Hollings. Harrison did not,
however, submit any additional documentation from Glenn.

Harrison’s argument that Wells Fargo’s denial ofbfits was procedurally unreasonable
for its failure to seek out psychlomical records is unavailing. At the hearing held October 31,
2013, Harrison’s counsel suggested that Libertigxision to contact Dr. Petrizzi, but not Dr.
Glenn, constituted an unreasonable process. ThetQhsagrees. To the extent that Harrison
relies on changes in Liberty’'s willingness to aety obtain medical documentation, Harrison is
essentially asserting a claim of equitable estopfel wit, having assumed the burden of
production despite the plain language of therRIWells Fargo cannot now assert that Harrison
solely bears the burden of gauction. This argument fails because the FourthclGi has
unequivocally stated that princigd of estoppel cannot be used to alter the writegms of an
ERISA benefits planSee HealthSouth Rehab. Hosp. v. Am. Natl Red €Crisl F.3d 1005,
1010 (4th Cir. 1996)see also White v. Provident Life & Accident Ins.,dd4 F.3d 26, 28 (4th
Cir. 1997) (“ERISAdemands adherence to therclaaguage of [the] empyee benefit plan.”).

Similarly unpersuasive is Harrison’s r&tice on Tenth Circuit precedent. Guaither v.
Aetna Life Insurance Companthe Tenth Circuit appears to have adopted athde an ERISA
administrator must seek out and consider “readigilable information when the evidence in
the record suggests that the information might comfthe beneficiary’s theory of entitlement
and when they have little or no evidence in theordcto refute that theory.” 394 F.3d 792, 807

(10th Cir. 2004). The Tenth Cirdid reasoning, while sound, is hoontrolling precedent in this
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Court. ERISA administrators in the Fourthr€iit have no duty to seek out additional
information supporting a claim where the redocontains evidence supporting deni8lee
Elliott v. Sara Lee Corp.190 F.3d 601, 608 (4th Cir. 1999) (citiBgrry v. Ciba-Geigy Corp.
761 F.2d 1003, 1008 (4th Cir. 1985)). Thisseadoes not fall neatly under either rule; the
administrative record is, with the exception of. [Prtrizzi’s conclusory diagnosis of anxiety and
Harrison’s self-reported troubles, completely devoif evidence supporting either approval or
denial of benefits on the basof psychological impairmerst.

Under theBooth factors, however, Wells Fargo’s wial of benefits for psychological
impairment cannot be deemed unreasonable. The tBodth factor requires the Court to
consider the adequacy of the material consdeby an ERISA benefits administrator and the
degree to which it supports the decisi®ooth, 201 F.3d at 342. Arguably in this case, the
material considered by Wells Fargo was lackingwas the material provided by Harrison.
However, the firstBooth factor requires the Court to geider the reasonableness of Wells
Fargo’s actions in light of theanguage of the Plan itselfd. In this case, the Plan places the
burden of production squarely on the Plan beriafy. It states, “Proobf your disability is
required for all claims and must be received byelily within the designated time frame. . . . If
Liberty has not received proof within the desigmatime frame, your request for STD benefits
will be denied.” (Admin. R. WF-1000453.) The @a finds that, were it to rule in Harrison’s
favor on the basis of the thirBooth factor alone, it would impenissibly shift the burden of
production from Harrison to Wells Fargo, in derdgat of the plain langage of the Plan. As
such, the firsBoothfactor weighs more heavily in this case.

Harrison asserts that Dr. Petrizzis lettéated October 5, 2011, should be sufficient

evidence of psychologically-ls&d functional limitation. However, the Plan givéserty

8 Dr. Daniel’s peer review is not prapeconsidered as anything other trmnonfirmation that the record lacked
evidence regarding Harrison’s psychological impairment. He concludes his report by assertingdhatiéa as to
whether [Harrison’s] psychiatric status limited her functional capacity cannot be provided.” (Adiiife-R
1000368).
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discretion to determine what constitutes sudfid proof: “Proof may include medical records,
test results, or hospitalization records abdriy deems necessary.” (Admin. R. WF-1000453.)
In light of the fact that Harrisos psychological condition did nahanifest itself until after her
STD benefits were discontinued, it was not uagenable for Liberty to require more proof of
Harrison’s condition than Dr. Petrizzi's conslry letter. Liberty encouraged Harrison to
provide as much supporting docuntation as possible. Additionally, in denying Haon'’s first
appeal, Liberty indicated that DiPetrizzi’s letter was insufficient to support a claior benefits.
Nevertheless, Harrison déned to provide additional inforation to the Committee during her
second appeal. Having failed to meet her burdeneuntthe Plan or provide supplemental
medical evidence in support of a claim fpsychological impairment, Harrison cannot now
charge Wells Fargo with having made an was@nable determination based on inadequate
information. Cf. Elliott, 190 F.3d at 608. For the foregoing reasons, tbarCcannot deem
Wells Fargo’s determination that the record faitedsupport psychologically-based functional
impairment to be an unreasable abuse of discretion.
3. Thyroid Condition

Harrison finally argues that Wells Fargo’srdal of STD benefits was unreasonable in
light of Harrison’s continuing complaints @hest pain and shortness of breath, which were
supported both by her reports and evidence ey by her treating physicians. However, in
reviewing the record as a whole, and particlylatarrison’s own descriptions of her condition
prior to Liberty’'s initial discontinuation of 9T benefits, the Court cannot deem Wells Fargo’s
discretionary benefits determination to be uasenable. Further, Harrison has failed to prove
that Wells Fargo’s denial of benefits was uasenable for selectively parsing the record, for
relying on independent peer-reviewers, for dismetjng testimonial evidence, or for failing to
distinguish between Harrison'’s inéity to perform “some” or “all” of her essentiadp duties.

As an initial matter, it is important to notbat the Wells Fargo Is&d its denial of STD

benefits only on Harrison’s ability to work betweeSeptember 11, 2011, and the date of

17



Harrison’s sternotomy. Wells Fargo asserts tHistinction in its submissions to the Court.
Additionally, Dr. Gerstenblitt indicated in himdependent peer review that Harrison likely
would have been eligible for ®rbenefits subsequent to heestotomy, but was not physically
limited in the weeks prior. Harrison argues thet treating physician ever released Harrison
back to work; however, Harrison also citesrto authority requiring a treating physician to
release a patient as a prerequisite to denial oEbts® Rather, the case law indicates that the
reasonableness of an administrator’s decision setlan the language of the Plan itself, and the
administrator’s review of all facts and evidenceaidable at the time a discretionary decision is
made.See Booth201 F.3d at 342-43. As such, ays$ of Harrison’s physical condition is
properly limited to the time between@ember 10, 2011, and October 31, 2011

As with Harrison’s reported psychological cdtidn, there is a distinct lack of objective
medical evidence in the record to guide aedmination of whether Harrison suffered from
physical limitations precluding her from workingteff September 10, 2011. The only objective
evidence in the record appears to be Dr. Hollintgg®er, which was noavailable to Wells Fargo
until Harrison’s second-level appeal to the Cortted. Dr. Hollings indicates that subsequent to
Harrison’s thyroidectomy, she cdntied to experience stenosis of the trachea anetimfvena
cava as a result of the continued presencemfaas in her chest. This objective information is
consistent with decreased air and blood flowwhfich chest pain and shortness of breath are
likely symptoms. This objective evidence ialso consistent with Harrison’s continued
complaints of chest pain and shortnesbreath followingher thyroidectomy.

However, in making its dermination, the Committeéhad to resolve conflicting

information regarding the severity of Harrig® symptoms in order to determine whether

° Additionally, at least one court in the Fourth Circuit has found that a generalized statement indicating that an
individual cannot work is inconclusive as to whether that individual can perform sedentarpe®iBriggs368, F.
Supp. 2d at 470 n.8. This is particularly applicableaorison’s situation, in which the treating physicians made
generalized recommendations that Harrison not work, butifalémit in any way Harrison'’s activity at home. Dr.
Gerstenblitt's review appears to pick up on this lack oitition as support for his conclusion that Harrison was not
functionally limited with regard tsedentary work and that her chest pain was “not necessarily” a disabling
condition.
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Harrison was unable to perform her essential jobieduand, therefore, eligible for benefits
under the Plan. This conflicting subjeai information included the opinion and
recommendations of Harrison and her treatiplgysicians, on one hand, and subjective
information from Dr. Gerenblitt and Harrison heelf, on the other. The Fourth Circuit has
made clear that “it is not an abuse of discretiona plan fiduciary to deny disability pension
benefits where conflicting medical reports [aregpented.Elliott, 190 F.3d at 606 (citingllis

v. Metropolitan Life Ins. C9.126 F.3d 228, 234 (4th Cir. 199 Brogan v. Holland 105 F.3d
158, 162-63 (4th Cir. 1997)).

Wells Fargo apparently found the subjectivedewce favoring denial of benefits more
persuasive than that favoring approval. For egéanDr. Gerstenblitt noted in his independent
peer review that chest pain was not “necedgaa disabling condition. Although far from a
medical conclusion, this statement indicates tthed severity of Harrison’s symptoms was at
issue. Harrison indicated that her symptoms wierproved subsequent to her thyroidectomy.
Additionally, on October 10, 2013, Harrison debed her chest pain to Dr. Petrizzi “as a
discomfort.” (Admin R. WF-1000095). Finally, WellBargo appears to have found persuasive
the fact that none of Harrison’s treating physidaecommendedt-home limitations or noted
specific occupational restrictiorend limitations for Harrison. In contrast, Harnisoites to her
treating physicians’ generalized recommendasiaf not working, and testimonial evidence
provided Harrison and her sist¥r.

The record, therefore, indicates that Haon likely suffered some symptoms after she
healed from the thyroidectomy, or subsequent tot&maper 10, 2011; however, there is

conflicting, subjective evidenda the record as to whether throsymptoms were so severe that

Y \ells Fargo indicates that the Committee considered Harrison’s testimonial evidence in Hengiitg.
However, the Plan unequivocally requires medical rectedsresults, hospitalizatioraords, prescripn records,
and the like to qualify for STD benefits. Additionally, Wéd~argo correctly points out that the testimony of
Harrison’s sister does not distinguish between the timadefoafter Harrison’s steotomy, and it appears to be
largely consistent with the limitations expected as a re§iliarrison’s second surgerThe primary exceptions to
this observation are (1) testimony regarding Harrison’s arm and rotator cuff injury, which Harrison does not
seriously argue qualified her for STD benefits under the Plan, and (2) Harrison’s refirsa tavhich was not a
limitation imposed or recommended by any physician to have reviewed Harrisodisatmn
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Harrison was unable to perform sormeall of her essential job duties. In light oe8e facts, the
Court cannot find Wells Fargo abused its discreta@na matter of law. As the Fourth Circuit has
noted,

At its immovable core, the abuse of distion standard requires a reviewing

court to show enough deference to a primary degisitaker’s judgment that the

court does not reverse merely because itilddhave come to a different result in

the first instance. . . . [T]lhe abuse ofsdietion standard . . . like other such

standards, bites mainly in close cases, [whereuat¢should . . . acknowledge(]

the essential equipoise and stay[] its hand.

Evans 514 F.3d 322, 325.

Harrison’s final four arguments similarly faiFirst, Harrison has failed to demonstrate
how Wells Fargo selectively parsed the medical emice in favor of evidence supporting its
decision to deny benefits. The Committee’s finahida letter explained that all of the evidence
submitted by Harrison was reviewed by the Commiteed by Dr. Gerstenblitt in his
independent peer review. For the reasons statetlénforegoing paragraphs, the Court cannot
find abusive Wells Fargo’s discretionary decisitmfind certain evidence and documentation
more persuasive purely because it was unfalte to Harrison. Second, Harrison’s argument
impugning Dr. Gerstenblitt’'s independent peer rewviacks legal merit. The Supreme Court has
unequivocally rejected a treating physician ruledanherefore, Dr. Gerstenblitt's medical
opinion cannot be discounted purely becahe did not personally treat Harrisd®ee Black &
Decker Disability Plan v. Nord538 U.S. 822, 831-32, 834 (2003). Third, Harrigwas failed to
demonstrate both that Wells Fargo was requiredatosider testimonial evidence and also that
Wells Fargo disregarded the submitted testimoniadlence.See supranote 10. Fourth and
finally, Harrison’s argument that Wells Fargo'sitfare to analyze the ‘soma’spect of the Plan’s
gualification for benefits is umeasonable” lacks merit. The Committee’s final ddnletter

indicates that Harrison failed to carry her burdenprove that she was functionally limited in

performingany of her essential job duties.
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V. CONCLUSION
For the foregoing reasons, the Court MRS Defendants’ Motion for Summary
Judgment.
Let the Clerk send a copy of this Memorandtarall counsel of record. An appropriate
Order will accompany this Memorandum Opinion.

Itis SO ORDERED.

/[s/
James R. Spencer
United States District Judge

ENTERED this 8th day of November 2013.
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