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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

ROBERT L. TOBEY, CPA,
Plaintiff,
V.

KEITER, STEPHENSHURST, GARY & Action No. 3:13-CV-315
SHREAVES, A PROFESSIONAL
CORPORATION,

and

2009 AMENDED AND RESTATED
RETIREMENT OBLIGATION PLAN OF
KEITER, STEPHENSHURST, GARY &
SHREAVES, APROFESSIONAL
CORPORATION,

Defendants.

MEMORANDUM OPINION

THIS MATTER is before the Court on Plaiffs Motion for Extension of Time (“Motion
for Extension”) as well as Plaiiff's Motion for Summary Judgnrg (“Plaintiff's Motion”) and
Defendants’ Motion for Summary Judgment (“Deémnts’ Motion”). Plaintiff Robert L. Tobey
(“Tobey”) filed a five-count Complaint againdfeiter, Stephens, Hurst, Gary & Shreaves, a
Professional Corporation, (“Keiter”) andhe 2009 Amended and Restated Retirement
Obligation Plan of Keiter, Stephens, Hurst, G&$hreaves (“Plan”). Only Count One remains,
and it alleges that Keiter violated the provisicofsthe Employee Retirement Income Security
Act of 1974, 29 U.S.C. 88 100é&t seq.("ERISA") by denying Tobeyetirement benefits. For the
reasons that follow, the Court GRANTS the fibm to Extend Time, GRANTS Defendants’
Motion, and DENIES Plaintiffs Motion.
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I. BACKGROUND
A. STATEMENT OF FACTS!

As set forth in the administrative record,bl&y operated a solo accounting practice in
Charlottesville, Virginia, until he merged his pteoe with Keiter in 2005. As part of the merger,
Tobey became a participant in the Plan and rexkian annual salary. Additionally, as part of
the merger, Tobey received equity ownership in &eitTobey alleges this equity ownership
entitled him to share in Keiter’s annual growth aedless of whether he was included in Keiter’s
bonus pool. This ownership intestewas important to Tobey for éhpurposes of his retirement
benefits under the Plan.

After the merger, in 2008, Keiter made sealdbusiness changes thibbey perceived as
unfairly targeting and negatively affecting hifror example, Keiter changed its bylaws so that
equity partners had to be included in the bonusl po@mrder to share in firm growth. Tobey
contends this change targeted him specifichycause he was not granted a bonus in 2006,
though he was granted a share of the firm growitbey further alleges that the allocation of
overhead to the Charlottesville office and otmegative treatment by Keiter had a substantive
negative impact on his retirement benefits untde Plan. In addition, Tobey alleges Keiter cut
his annual salary from $185,000 to $135,000, eifecanuary 1, 2009, and treated him
unfairly with regard to bonus payments.

Based on his concerns, Tobey drafted #ele dated May 6, 2009 (2009 Notice"),
expressing his intent to retire on January 1, 2@lsuant to the notice provisions of the Plan.
The 2009 Notice’s introductory paragraph indicateat Tobey had “mapped out a course of
action” to bring his concerns to Keiter’s att@rt. ARO00063. Tobey wrote that he would “allow
seven days to work things out with [the Executiven@nittee] before calling a Board of

Directors meeting to air my significant concerbsefore all equity partners.” AR000063. The

L All facts are taken from the parties’ submissions thedadministrative record. radministrative record is
referred to herein by Bates-numbered pages AR000001 through AR0O00667.
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2009 Notice concluded, “I look forward to meetinguyand hope to have reason in the future to
rescind my retirement noticeAR000066. Along with the 2008lotice, Tobey created a draft
Notice of Special Meeting, which would have calladspecial meeting of Keiter’'s Board of
Directors on May 19, 2009, if it had been publidh&he meeting notice draft also gave notice of
Tobey’s intent to retire on January 1, 2012, atdted that Tobey “would be delighted to have
reason to rescind this notice of retirement, as lilad] need and desire to work beyond age 58.”
AR000068.

Also on May 6, 2009, Tobey met with KeitePresident, Lewis Hall, and tendered the
2009 Notice and the meeting negidraft. Tobey alleges thatdhmeeting became heated, that
Hall expressed his reluctance to take any actinrifobey’s letter, and thaddall offered to try to
work things out with Tobey. Hall did not givEobey the letter back, and the letter was never
given to other members of the Keiter BoardDofectors or Executive Committee. Further, the
meeting notice draft was never finalized or psbéd by Tobey, and no special meeting of the
Board of Directors was held. Whether the decisiorwithhold the 2009 Notice was made by
Tobey or Hall is emphatically disputed by the pasti

After these events occurred, Tobey contidu® work for Keiter. Tobey alleges that
Keiter made some “minor” changeén its treatment of Tobey antie Charlottesville office after
he submitted his letter; howevdre asserts that thehanges were not designed to address his
concerns. AR000569-70. Nevertheless, in a 2010-asalfuation, Tobey reported an expected
retirement date of December,31017. AR000176. This retirement date was incogped into
Keiter planning documents, which were pretah to the Board of Directors and to Tobey
without objection or correction. Keiter furer alleges that Tobey created and presented
achievement goals for 2012 without indicating antent to retire at the beginning of that year,
and that he participated in a hiring decision January 2012 the purpose of which was to

facilitate Tobey's 2012 goal achievement.



Ultimately, Tobey decided to retire. On Felary 24, 2012, Tobey submitted a letter to
Keiter, setting his last day of employment agih80, 2012, and makinbis claim for retirement
benefits under the Plan. By letter dated March ®2 Keiter accepted Tobey’s resignation and
first asserted its belief that Tobey had rescintteai2009 Notice. Nevertless, having agreed to
continue working beyond April 30 to transitialients and complete certain projects, Tobey'’s
last day of work for Keiter was actually Ma&21, 2012. On May 22, 2012, Tobeys claim for
retirement benefits under thea?l was denied. The basis for Keiter's denial decisvas that
Tobey had rescinded and/or withdrawn the 200%id¢oof his intent to retire shortly after
tendering it to Hall. Tobey appéd Keiter's denial decision, but the decision v&milarly
upheld on November 14, 2012.

B. THEPLAN
The Plan was adopted with the intent “toypatirement benefits to those of [Keiter’s]
employees designated as having participatiragud” under the Plan. ARO0O0O0OL1. It grants “sole
and express discretionary responsibility to intetpthe terms of the Plaand to decide factual
and other questions relating to the Plan aRldn benefits, including, without limitation,
eligibility for, entitlement to ad payment of benefits.” ARO000O07.

Section 6 of the Plan, which governs paymentetirement obligations under the Plan is
of particular importance to the instant action.t8®et6 states:

A Participant shall provide to the Carpation not less than two years advance

written notification of his intention to teninate service from the Corporation . . .

. If less than two (2) years’ advance written neticas been provided to the

Corporation, the Vested Retiremen®bligation Amount payable to the

Participant shall be reduced as follows:

Time of Written Notice

Prior to Termination of Servic Reduction Percentage (%)
18 to 23 months 5%

12to 17months 50%

6 to 11 months %

Lessthan 6 months 100%

AR000004. There are no other provisions in BHan regarding notice of intent to retire.



C. PROCEDURALPOSTURE

Tobey filed the instant action on May 30,130 Count One of the Complaint against the
Plan and Keiter alleges violations of ERISA becau&ster’s denial decision was wrong,
incorrect, improper, contrary to the plain languagé¢he Plan, an abuse of discretion, arbitrary
and capricious, and otherwise in violation BRISA. Counts Two through Five are claims
against Keiter alone for various breaches of coctttander Virginia law related to Tobey’s rights
as an employee and shareholder. On August 13, 20&3Court granted Defendants’ Motion to
Dismiss Counts Two through Five forclaof subject matter jurisdiction.

On October 7, 2013, the Court granted an agreedianat'Briefing Order”) setting a
briefing schedule for cross-motions for summardgment. The schedule set October 17, 2013,
as the deadline for each party to file its motfonsummary judgment. Prior to the deadline, the
parties agreed to allow Tobey to file his mmtifor summary judgment on October 18, 2013.
However, counsel for Tobey states that he eigpeced computer problems on October 18, 2013,
and that he was ill from October 18, 2013, throudttober 20, 2013. Counsel for Tobey states
that these delays made him unable to finalizelihief in support of the Plaintiff's Motion until
October 23, 2013, when it was filed. Eight dayeabelatedly filing theé?laintiff's Motion, Tobey
moved to modify the previously entered Briefi@gder and to deem Plaintiff's Motion timely.
Defendants filed an opposition to Plaintiffs Mon to Modify on November 6, 2013, asserting
that Tobey fails to show that excusable neglgddtifies his belated filing of the Plaintiff's
Motion.

II. LEGAL STANDARD

Generally, a motion for sumary judgment should be granted only where “the mdva
shows that there is no genuine dispute as to anteried fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 566&8e also Celotex Corp. v. Catrett77 U.S.
317, 325 (1986). However, in actions brougimder ERISA, summary judgment is “merely the

conduit to bring the legal question before tHistrict court and thausual tests of summary
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judgment . .. do not applyKeith v. Fed. Express Corp. Long Term Disabilitya®INo. 7:09-
cv-389, 2010 U.S. Dist. LEXIS 37480, at *10 n.4 @Va. Apr. 15, 2010) (quotinBendixen v.
Standard Ins. C9.185 F.3d 939, 942 (9th Cir. 199%verruled on other grounds by Abatie v.
Alta Health & Life Ins. Cq 458 F.3d 955, 965 (9th Cir. 2006) (en banap¢ord Malagrida v.
Holland, No. 93-1381, 1994 U.S. App. LEXIS 5158,*a8-15 (4th Cir. Mar.21, 1994) (upholding
the district court’s grant of summary judgmenmlitere a plan administrator resolved a disputed
factual issuef¥.

Congress enacted ERISA “to promote the net®s of employees and their beneficiaries
in employee benefit plans.Firestone Tire & Rubber Co. v. Bruci89 U.S. 101, 113 (1989)
(quoting Shaw v. Delta Airlines, Inc.463 U.S. 85, 90, (1983)). Under ERISAuthority is
vested in a benefit plan’s administrator to seagea fiduciary and to protect the interest of the
participants and beneficiaries of the plan. Therefovhen the terms of an employee benefit
plan provide discretionary authority to the fidary to determine a claimant's entitlement to
benefits or to construe the terms of a plarg fiduciary's decision will be given deference and
overturned only when the decision is an abuse sdréition.Booth v. Wal-Mart Stores, Inc201
F.3d 335, 341 (4th Cir. 2000Ellis v. Metropolitan Life Ins. C9.126 F.3d 228, 233 (4th Cir.
1997) (applying the abuse of discretion standarcnvbhe plan provided claim administrator
with discretionary authority to interpret the tesmof the plan and to determine eligibility for
and entitlement to plan benefits).
/1
/1

2 The Court notes that the appropriate procedural disposition of cross motions for summary judgment in an ERISA
action is somewhat unclear in the Fourth Cirddampare Malagrida1994 U.S. App. LEXIS 5158, at *13-1fijth
Stewart v. BeJINo. WDQ-09-2612, 2012 U.S. Dist. LEXIS 3866 (D. Md. Jan. 12, 2@t®)Lamb v. Nextel

Commc'ns of the Mid-Atlantic, IndNo. 4:09cv149, 2010 U.S. Dist. LEXIS 10953adppted by2010 U.S. Dist.

LEXIS 109535 (E.D. Va. Oct. 13, 201@¥f'd, 429 F. App’x 337 (4th Cir. May 20, 2011). However, whether the
Court proceeds under Federal Rule ofild?rocedure 56 or Rulg2, the result is the same: because the fiduciary’s
factual determinations and decision are entitled to deferpriggment turns on a determination of whether the plan
administrator abused its discretion. Where the plan administrator resolved a factual dispute cd@sideration of

the same disputed issue of fact—for example, by way of a bench trial—would be inappropriatdeandation of

the required deferenc€f. Evans v. Eaton Corp. Long Term Disability Pl&14 F.3d 315, 323 (4th Cir. 2008)
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1. DISCUSSION
A. MOTION FOREXTENSION

As an initial matter, the Court must dispo®f Plaintiffs Motion for Extension to
determine whether Plaintiffs Motion for Sumamy Judgment will be deemed timely and,
therefore, considered by the Court.

Rule 6(b) of the Federal Rules of Civil Proceduflevas a court to extend the time for
filing a motion after the time fofiling as expired if good cause isks and “if the party failed to
act because of excusable negléckéd. R. Civ. P. 6(b)(1)(B). In determining whetheeparty has
established excusable neglect, a court must consigkether ‘“late filings caused by
inadvertence, mistake, or carelessness, ab ageby intervening circumstances beyond the
party’s control” are excusable, taking intocaant all relevant circumstances including “the
danger of prejudice to the [non-movant], thedéh of the delay and stpotential impact on
judicial proceedings, the reason for the delagluding whethert was within the reasonable
control of the movant, and whether the movant aéhedood faith."Thompson v. E.l. DuPont
de Nemours & Co., Inc.76 F.3d 530, 533 (4th Cir. 1996) (quotifgoneer Inv. Serv. Co. v.
Brunswick Assoc. Ltd. Pshjp507 U.S. 380, 388, 395 (1993)). The most impottan
consideration for determining whedr neglect is excusable is the reason for theydalad the
decision to grant or deny an enlargement of timeommitted to the discretion of the district
court.ld. at 532 n.2, 534.

Tobey articulates that computer problemgslakness prevented counsel from finalizing
Plaintiffs Motion for Summary Judgment prioo October 23, 2013. These excuses constituted
intervening circumstances beyond Tobey’s cont@ontrary to Defendants’assertion, Tobey has

justified the delay from October 21 until Octab22. Further, Defendantdo not allege that

3 This standard applies only to the requested extension for filing Plaintift®ivifor Summary Judgment. The
deadlines for the Parties’ opposition and reply briefs haéxpted at the time Plaintiff requested an extension and,
therefore, only good cause must be shdsaeFed. R. Civ. P. 6(a)(1)(A). Defendants do not address this difference
in their opposition. Because Defendamtsnot allege that good cause does not exist for an extension of time, they
are deemed unopposed to an extensidn Hee parties’ opposition and reply briefs.
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Tobey’s delay in filing has caused or will causenh prejudice, and their filing of an opposition
brief on October 31, 2013, is consistent witHaak of prejudice. Similarly, the delay has no
appreciable impact on the judicial proceedings, #mafe has been no allegation or indication of
bad faith on the part of Tobey.

Defendants’ reliance oSmith v. EVBNo. 3:09-cv-554, 2010 U.S. Dist. LEXIS 120669
(E.D. Va. Nov. 15, 2010) (Spencer, J.), is persuashut the case ultimdieis distinguishable.
In Smith this Court denied a motion to extend tirae the grounds that the movant failed to
establish excusable neglect. 20UGS. Dist. LEXIS 120669, at 8. The movant had argued that
he misinterpreted the Court’s order and believechbd more time to file a response brief with
the Court and, additionally, that he wa®trfeeling well” and was out of the officld. at *6. The
Court denied the extension in part because thentifafdid not submit to the Court any verified
complaints of medical issuesld. at *8. However, the plaintiff inSmith had previously
requested extensions of time and had made anappee in a different case during the time he
was purportedly illSeeDefendant EVB’s Opposition, Doc. No. 56mith,2010 U.S. Dist. LEXIS
120669, at 1-2. These facts maykee&mith distinguishable with regard to Tobey'ssghtion of
iliness, and although inadvertence, ignorancehef rules, or mistakes construing the rules do
not usually constitute excusable neglect, Tolegerts only intervening circumstances beyond
his control to excuse his failure to adhere to Breefing Order.SeePioneer, 507 U.S. at 388,
392.

As such, the Court GRANTS Tobey’s Motidor Extension and DEEMS Plaintiff's Motion
for Summary Judgment timely filed.

B. CROSSMOTIONS FORSUMMARY JUDGMENT

In a denial of benefits challenge under ERJ$his Court applies the deferential “abuse
of discretion” standard to decisions by aampl administrator where the plan “gives the
administrator or fiduciary discretionary authgrito determine eligibility for benefits or to

construe the terms of the plarStanley v. Metro. Life Ins. Co312 F. Supp. 2d 786, 789 (E.D.
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Va. 2004) (quotindgFirestone 489 U.S. at 115). The Parties agree that the almigliscretion
standard is applicable to Keiter's decision. TharPlexpressly designated Keiter's Board of
Directors as the Plan Administrator and vested ritites delegate with “sole and express
discretionary responsibility to interpret the tesrof the Plan and to decide factual and other
guestions relating to the Plan and Plan bengfitsluding, without limitation, eligibility for,
entitlement to and payment of benefits.”ARQD®7. Keiter has indicated, and Tobey has not
disputed, that the Executive Committee wadedated authority by t# Board to make all
discretionary determinations with regard tobBy’s claim for benefits. As such, the Executive
Committee’s decision will be reviewed dar the abuse of discretion standard.

Although cross motions for summary judgmexre before the Court, the single question
presented is whether Keiter abused its disoretin denying Tobey besfits under the Plan.
While the Court would normally consider eachotion separately, a combined analysis is
appropriate where each party’s motion is little mahan a reiteration of its opposition to the
other motion.See Woods v. Prudential Ins. Co. of AINo. 4:06¢cv148, 2007 U.S. Dist. LEXIS
41273, at *16 (E.D. Va. June 6, 200¥racated on other grounds by28 F.3d 320 (4th Cir.
2008). Keiter’s denial letters explicitly state thiaenefits were denied because Tobey failed to
meet the Plan’s retirement notice requirement. 8igady, the letters explain that the Executive
Committee determined that Tobey rescinded tB82 Notice, making his February 2012 notice
effective for the purposes of the Plan. As sucle, mhore specific question presented is whether
Keiter unreasonably determined that tr00® Notice was rescinded and ineffective.

Tobey argues that Keiter abused its disaetbecause its denial decision was based on
an unreasonable interpretation of the purpose glain language of the Plan made while acting

under a substantial conflict of interéstKeiter argues that it did not abuse its discretand

“ At oral argument, Tobey asserted for the first time that although summary judgment in his favor wagsgpropr
summary judgment in favor of Keiter w@appropriate because a materaitfial dispute existed as to whether
Keiter's conflict of interest tainted its denial decisiblowever, the standard for euating a plan administrator’'s
decision expressly weighs the existence of, and extent to which, any conflict of intdtestantkecision
unreasonablesee Booth201 F.3d at 342-43. Courts regularly grant motions for summary judgment despite the fact
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based its denial decision on substantial evideafter resolving a factual dispute as authorized
by the Plan.

The Fourth Circuit has made clear that a decissomot an abuse of discretion “if it is the
result of a deliberate, principdl reasoning process and if is supported by substantial
evidence."Evans v. Eaton Corp. Long Term Disability Pla&Bl4 F.3d 315, 322 (4th Cir. 2008)
(quoting Bernstein v. CapitalCare, Inc.70 F.3d 783, 788 (4tiCir. 1995)). The abuse of
discretion standard, therefore, “equates to reablemaess” and is less deferential than the
arbitrary and capricious standand. at 322 (citingFirestone 489 U.S. at 111Booth 201 F.3d
at 342). The Court considers eight nonexclesifactors in deterining whether a plan
administrator’s decision was reasonable:

(1) The language of the plan; (2) therposes and goals of the plan; (3) the

adequacy of the material considered to make thdsibec and the degree to

which they support it; (4) whether thalticiary’s interpretation was consistent

with other provisions in the plan and widarlier interpretation of the plan; (5)

whether the decision-making process waasoned and principled; (6) whether

the decision was consistent with the pedaral and substantive requirements of

ERISA; (7) any external standard relevantthe exercise of discretion; and (8)

the fiduciary's motives and any conflict of intetésmay have.

Booth 201 F.3d at 342-43. Keiter’s decision tongelobey’s claim for retirement benefits must
be upheld unless, under the rubric set fortiBoaoth its decision was an unreasonable abuse of
discretion.

Under the firstBoothfactor, the Court must consider whether the Exeeu€ommittee’s
interpretation of the Plan wasasonable. Tobey asserts that this factor weighkis favor
because the Executive Committee’s interpretatios wareasonable. Specifically, he argues that

because section 6(b) of the Plan does not profedeescission of written notice of retirement,

no rescission of written notice can occur.tRer, Tobey argues that the only reasonable

that conflicts of interest exiskee, e.gDuPerry v. Life Ins. Co. of N. An632 F.3d 860 (4th Cir. 2011) (affirming

the district court’s grant of summary judgmevhere a conflict of interest existetjijton v. UNUM Life Ins. Co. of

Am, No. 1:12-CV-866, 2013 U.S. Dist. LEXIS 120272 (E.D. Va. Aug. 22, 2013). Tobey’s reliaMekiander v.
Defined Benefit Pension PlaNo. CV 04-804 AS, 2004 U.S. Dist. LEXIS 20607 (D. Or. Oct. 5, 2004), is

misplaced. The District of Oregon red to grant summary judgment where the existence of a conflict of interest
was disputedd. at *12-13. This Court is not precluded from granting summary judgment where the Parties concede
the existence of a conflict of interest.
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interpretation of the Plan is that the writtamotice requirement is copletely and irrevocably
satisfied upon delivery of written notice, so loagactual retirement occeimore than two years
after delivery.

Keiter explained its rejection of this interpga¢ion of the Plan in the denial of Tobey’s
first appeal. Under both the first and secdBaloth factors, Keiter’s interpretation of the Plan
was entirely reasonable for twoagons. First, Keiter’s interprdian of the Plan was consistent,
or at least not inconsistent, with the purposed gpals of the Plan. The Plan states that “the
intent of the Corporation is to pay retirementleéts to those of its employees designated as
having participating status.” ARO0O0001. Howev&eiter reasonably asserts, and Tobey does
not dispute, that the purpose of the Plan’s nopicevision is to incentivig retiring employees to
provide sufficient time to implement successi planning. Effective succession planning
provides financial benefits to Ker, insuring future retirement benefits. In ligbht Keiter’'s
determination that Tobey had rescinded the 2008 depKeiter’s denial of benefits for lack of
timely notice of intent to retire was contat with the purpose anhgoals of the Plan.

Second, Keiter reasonably rejected Tobey's assertivat the Plan’s silence as to
rescission precluded the possibility of rescindimgtten notice of retirement. Keiter explained
in its second denial letter thdt “disagrees with [Tobey'sjinterpretation of Section 6(b)”
because precluding the possibility of rescissionwoften notice would “lead to absurd results”
by allowing employees to satistiie notice requirement “simply kgiving notice of an intent to
retire ‘someday more than two years in the futiflR000632. Benefits plans subject to ERISA
are interpreted under the ordinary principles ontcact law and courts regularly find
consistent, additional terms to be implied whematract is silentWheeler v. Dynamic EngTq,
Inc., 62 F.3d 634, 638 (4th Cir. 1995). The Plan veHeder with interpretive discretion, and it
was therefore not unreasonable for Keiter to intetsection 6(b) to allow for mutual rescission
of written notice of intent to retire. Further,agtPlan vested Keiter with discretion to “decide

factual and other questions relating to thearRl ARO00007. In light of this unambiguous
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language, it was withirKeiter’s discretion to determinehether Tobey’s rescinded the 2009
Notice shortly after tendering it. Accordingly,eélCourt finds Keiter’s interpretation of section
6(b) to be reasonable in light of the purpose @& tlotice requirement and the text of the 2009
Notice itself, which contempled its own rescission.

Under the thirdBooth factor, the material considered by the Executigen@ittee was
adequate and substantially supported Keitersidledecision. Again, the Parties acknowledge
that the dispositive fact in issue is whetheb&g rescinded the 2009 Woe, and the Plan gives
discretion to Keiter to decide factual questio@ensistent with its discretion, Keiter looked to
circumstantial evidence to determine whethlerbey actually rescinded the 2009 Notice. In
addition to considering the deglations of both Tobey and HaKeiter considered documents
ultimately appended to an administrative record 667 pages. As discussed)fra, the
administrative record substantially supports Kesteienial decisior?.

Under the fitthBooth factor, Tobey argues that Keiter's decision-makprgpcess was
improper because Hall participated, despite afloct of interest, and because the denial
decisions were preordained. Regarding Halbarticipation, the primary factual dispute
governing Tobey’s claim centers on whether Toleaplicitly rescinded the 2009 Notice in an
undocumented conversation with Hall. Despitéstbonflict, Hall participated in discussions
regarding disposition of Tobey's claim and mi@med throughout that Tobey had verbally
rescinded the 2009 Notice. To the extent tllabey argues that Hall's participation caused
Keiter's process to be unreasoned and unprincipte@, Court assesses the effect of Halls
conflict of interest under the eighBoothfactor.

Regarding the preordained nature of the denialgdetj Tobey argues that Rick White's
affidavit proves that his claim was not givenoper consideration. While the administrative

record indicates that the denial decision nieave been made as early as March 7, 2G#&2,

® With regard to the fourth and severhothfactors, neither party includedidence in the administrative record
speaking to Keiter's prior interpretations of the Planany external standards relevant to Keiter's exercise of
discretion. Additionally, neither party makes an argument on these factors. As such, the fourth andBsetienth
factors do not weigh in favor of either party.
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AR000268 (worrying that wording in the Marchholetter could compromise Keiter’s position),
there is nothing in the record indicate that Keiter made itdecision prior to considering the
merits. Keiter began discussions of Tobeyaiml almost immediately after he tendered his
resignation, met at least once to discuss the ¢laimd discussed the drafting of the March 9th
letter extensively prior to itgelivery. White's affidavit onlyindicates that “soon [Jafter”
February or March of 2012, Hall indicated that Tgbeclaim would be denied. This vague
assertion is not inconsistent with the foregpianalysis and, therefore, Tobey has not shown
that the denial decision was preordairfed.

Under the sixthBooth factor, the Court finds that the Executive Comméfs denial
decision was consistent with éhlprocedural and substantive requirements of ERIAnoted
above, Keiter's denial decision was consistent wlith language of the Plan. Further, Tobey was
fully aware of his rights and obligations under tRkan.See Friz v. J&H Marsh & McLennan,
Inc., 2 F. App’x 277, 282 (4th Cir. 2001).

While the foregoing factors weigh heavily in favof Keiter, the eighthBooth factor
requires the Court to account for the multiglenflicts of interestunder which Keiter was
operating. First, Keiter was operating under maficial conflict of interest as both the Plan
administrator and entity funding the PleBee Metropolitan Life Ins. Co. v. Glens64 U.S. 105,
117 (2008). Keiter concedes that a financial canfif interest existed, Hullogically argues that
Tobey's knowledge of the confliadf interest reduces its signifiace to this Court’s analysis.
(Defs.” Mem. Opp. Pl’'s Mot. 27.) Keiter’s structairconflict of interest is confirmed by the
Executive Committee’s immediate consideration & fimancial ramifications of Tobey’s claim.

Second, there is some evidence in the record tatd that members of Keiter’s Board
of Directors held personal animus againstb&yp. Specifically, COOGustavvson responded,

“Game on Bitches!” when informed that Tobeystial denial letter would be sent. AR000310.

® Tobey additionally argues that his appeal was pesoed as evidence by Chief Operating Officer (“COQO”)
Gustavvson'’s expression of hope that Tobey had procedurally defaulted his appeal. In ligfactfttat COO
Gustavvson did not participate in consideration of Tobey’s appeal, this argument fail
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While this statement may or may not be reflecti¥@ersonal animus toward Tobey, it seems to
at least indicate that she viewed Tobey’s claimifenefits in a hostile and adversarial light.

Third, Hall participated in the denial demsi, despite the fact that it turned on his
assertion that Tobey rescinded the 2009 Notidall appears to have guided discussion
regarding disposition of Tobeyslaim and to have drafted both denial letters, Wwhielied
heavily on his own contention that Tobey hadbadly rescinded the 2009 Notice. While Keiter
argues that it was reasonable for Hall to partitédsecauseof his first-hand knowledge—rather
than despite it—Hall's participatiorealistically guaranteed one vote for denial ob&y’s claim.
As such, the administrative record indicates tKaiter was operating under at least one, and
possibly three, conflicts of inteseat the time it denied Tobeytlaim for retirenent benefits.

The Supreme Court has held that an ERISA @dministrator’s conflict of interest must
be considered as “one factor among many” in dieg whether a denial @esion was an abuse of
discretion.Glenn, 554 U.S. at 116. The Court declined to creatmme-size-fits-all” standard,
and instead acknowledged that the impact of@fladd of interest may vary depending on case-
specific considerationdd. at 116-17. Where circumstances suggest a higkeliHhood that a
conflict of interest affected a denial decisiongthonflict of interest factor will weigh more
heavily.ld. at 117.

In this case, the Parties and the Court agtieat proper disposition of Tobey’s claim
turned on whether he explicitly rescinded the 20Nftice. The Executive Committee exercised
its discretion to make factual determinations aowdnfd that Tobey did, in fact, explicitly rescind
the 2009 Notice. Therefore, to determine the propeight accorded to the conflict of interest
factor, the Court must determine whether #eis a likelihood that Keiter's factual
determination was affected by its conflict of inéet.See id

To assess the objective reasonableness oeKeitactual determination, the Court looks
to the direct and circumstantial evidence ire #odministrative record upon which Keiter based

the denial decision. The dire&vidence in the administrative record is limited doectly
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conflicting, and equally probativeevidence—Hall's word against Tobeyslhe administrative
record additionally contains circumstantialidence bearing on Tobey’s instructions for the
2009 Notice.

The circumstantial evidence indicating thabbey did not rescind his 2009 Notice is
limited to one fact: the accompanying memorand listed several complaints about Keiter’s
treatment of Tobey and vaguely asserted that heéha] to have reason in the future to rescind
[his] notice.” AROO0066. Tobey argues that besa his complaints were never addressed, he
would not have rescinded the 200@®tice. The Court finds Tobey/attempt to characterize the
2009 Notice as a “contingent tice of retirement” to be hidp unpersuasive. As an initial
matter, a contingent notice of retirement wouldd in conflict with the admitted purpose of
section 6(b) of the Plan. Allowing contingenmtotice of retirementto satisfy the Plan’s
requirement would make Tobey the sole arbiter okther his complaints were resolved and
whether, or when, he might retire. More fundamelytalobey mischaracterizes the nature of
the 2009 Notice. The 2009 Notidisted complaints and “allow[ed] seven days to kohings
out with [the Executive Committee] before cadlim Board of Directors meeting.” ARO00063. It
then posited that the Executive Committee was figyito drive [Tobey] out of the firm,”
suggested that, if so, Tobey would “discuss a heson.” ARO00065. This language signals that
Tobey was suggesting the possibildfya buy-out, rather than submitting a contingantice of
retirement. Nevertheless, in adidn to requesting action, th2009 Notice went on to “also
serve as notice to the firm” of Tobey’s inteadiretirement. ARO0O006%espite his vague hope

for future rescission, Tobey did not predicate resion of the 2009 Notice on any particular

" Tobey argues that the Court should discount Haditmonial evidence—as wels the Executive Committee’s
consideration of it—because it was not made under oath. The Fourth Circuit does not appear toifiezlyspec
addressed this issue. However, one court in the FourthiChas explicitly held that “the Federal Rules of Civil
Procedure do not apply to an ERISA administrator’'s benefits determindauwikner v. Columbia Gas
Transmission, LLCNo. 5:09CV123, 2012 U.S Dist. LEXIS 21812, at *15 (N.D. W. Va. Feb. 22, 2012) (internal
guotation marks omitted). Additionally, at least one sistetitiras explicitly held that a “plan administrator is not
a court of law and is not bourty the rules of evidenceSpeciale v. Blue Cross & Blue Shield As§88 F.3d 615,
622 n.4 (7th Cir. 2008) (citation omitted). The Court ageeesfinds that Hall's declaration was properly included
in the administrative record.
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action by the Executive Committe@s such, the Court finds that this circumstantgaidence
only weakly supports the conclusion thiedbey did not rescind the 2009 Notice.

In contrast, there is a large body of circumgtahevidence indicating that Tobey did, in
fact, rescind the 2009 Notice. Thasidence generally relates to Tobey’s behavioera®009 that
was inconsistent with the intention stated in #0909 Notice and, therefore, consistent with the
conclusion that Tobey had rescinded the 20N0&ice. The denial letters provided to Tobey
detail this circumstantial evidee, but persuasive examples of this behavior inelud) self-
reporting in 2010 of an expected retirement datdDetember 31, 2017; (2) failure to call a
Board of Directors meeting asdicated in the 2009 Notice; (3) presentation ofiagement
goals for 2012 without indicating an intent to reti(4) participation in January 2013 in a hiring
decision whose purpose was to facilitate Tobe3012 goal achievement; and (5) failure on
multiple occasions to object tthe accuracy of circulatedocuments whichlisted Tobey’s
retirement date in 20%.

Based on these facts, the body of circumstantiaddence in the administrative record
supports the conclusion that Tobey actuallgaieded the 2009 Notice. Because the evidence
tending to show that Tobey did rescind the 20N&ice substantially outweighs evidence to the
contrary, the Court cannot conclude that Keiteenil decision was unreasonably influenced
by any conflict of interest. Accordingly, the mflict of interest facbr should not be given
sufficient weight to overcome the othBoothfactors, which weigh hedy in Keiter’s favor.

On balance, th&oothfactors (including consideration dfie conflicts of interest Keiter
held) favor a finding that Keiter did not abu#e discretion. Because the Plan gave Keiter
discretion both to construe terms of the plam ao resolve factual disputes, this Court may only

deny summary judgment if Keiter unreasohaboncluded that Tobey rescinded the 2009

8 Tobey argues that these facts afestdutely inconsequential” becausebBy never actually rescinded the 2009
Notice and because the Plan does not require acts, subsexqweitien notice, confirminghe intent to retire. While
the latter assertion is a correct characterization of @, Fbbey misconstrues the context in which this Court and
Keiter considers these facts. Because the dispositive dispaterns whether Tobey explicitly rescinded his 2009
Notice, these facts merely act as gimstantial evidence of whether resagsoccurred, as was explained in both
Keiter's initial denial letter and its appeal denial letter.
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Notice. “[T]he court does not reverse merely be@itswvould have come to a different result in
the first instance.’Evans 514 F.3d at 325. Accordingly, the Court cannoldhthat Keiter’s
denial decision was an unreasble abuse of discretion.
IV. CONCLUSION

For the foregoing reasons, Plaintiffs Moti for Extension of Time is GRANTED,
Defendants’ Motion for Summary Judgment is GRANTEDJ Plaintiff's Motion for Summary
Judgment is DENIED.

Let the Clerk send a copy of this Memadum Opinion to all counsel of record.

An appropriate Order shall issue.

/[s/
James R. Spencer
United States District Judge

ENTERED this___7th day of January 2014.
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