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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

SANDRA D. CARTER,
Plaintiff,
V. Civil Action No. 3:14-CV-97
WALTER R. CURFMAN, JR.,
Defendant.

MEMORANDUM OPINION

THIS MATTER comes before the Court on a Motion tsmiss (ECF No. 2) by Sabrina
Fowler (“Fowler” or “Movant”). Favler argues that this Court lacks jurisdiction overs matter
due to the defense of sovereign immunity. For tbasons stated below, the Court will GRANT
Fowler’s Motion.

l. BACKGROUND?
A. Legal Background

Under 5 U.S.C. § 5520a(b), “pay from an agency moemployee is subject to legal
process in the same manner and to the samenede if the agency were a private person.”
Under 42 U.S.C. § 659,

moneys . .. due from, or payable by, the Uniteat&s or the District of Columbia

...toanyindividual . .. shall be subjeitt,like manner and to the same extent as

if the United States or the District of Columbia neea private person, to

withholding in accordance with Stateneenacted pursuant to subsections (a)(1)

and (b) of section 666 of this title arrégulations of the S®etary under such

subsections, and to any other legatocess brought, by a State agency

administering a program under a State plan appraweder this part or by an
individual obligee, to enforce the legabligation of the individual to provide

child support or alimony.

Pursuantto 5 C.F.R. 8§ 581.305(e)

1For the purposes of this Motion, the Court assumallesf Plaintiffs’ well-pleaded allegations to beute,
and views all facts in the lighhost favorable to PlaintiffsST.G. Slater & Son v. Donald P. & Patricia A.
Brennan, LLC 385 F.3d 836, 841 (4th Cir. 2004) (citiMylan Labs, Inc. v. Matkari7 F.3d 1130, 1134
(4th Cir. 1993))seeFed. R. Civ. P. 12(b)(6).
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(1) Neither the United States, any disbursofficer, nor any geernmental entity
shall be liable for any payment maftem moneys due from, or payable by,
the United States to any individual yswant to legal process regular on its
face, if such payment is madeaccordance with this part.

(2) Neither the United States, any disbursofficer, nor any geernmental entity
shall be liable under this part to pay money dansafgpe failure to comply
with legal process.

B. Factual and Procedural Background

Defendant Walter R. Curfman, Jr. (“Curfmanis the debtor in this matter. Plaintiff
Sandra D. Carter (“Plaintiff” or “Carter”) ifst filed a GarnishmenBummons to the Social
Security Administration (“SSA"pn April 17, 2012. The return date for the summuwas June 1,
2012, and Fowler, District Manager for the A% Richmond, Virginia did not respond. A
Circuit Court for Henrico County, Virginia (“Hemgo Circuit Court”) then issued a show cause
order with a return date of July 20, 2012. On JdRe2012, Fowler sent a letter to the Henrico
Circuit Court stating that the judgment debt@urfman, was not an employee of the SSA and
that no funds were available. On July 20, 20tt#e Henrico Circuit Court issued a second show
cause order requiring Fowler to provide a more sab8ve answer.

Plaintiff again filed a Garnishment Summons withetBSA on October 21, 2013. On
November 26, 2013, Fowler sent an answer ® @ourt stating that she could not comply with
the request because the Summons didnt stdtether it was for alimny or child support.
Subsequently, the Henrico Circuit Court directeladintiff to send evidence to Fowler showing
that the Garnishment Summons was for alimomgiuding: (1) an Order of Contempt prepared
by Carter’s former attorney; (2) a copy of ténal Order; (3) a FirsModification to Final
Order; and (4) a show cause order. Also includedhi® packet of evidence was a cover letter
that indicated that the matter had been goméd until January 3, 2014. Fowler did not
respond. On January 3, no appearance was rha@&SA and the Henrico Circuit Court entered

the show cause order (“Show Cause Order”), directhat a certified copy be served on Fowler.

The Show Cause Order at issue was served on Janlfarg014. The Show Cause Order



commanded Fowler to appear before the Hem@ircuit Court on March 7, 2014 and “show
cause if [as to] why she should not be held inteonpt of Court or fined or imprisoned, or both,
for failure to comply with the Garnishme&nSummons issued [to the Social Security
Administration, Sabrina Fowler, Birict Manager] on October 22013.” (Notice of Removal Ex.
2,at 1). To date, Fowler has not communicatethwilaintiff directly or through a third party.

This matter was removed to this Court on Februdry2D14. Fowler filed a Motion to
Dismiss on February 18, 2014. Plaintiff filed apposition styled as a “Motion to Affirm Show
Cause Order” on March 6, 2014. Fowler replied onrdhal2, 2014. No hearing is set and this
matter is now ripe for review.

M. LEGAL STANDARD

A motion to dismiss for failure to state claim upon which relief can be granted
challenges the legal sufficiency of a claim, ratlilean the facts supporting it. Fed. R. Civ. P.
12(b)(6); Goodman v. Praxair, Inc.494 F.3d 458, 464 (4th Cir. 200 ®Republican Party of
N.C. v. Martin 980 F.2d 943, 952 (4th Cir. 1992).cburt ruling on a Rule 12(b)(6) motion
must therefore accept all of the factual allegasiom the complaint as truegee Edwards v. City
of Goldsborg 178 F.3d 231, 244 (4th Cir. 1999\ arner v. Buck Creek Nursery, Ind49 F.
Supp. 2d 246, 254-55 (W.D. Va. 2001), in additimnany provable facts consistent with those
allegationsHishon v. King & Spaldingd67 U.S. 69, 73 (1984), and must view these facthe
light most favorable to the plaintifiChristopher v. Harbury 536 U.S. 403, 406 (2002). The
Court may consider the complaint, its attachnserand documents “attached to the motion to
dismiss, so long as they are intapto the complaint and authentiSecy of State for Defence
v. Trimble Navigation Ltd 484 F.3d 700, 705 (4th Cir. 2007).

To survive a motion to dismiss, a complaimtst contain factuallegations sufficient to
provide the defendant “notice of what the . . imlas and the grounds upon which it restB€ll
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (quotir@pnley v. Gibson355 U.S. 41, 47

(1957)). Rule 8(a)(2) requires the complaint ttegé facts showing that the claim is plausible,
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and these “[flactual allegations must be enouaglraise a right to relief above the speculative
level.” Twombly, 540 U.S. at 555ee id at 555 n.3. The Court neeat accept legal conclusions
presented as factual allegationgl. at 555, or “unwarrantedinferences, unreasonable
conclusions, or argumentsg. Shore Mkts., Inc. v. J.D. Assocs. Ltd. PsHg3 F.3d 175, 180
(4th Cir. 2000).

1. DISCUSSION

Removal jurisdiction is derivative of a state cdsijurisdiction. Smith v. Cromer159
F.3d 875, 884 (4th Cir. 1998). As a consequence, ifsue is whdter sovereign immunity
barred issuance of the Show Cause Order by the id@Qircuit Court.

This Court lacks jurisdiction to enforce the ShoauGe order because Fowler is a federal
employee and sovereign immunipplies. While the “pay” of a federal employee desubject
to “legal process,5ee5 U.S.C. § 5520a(b), and the United States magumd “to enforce the
legal obligation of the individual to providehild support or alimony,” 42 U.S.C. § 659(a),
nothing permits Plaintiff to implement an actidor damages against a federal officer. While
Plaintiff argues that she, personally, does n@ks@éamages from Fowler, she also does not seek
“legal process” in the form of a garnishmenter or otherwise under3520a or § 659. Further
a show cause order is a subpoena that cathiespotential for a contept citation, fine or
imprisonment, or both.

A waiver of sovereign immunity cannot bepted but must be unequivocally expressed.
Edwards v. U.S. Dept. of Justicé3 F.3d 312, 317 (7th Cir. 1994Fowler is a federal official
acting within the scope of her employmentdaRlaintiff has not shown that the Government
has expressly waivedsitsovereign immunityMcGrath v. Williams No. 8:13-CV-00833-AW,
2013 WL 4507613, at *3-4 (D. Md. Aug. 22, 2013) pdying sovereign immunity defense where
a plaintiff moved a state court to order a fedeeahployee to show cause based on the
employee’s alleged failure to comply with a writ gdrnishment). As such, the Henrico Circuit

Court had no jurisdiction tssue a show cause order.
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V. CONCLUSION
Because the defense of sovereign immunity applies, Court will GRANT Fowler’s
Motion to Dismiss.
Let the Clerk send a copy of this Memorand@pinion to all counsel of record and to

Plaintiff. An appropriate Order shall issue.

/[s/
James R. Spencer
Senior U. S. District Judge

ENTERED this 23rd  day of April 2014.



