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DEPART. OF STATE POLICE SEX

OFFENDERREGISTRY,

Defendant.

MEMORANDUM OPINION

(Dismissing 42 U.S.C. § 1983 Action)

RaymondBethelJr.,proceeding/?roseandin forma pauperis, filed this 42U.S.C.

§1983action.1 ThematterisbeforetheCourtfor evaluationpursuantto28 U.S.C.

§§ 1915(e)(2).

A. Preliminary Review

Where an individual is proceedinginformapauperis, this Court must dismiss the

actionif the Court determines the action (1) "is frivolous" or (2)"fails to state a claim on

which reliefmaybegranted."28U.S.C.§ 1915(e)(2).The firststandardincludesclaims

basedupon'"an indisputablymeritlesslegaltheory/"or claimswhere the "'factual

1Thestatuteprovides,in pertinentpart:

Every person who, under color of any statute... of any State ... subjects, or
causes to be subjected, any citizenof the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
actionat law....

42 U.S.C. § 1983.



contentions are clearlybaseless.'"Clay v. Yates, 809 F. Supp. 417, 427 (E.D. Va. 1992)

(quotingNeitzke v. Williams, 490 U.S. 319, 327(1989)). The secondstandardis the

familiar standardfor a motionto dismissunderFed. R. Civ. P.12(b)(6).

"A motionto dismissunderRule 12(b)(6)teststhe sufficiencyof a complaint;

importantly,it does not resolvecontestssurroundingthefacts,the merits of aclaim, or

theapplicabilityof defenses."Republican Party ofN.C. v. Martin, 980 F.2d 943, 952

(4thCir. 1992)(citing 5A CharlesA. Wright & Arthur R.Miller, FederalPractice and

Procedure § 1356(1990)). Inconsideringa motion to dismiss for failure to state a claim,

a plaintiffswell-pleadedallegationsaretakenastrueandthecomplaintisviewedin the

light mostfavorableto theplaintiff. Mylan Labs., Inc. v. Matkari, 7F.3d1130,1134(4th

Cir. 1993);see alsoMartin, 980 F.2d at952. Thisprincipleappliesonly to factual

allegations,however,and"acourtconsideringamotionto dismisscanchoosetobegin

byidentifyingpleadingsthat,becausetheyarenomorethanconclusions,arenotentitled

to theassumptionof truth." Ashcroft v. Iqbal, 556U.S. 662,679(2009).

The FederalRulesof Civil Procedure"require[ ] only 'ashortandplain statement

of the claim showing that the pleader is entitledto relief,' in order to 'give the defendant

fair noticeof what the . . . claim is and the grounds upon which itrests.'" BellAtl Corp.

v. Twombly, 550 U.S. 544, 555 (2007) (second alteration in original) (quotingConleyv.

Gibson, 355 U.S. 41, 47 (1957)).Plaintiffs cannot satisfy thisstandardwith complaints

containing only"labelsandconclusions"or a "formulaicrecitationof the elementsof a

causeof action." Id. (citationsomitted). Instead,a plaintiff mustallegefacts sufficient

"to raise aright to reliefabove thespeculativelevel," id. (citationomitted),statinga



claim that is"plausibleon itsface," id. at570,ratherthanmerely"conceivable."Id. "A

claimhas facial plausibilitywhen the plaintiffpleadsfactualcontent that allows the court

to drawthe reasonableinferencethatthe defendantis liable for the misconductalleged."

Iqbal, 556U.S. at678 (citing BellAtl. Corp., 550U.S. at556). In orderfor aclaim or

complaintto survivedismissalfor failure to stateaclaim, therefore,the plaintiffmust

"allege facts sufficient to state all theelementsof [his or] her claim."Bassv. E.I. DuPont

de Nemours & Co.,324 F.3d761, 765 (4th Cir. 2003)(citing Dickson v. Microsoft Corp.,

309 F.3d 193, 213 (4th Cir. 2002);Iodice v. United States,289 F.3d 270, 281 (4th

Cir. 2002)). Lastly, while the Court liberally construespro secomplaints,Gordon v.

Leeke, 574F.2d 1147, 1151 (4th Cir. 1978), it will not act as theinmate'sadvocateand

develop,suasponte,statutory andconstitutionalclaims that the inmate failed to clearly

raise on the faceof his complaint. See Brockv. Carroll, 107 F.3d 241, 243 (4th Cir.

1997) (Luttig, J., concurring);Beaudettv.City ofHampton, 775 F.2d 1274, 1278 (4th

Cir. 1985).

B. Summary of Allegations

Bethel waschargedwith failing to reregisteras aviolent sexoffender. (Compl.

4.)2 Thereafter,Bethel"wasconvictedin [the] ChesapeakeCircuit Courtfor aviolent

sexoffenderfail to register." {Id. at 5.) Bethelcontendsthathe is anonviolentsex

offenderandshouldnot haveto registeras aviolent sex offender. {See id.at 7.) Bethel

demandsmonetarydamages.{Id. at 8.) Bethelnames,"Depart,of StatePoliceSex

OffenderRegistry"asthesole defendant.{Id. at 1.)

2TheCourtemploysthepaginationassignedtotheComplaintbytheCM/ECFdocketing
system.

3



C. Analysis

In orderto statea viableclaim under42 U.S.C. § 1983, aplaintiff mustallegethat

apersonactingundercolorof statelaw deprivedhim or her ofeitheraconstitutional

right or a rightconferredby a law of theUnitedStates.SeeDowe v. Total Action Against

Poverty in Roanoke Valley, 145F.3d653,658 (4th Cir. 1998)(citing 42U.S.C.§ 1983).

TheDepartmentof StatePolice,SexOffenderRegistryis not a person forpurposesof 42

U.S.C.§ 1983. SeeWill v. Michigan Dep'tStatePolice,491 U.S. 58, 66(1989).

Accordingly,the action will bedismissedwithoutprejudice.

An appropriateOrderwill accompanythisMemorandumOpinion.
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