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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

PAMELA MELVIN,
Plaintiff,
V. Civil Action No. 3:14—CV-00439
U.S.A. TODAY, et al,
Defendant.

MEMORANDUM OPINION

THIS MATTER is before the Court on: (Newspaper Defendants’12(b)(6) Motion to
Dismiss For Failure to State a Claim filed U$A TodayThe Washington Posbetroit Free
Press Newark Star-LedgerPhiladelphia InquirerandDallas Morning News, In(“the
newspaper defendants”), ECF Ng.(2) Defendant Sun-Times Media, LLC’s Motion tisBhiss
Plaintiffs Complaint Pursuant to Federal Rule dfilProcedure 12(b)(2}ECF No. 15, and
Defendant Sun-Times Media, LLC’s Motion to Digsa Plaintiff's Complaim Pursuant to Federal
Rule of Civil Procedure 12(b)(6), ECF No. ffed by Sun-Times Media, LLC, d/b/a Chicago
Sun-Time3d (“Sun-Times”); and (3) Diendant Boston Globe Media Partners, LLC's Motion t
Dismiss Complaint filed bfhe Boston Globé&the Globe”), ECF No. 28. Because it is related
the instant matter, the Court will also addressrRRI#i's Motion for Partial Amendment of the

Complaint (“Motion to Amend”) filed by PlainffiPamela Melvin (“Melvin”). ECF No. 34. Sun-

1Defendant Sun-Times Media, LLC, d/b/a ChicagmStimes, filed a Motion to Dismiss Plaintiff's
Complaint Pursuant to Federal Rule of Civil Procesii2(b)(2) concurrently with its Motion to
Dismiss Plaintiffs Complaint Pursuant todreral Rule of Civil Procedure 12(b)(6%eeECF Nos. 15-
18.

2 Plaintiff Pamela Melvin (“Melvin”) actuallpamed “Chicago Sun-Times” as one of eleven
newspaper defendants, which is a d/b/a of $imes Media, LLC, an lllinois limited liability
company and publisher of tighicago Sun-Timesewspaper.
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Times as well as the newspaper defants together with the Globeppose Melvin’s Motion to
Amend. ECF Nos. 35, 36.
l. FACTUAL AND PROCEDURAL BACKGROUND
On June 19, 2014, Melvin filed a 173-pa§@0-paragraph Complaint against eleven
newspapers across the country alleging violatiohiser constitutional and civil rights under 42
U.S.C. 8§ 1981 and the First Amendmer@eeComplaint (“Compl.”). She also alleged violations
under various articles of the Universal Dedton of Human Rights. Compl. § 333. On
September 3, 2014, six of the eleven defendants négwspaper defendants, moved to dismiss
Melvin’s Complaint. On September 8, 2Q18un-Times separatelgnoved to dismiss the
Complaint pursuant to Rules 12(B)(and 12(b)(6) of the FederRules of Civil Procedure. ECF
Nos. 15, 17. On September 16, 2014, the Globeedao dismiss the Complaint. ECF No. 28.
On October 21, 2014, after this Cowgrtanted Melvin an extension of timggeeECF No.

33, to respond to the aforementioned motiondi®miss, Melvin filed a two-page Motion to
Amend, in which she seeks “to amend only the festatute upon which [Melvin’'s] action was
filed.” Pl's Mot. to Amend at 1Specifically, she stated as follows:

moves to amend the statute 42 U.S.C. 8118a) by replacing it with the “Civil

Rights Act of 1964.” Plaintiff replaces statute W2S.C. § 1981 (a) with the Civil

Rights Act of 1964 on all pages after page 159 anthe First Claim for Relief of

the Complaint.
Id. at 1-2. In her Motion to Amend, Melvin “respedtfjumoves the Court to file a partial
Amendment to the Complaint as a mattdrcourse under Rule 15[(a)](1)(B).Id. at 1. Thus,
she argued that she had a right to amend her Cdntda of the date that she filed her Motion
to Amend. On October 31, 2014, the newspagefendants, with the Globe joining, filed an

opposition to Melvin’s Motion toAmend, requesting that thiSourt deny Melvin’s Motion to

Amend because the amendment would be futieeNewspaper Defendants’ Opposition to

3 Instead of filing a separate opposition to PldflstMotion for Partial Amendment of the Complaint
(“Motion”) The Boston Globg&the Globe”) joined the opposition filedSA Today, The Washington
Post, Detroit Free Press, Newark Star-Ledger, Phdiphia Inquirer andDallas Morning News
(“the newspaper defendants”) “avoid unnecessary repetitionSeeNewspaper Defendants’
Opposition to Plaintiffs Motiorfor Partial Amendment of the Goplaint (“Defs.’ Oppn”) at 1.
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Plaintiffs Motion for Partial Amendment of th€omplaint (“Newspaper Defs.” Oppn”) at 2.
Likewise, Sun-Times filed its opposition to the Nin to Amend on November 4, 2014, agreeing
with the newspaper defendants’ argument ttheg amendment would be futile and requesting
that this Court deny the Motion to Amend andi@man Order dismissing with prejudice all of
Melvin's claims against Sun-Times. DefendannhSlimes Media, LLC's Opposition to Plaintiff's
Motion for Partial Amendment of the Complaint (“Sdimimes’Oppn”) at 1, 3-4.

Because this matter is before the Courttba a multitude of motions to dismiss filed by
the Globe, Sun-Times, and the newspaper defendahts,following facts are drawn from
Melvin’s Complaint and are cotrazied in the light most favorable to her. Melvidleges
violations of her constitutional and civil rightender 42 U.S.C. § 1981, the First Amendment,
and various articles of the Urawsal Declaration of Human Rightsin general, Melvin has been
mistreated by a variety of individuals and entities, includimhe United States Department of
Veterans’ Affairs (“VA"), various judgesand other government officialsSee generallyCompl.

19 1-575. Her life is “in grave danger” as a régflcriminal and racially discriminatory conduct
on the part of the VA and the failure of any UsdtStates court of official to protect heBee e.g.

id. 191-3. As a result, she is in “dire need of meldicaatment” because she has “suffered
devastating harm” from being deprived of treatmerd. §13. Additionally, Melvin states,
without much explanation, that attorneys foetWA have created a “one-way Internet system”
at her apartment, through which thegntrol her computers and printersd. 1 3 n.1. As a
consequence, Melvin blames the government—sinceg ¢batrol her computer and printer—for
any errors in her Complaint and adds that sisesdafe nowhere as there is no injury, harm,

atrocity or act of terrorism that the VA attornegtsd others cannot inflict upon herld.

41n part, Melvin’'s Complaint is based on var®articles of the Universal Declaration of Human
Rights. See e.g.1 335. The Court will not address allegat$ related to violations of the Universal
Declaration of Human Rights bause they are based on clearly nonbinding lawaredhus
frivolous.

5 More specifically, Melvin reports that the elvdefendants have not reported on her many
administrative and civil actions against the Uni®tdtes Department of Vetens’ Affairs and others
for allegedly taking control of her computer, spyion her, leaving feces at her house, abusing the
court system, and engaging in other types of hanasd. Seee.g, Compl. 11 332-33.
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Melvin’s claims are predicated on the eleven dd&mts’ failure to report Melvin’s
administrative proceedings and civilteons against the federal governmeritl. §118-19, 576,
591-92, 594-95, 597, 600. More specifically, thleven defendants have published articles
about other high-profile “civilcases that were filed by wiitcitizens against the Federal
Government, its agencies and its officialsd. § 576, but they have not reported on Melvin's
civil actions because she is African-Americad, Y 588-594. According to Melvin, “[b]y
publishing the court cases filed by white citizeagainst the federal government and refusing
and failing to publish the court cases filed by tBlack Plaintiff against the federal government,
[the Globe, Sun-Times, and the newspapefedéants] intentionally discriminated against
Plaintiff because of her race inolation of 42 U.S.C. § 1981(a)Id. 11 597, 594-600.

The Complaint seeks a mandatory injunction agaalstlefendants to “publish [] the
court cases that Plaintiff filed in the federal ctauagainst the federal government, its officials,
and its agencies, as the . . . [defendants] phbtisthe court cases thahite citizens filed.” Id.
at 172-73. The Complaint also seakamages in excess of $150,000 agaifilsé Washington
Post and U.S.A. Todaybut not against the other newspaper defendantsGlobe, or Sun-
Times.

. LEGAL STANDARD
A. Amending a Complaint

Rule 15(a)(1) of the FederRlules of Civil Procedure alles a party to amend its
complaint as a matter of course within twenty-o8#)(days of serving the complaint, or within
21 days after service ofraotion to dismiss. Fed. R. Civ. B5(a)(1). In all oher cases, a party
may amend its complaint “only with the other pastwritten consent or the court’s leave.” Fed.

R. Civ. P. 15(a)(2). The FeddrRules instruct courts to “freely give leave wh@rstice so

6 Melvin complains that the defendants have regorted on lawsuits &t she has filed (citing
docket numbers 1:12-CV-1501 and 5:09-CV-235), lnate reported on litigéon involving Valerie
Plame, Paula Jones, and former Veterans Affaicse8ary Eric Shinseki. Complaint (“Compl.”) 19
598, 594.
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requires.” Id. However, “[a] district court may deny motion to amend when the amendment
would be prejudicial to the opposing party, the nmgvparty has acted in bad faith, or the
amendment would be futile.Equal Rights Ctr. V. Niles Bolton Assac802 F,3d 597, 603 (4th
Cir. 2010).
B. Motion to Dismiss

Under Federal Rule of Civil Procedure 12(b)(&)party may move to dismiss for “failure
to state a claim upon which relief can be granteded. R. Civ. P. 12(b)(6). When considering a
Rule 12(b)(6) motion to dismisshe court must accept the plaiiifit factual allegations as true
and draw all reasonable inferegscin the plaintiff's favor.See E.I. du Pont de Nemours & Co. v.
Kolon Indus, 637 F.3d 435, 440 (4th Cir. 2011). But “the tebleat a court must accept as true
all of the allegations contained in a complais inapplicable to legal conclusionsAshcroft v.
Igbal, 556 U.S. 662, 678 (2009). On a motion desmiss, the court’s task is limited to
determining whether the complaint statpsausible claims for relief.”ld. at 679. A complaint
must sufficiently contain factual allegations inddton to legal conclusions. Although Rule
8(a)(2) requires only a “short and plain statmh of the claim showing that the pleader is

entitled to relief,” “a formulaic recitation of thelements of a cause of action will not d@ell
Atl. Corp. v. Twombly 550 U.S. 544, 555 (2007). Theofoaplaint must contain sufficient
factual matter, accepted as true, to ‘state a clamelief that is plausible on its face.lgbal,
556 U.S. at 678 (quotinwombly, 550 U.S. at 570). “Facts pled that are ‘meransistent
with’ liability are not sufficient.” A Socy Without a Name v. Virgini®55 F.3d 342, 346 (4th
Cir. 2011) (quotindgbal, 556 U.S. at 678).

Thus, to survive a motion to dismiss under Ruleb)@), Melvin’s Complaint must
contain “sufficient factual matter, accepted asetro ‘state a claim to redif that is plausible on
its face.” Igbal 556 U.S. at 678 (quotingwombly 550 U.S. at 570). Indeed, “Pro se

complaints are to be read liberally, but § 1951ddes not demand that we conclude {plaintiff]

had alleged that he was appealing a criminal adion returned on th@lanet Saturn,’ before
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such a complaint would warrant dismissal sua sp@sté&ivolous.”). White v. White886 F.2d
721, 724 (4th Cir. 1989)(citation omitted).
. DISCUSSION
A. Parties’Arguments
a. The Globe
The sole reliefthat Melvin seeks against the Glsbas follows:
[A]ln injunctive order requiring all even Newspaper Defendants to provide
Plaintiff the full and equal benefit ohe law, the First Amendment right of
freedom of the Press, for the security of Plairgifferson and property by
publishing the court cases that Plainfifed in the federal courts against the
federal government, its officials, and #@gencies, as the Newspapers Defendants
published the court cases that white citizélesl in the federal courts against the
federal government, its offials, and its agencies . . .
Compl. 1 5. The Globe argues: (1) the injunctigbef that Melvin seeks would violate the First
Amendment and (2) Melvin’s Complaint fails taasé a claim under 42 U.S.C. 8§ 1981. Defendant
Boston Globe Media Partners, LLC's Memorandwhlaw in Support of Motion to Dismiss
Complaint (“Globe’s Mem.”) at 3-4.

First, concerning the former bases, the @abrgues that the conduct alleged by Melvin
lies at the heart of editorial discretion protectadthe First Amendment, which leaves to private
citizens, not the government oti¢jants, the power to decide wietr to speak on any particular
subject.Id. at 4. The Globe cites tdiami Herald Publg Co. v. Tornillp418 U.S. 241 (1974) to
support its argument. IMiami Herald, the United States Supreme Court considered whethe
statute requiring newspapers to grant candidateght to equal space teply to criticism and
attacks on their records violated the guarantees foée pressld. at 241. The court iMiami
Herald struck down the Florida right-to-reply statuteaasunconstitutional intrusion upon the
editorial function of newspaper, even thouthe statute, by requiring that a candidate for

election to office have access to a monopolwas@utlet to reply to charges against him, was

designed to ensure a more fully informed electoralig. at 245, 258. The Globe cites to the



court’s reasoning that the exercise of ed@brjudgment is a practed First Amendment
activity:
A newspaper is more than a passive pgaele or conduit for news, comment,
and advertising. The choice of material to go irdonewspaper, and the
decisions made as to limitations on tsige and content of the paper, and the
treatment of public issues and publidficials — whether fair or unfair —
constitute the exercise of editorial rdwol and judgment. It has yet to be
demonstrated how governmental regulation of thic@l process can be
exercised consistent with First Amendment guarasntde free press as they
have evolved to this time.
Globe’s Mem. at 3 (quotinlyliami Herald, 418 U.S. at 248). The Globe argues that the #our
Circuit has applied the court’s reasoningMiiami Heraldto reach the conclusion that a plaintiff
cannot compel a newspaper to provide “equal accesghose “disagreeing with its editorial
positions” without running afoudf the constitutional guarantee of the freedom hd press.”
Id. at 4 (quotingania v. Fordham 702 F.2d 475, 477 n.5 (4th Cir. 1983)). Therefdhe Globe
argues, these constitutional principleg &atal to Melvin’s claims against it.

Second, the Globe argues that because Msl@omplaint fails to allege that any past,
present, or future contractual relationshipr @ny relationship of any kind) was allegedly
impaired by the Globe, her Complaint fails sbate a claim under 8§ 1981 and should be
dismissed accordinglyld. at 5.

b. Sun-Times

In her 173-page Complaint, Melvin’s only allegan specific to Sun-Times is that “[t]he
Chicago Sun-Times is an American daily newspapdslished and headquartered in Chicago,
lllinois.” Compl. § 26. SunFimes moves the Court to dismidse Complaint pursuant to Rule
12(b)(2) and 12(b)(6).

Regarding the 12(b)(2) bases, Sun-Times arghes there is no basis for this Court to
exercise personal jurisdiction over Sun-Timkd, alone award any relief to Melvin in law or

equity. SeeSun-Times’ Memorandum of Law in Suppat Defendant Sun-Times media, LLC’s

Motion to Dismiss Plaintiff's Complaint Pursuatd Federal Rule of Civil Procedure 12(b)(2)



(“Sun-Times 12(b)(2) Mem.”) at 2.Sun-Times states two argument support of its 12(b)(2)
motions, namely that: (1) it has insufficient rmmum contacts with Virginia and (2) exercising
jurisdiction over Sun-Times in Virginia fails to egort with the Due Process Clause of the
Fourteenth Amendmentie.,that the maintenance of suit in the forum would nomport with
traditional notions of fair @ly and substantial justice.ld. (citing Young v. New Haven
Advocate 315 F.3d 256, 264 (4th Cir. 2002)). rBlimes argues that: (1) Melvin is not a
resident of Virginia; (2) Sun-Times does notvkeaofficers, employees, offices, equipment,
telephone numbers, or property located within trem@onwealth of Virginia; and (3) Sun-
Times does not intentionally target Virginia reside. Sedd. at 2 (citing Ex. 1 “Ebach Decl.” §
5).

Reportedly, Sun-Times argues, the Complaintscite facts to support either specific or
general jurisdiction over the Sun-TimekKl. at 4. Rather, the Complaint contains allegatitms
the contrary. For example, Sun-Times argues, thm@aint alleges that Melvin is “a North
Carolina residentseeCompl. § 22, and that the Sun-Times is published headquartered in
Chicago, lllinois,id. {1 26.” Id. (internal quotations omitted)Furthermore, Sun-Times contends
that “[tlhere are no allegations that the Sum@®s regularly transacts or solicits business in
Virginia contracts to supply services or gooihs Virginia, owns real property in Virginia,
maintains Virginia offices, or lmengaged in continuous or systemalctivities in Virginia. Va.
Code § 8.01-328.1."Id. Further supporting that this Court ©iaot personal jurisdiction over
Sun-Times, Sun-Times reports thihte Complaint does not allege that it delivers espof its
newspaper to Virginia. ld. In fact, Sun-Times argues, the newspaper is focuskdost
exclusively on serving its local audiente lllinois, not residents of Virginia.ld. (citing Ex. 1
“Ebach Decl.”  6). Sun-Times argues that Meliolaims do not stem from any activity that
Sun-Times directed at this forum. To the aa@ry, Sun-Times argues, Melvin’s “claims appear
predicated upon the Sun-Times$&ck of interest in Plaintiff's agvity within the forum.” Id. at

5 (emphasis in originalsee also idEx. 1 “Ebach Decl.” 7. Moreover, Sun-Times unsbares
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that Melvin, who does not reside in Virginieannot allege that Sun-Times had prior dealings
with her’” Id. (citing Compl. 1 22). Accordingly, Suimes argues, Melvin cannot satisfy the
requirement that Sun-Times have sufficient mmmim contacts with the forum for the exercise
of jurisdiction over it to satigfconstitutional due process.

Concerning the 12(b)(6) ground, Sun-Tisnargues: (1) Melvin's Complaint lacks
sufficient factual matter with respect to Sun-Timgs) Sun-Times is entitled, as a matter of law,
to unfettered editorial control of the contentitsfnewspaper; and (3) Melvin does not possess a
statutory, common law, or Constitutional righf access to the pag®f its newspaperSeeSun-
Times’ Memorandum of Law in Support of @@dant Sun-Times media, LLC's Motion to
Dismiss Plaintiffs Complaint Pursuant to FedeRaile of Civil Procedure 12(b)(6) (“Sun-Times
12(b)(6) Mem.”) at 3 (citindMiami Herald, 418 U.S. at 258 (holding that the First Amendment
guarantee of a free press mandates exercise ofréalitfudgment by newspapers and bars
government from requiring newspaper to print maByi

First, Sun-Times argues that the Complairilsfao allege specificonduct—unlawful or
otherwise—by Sun-Times. Sun#ies 12(b)(6) Mem. at 3. Sun-Times argues that Meis
required to plead “factual content that alloth® court to draw the reasonable inference that
[Sun-Times] is liable for the misconduct allegedfd. (citing Twombly 550 U.S. at 560
(pleading antitrust conspiracy requires “moreamwthmerely parallel behavior”)). Sun-Times
contends that, although Melvin filed a 173-pggeading, she omitted virtually any operative
allegations specific to Sun-Timesd, instead, merely groupedwith ten other defendants. To

the contrary, Sun Time argues submits that Meldtually absolves all defendants of liability by

“In its moving papers, Sun-Times states, “Then@daint alleges that Plaintiff mailed documents
regarding her civil cases to two other defendabtg,not Sun-Times. Compl. 1 588—89. In any case,
Sun-Times has no Virginia mailing address, anel @ourt can take judicial notice that Sun-Times
has no office in Virginia.” Sun-Times’Memondum of Law in Support of Defendant Sun-Times
media, LLC's Motion to Dismiss Rintiffs Complaint Pursuant tBederal Rule of Civil Procedure
12(b)(2) (“Sun-Times Mem.”) at 5 iting Ex.1 “Ebach Decl.” f 5Business Entity Search
Commonwealth of Virginia, State Corporation Comnogss

https://sccefile.scc.virginia.gov/ Find/ Biness (last visited Sept. 2, 2014).
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claiming that “the VA and federal attorneys’taally are at fault because they “prohibited the
Newspaper Defendanfsom publishing her civil court casesld. (citing Compl. 1577).

Second, Sun-Times argues that the First Adraent of the United States Constitution
does not allow Melvin to commandeer Sun-Times’ edél decision-making and compel it to
write about her specific lawsuitsBecause it is established law that “[t]he choicexaterial to
go into a newspaper, and the decisions mad&odsnitations on the size and content of the
paper, and treatment of publicsises and public officials —whether fair or unfaiconstitute
the exercise of editorial control and judgmenWiami Herald, 418 U.S. at 258, Sun-Times
argues that the First Amendment guarantees Sungithe “absolute discretion to determine
the contents of [its] newspaper[].Id. at 4 (quotingPassaic Daily News v. NLRB36 F.2d
1543, 1557 (D.C. Cir. 1984) (finding that ghorder “‘impermissibly attempts to compel the
[newspaper] to publish what it would prefer to wittld in violation of the First Amendment”).
Accordingly, as a matter of constitutional la8n-Times argues that it cannot be penalized for
not publishing Melvin’s lawsuitsld. at 4. The crux of Sun-Timeargument is that “[c]Jovering
some lawsuits against the government does mequire the Sun-Times to cover all similar
lawsuits against the government because {akspaper is more than passive receptacle or
conduit for news, comment, and advertisingld. at 4-5 (quotingMiami Herald, 418 U.S. at
258). Sun-Times further argues that the Fhmendment’s protection would extend to Sun-
Times even if, as Melvin suggests without any fattsupport, certain of the defendants decided
(or were compelled by the VA) not to reqfpidher lawsuits because of her rackl. at 5 (citing
Snyder v. Phelpsl31 S. Ct. 1207, 1216 (2011) (holdinigat hateful signs held by Westboro
Baptist Church picketers at military funerals weretitled to First Amendment protection);
Ampersand Publg,LLC v. NLRB 702 F.3d 51, 56 (D.C. Cir2012) (finding that where
enforcement of the National Labor Relationst Awuld interfere with a newspaper’s editorial

discretion, “the statute must yield”).
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Likewise, Sun-Times argues that 42 U.S.A981 does not provide Melvin any right to
compel it to report her lawsuitsSee id.at 6. (citingGroswirt v. Columbus Dispat¢t238 F.3d
421 (6th Cir. 2000) (unpubligd) (affirming dismissal of 8§ Bl claim and concluding that
“[b]ecause the Dispatch cannot be compelled bgderal court to publishhe plaintiffs’ letters
and cannot be ordered to pay damages to the pffgifdr the failure to publish their letters, the
plaintiffs’ complaint fails tostate a claim for relief’)Johari v. Ohio State Lantefrv6 F.3d 379
(6th Cir. 1996) (unpublished) (affirming didssal of § 1981 claim because “the First
Amendment does not require a private publicatiorpublish any information by an outsider”);
cf. Cook v. Advertiser Cp458 F.2d 1119, 1122 (5th Cir. 197@ffirming lower court’s dismissal
of § 1981 claim based on First Amendment groundkjciv outweighed African-American
plaintiff's purported rights undeg 1981, because plaintiff had no protected rightaitract to
have wedding announcement published in the newspapeinally, Sun-Times argues, Melvin’s
“‘obligue references to ‘equal protection’ are magdd because the Sun-Times is not, and is not
alleged to be, a state actor.ld. at 6. Thus, under long-established First Amendment
jurisprudence protecting the free press, Sumd$ argues that Melvin cannot state a claim in
law or equity against Sun-Times with respectit® editorial decisioa — or lack thereof —
concerning Melvin's litigathn against the governmenitd. at 7.

c. The Newspaper Defendants

According to the newspaper f@adants, Melvin’'s Complaindoes not plausibly plead
facts showing that: (1) any of the newspaper de#ertd engaged in intennal, purposeful race
discrimination or (2) that that their conducttémfered with a legitimge contract right.
Memorandum in Support of Newaper Defendants’ 12(b)(6) Motion to Dismiss Foiiltiae to
State a Claim (“Newspaper Defs.” Memd}t 2-3. Upon aligning their arguments with those
presented by the Globe and Sun-Times, the nepspdefendants conclude that “in light of the

[newspaper defendants] First Amendment free spedght, it is clear that neither white
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citizens nor non-white citizens have a comtuel right to have material published by a
newspaper.’ld. at 6 (quotingGroswirt, 238 F.3d at 422) (citation omitted).
B. Analysis
Before turning to the merits of defendanmtsotions to dismiss, the Court must first
consider Melvin’s Motion to Amend.

a. Melvin’'s Amended Complaint

Melvin's Motion to Amend could be read to imply argue that Melvin had a right to
amend her Complaint as of the date that she filed Motion to Amend. SeePl.'s Mot. to
Amend at 1 (saying in two places that shespectfully moves the Court to file a partial
Amendment to the Complainas a matter of course under Rule 15[(a)](D))YBlemphasis
added). Melvin filed her Motion to Amend dbctober 21, 2014, which was over four months
after serving her original complaimnd more than 21 days after (1) September 3, 2thBldate
that the newspaper defendants moved to dismissiMelComplaint;(2) September 8, 2014,
the date that Sun-Times moved to dismiss Me&dvComplaint; and (3) September 16, 2014, the
date that the Globe moved to dismiss Melvin's Cdaipt. Melvin did not seek leave of court to
amend her Complaint. She, likewise, has not gaidefendants’ consent to her proposed
amendment. Thus, she has not complied with Ru(a){(8).

Accordingly, Melvin's Motion to Amend will be DENIBE. ECF No. 34.

b. Motions to Dismiss

Because of the following amgais concerning the movant®(b)(6) motions to dismiss,
Sun-Times’motion to dismiss pursuant to 12(b)&inioot.

Concerning the remaining motions to dismiss, evenepting as true all the factual
allegations contained in Melvin’'s Complainas the Court must, and affording the “liberal
construction” due to allegations mro secomplaints raising civil rights issueBrown v. N.C.

Dept. of Corr, 612 F.3d 720, 722 (4th Cir. 2010), Mi&’s Complaint must be dismissed as a
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matter of law for failure to state a claim uparich relief may be granted against the Globe,
Sun-Times, and the newspaper defendants.
i. 42U.S.C.81981

The United States Court of Appeals for theuFd Circuit has held that “[s]ection 1981
guarantees all persons in the United States timeesdght . . . to make and enforce contracts . . .
as is enjoyed bwhite citizens.” Hawthorne v. Virginia State UniyNo. 13-2237, 2014 WL
1613903, *1 (4th Cir. 2014) (peuriam) (citations omitted). “Se&on 1981 ‘can be violated only
by purposeful discrimination,” and ‘must beufoded on purposeful, racially discriminatory
actions.” Id. (citations omitted). By its terms, 8 198totects the equal right of “[a]ll persons
within the jurisdiction of the United States” tmake and enforce contracts” without respect to
race. 42 U.S.C. 81981(a). The statute defineskénand enforce contracts” to “includ[e] the
making, performance, modification, and termiioat of contracts, and the enjoyment of all
benefits, privileges, terms, and conditions of thetractual relationship.1d. 8 1981(b).

Therefore, “[t]o succeed on a claim under ... 819. . [Melvin] must ultimately
establish both that the [the Globe, Sun-Timaasd the newspaper defendants] ... intended to
discriminate . . . and that thesgrimination interfered with a cdractual interest or legitimate
property right.” Sewraz v. First Liberty Ins. CorpCivil Action No. 3:10-cv-120, 2012 WL
12438, *6 (E.D. Va. Jan. 2013) (Spencer, J.) (quotirjll v. John Foster Homes, IncdNo.
3:10-CV-209, 2010 WL 2696655, % (E.D.Va. July 7, 2010)) {tations omitted). Indeed, “a
plaintiff cannot state a claim under § 1981ess he has (or would have) rights under the
existing (or proposed) contract that he wishesrtake and enforce.’ld. (quotingDomino’'s
Pizza, Inc. v. McDonaldb46 U.S. 470, 479-80 (2006)).

Melvin’s § 1981 claim fails on both prongs with pest to the Globe, Sun-Times, and the
newspaper defendants. First, Melvin pleaddauds showing that the Globe, Sun-Times, and
the newspaper defendants engaged in “purfudsiéscrimination” that was “intended to

discriminate.” Her attempt to satisfy thistgen by alleging that the eleven defendants
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published articles about cases filed by “whitezgtis” while “not publish[ing] a court case that
was filed by the Black Plaintiff’ falls far shorelause she fails to allege facts showing that any of
their editorial decisions were motited by “purposeful discriminatiorf.”Here, Melvin fails to
allege facts that “produce an inference of ligdpistrong enough to nudge [her] claims ‘across
the line from conceivable to plausible McCoy v. TekluCivil Action No. 3:11-cv-650, 2013 WL
3873662, *5 (E.D. Va. July 24, 2013) (Spencer, Bgcond, Melvin fails to allege facts showing
that the Globe, Sun-Times, or the newspapermedats deprived her of any legitimate contract
or property right. Any claim brought unded881 must identify an impaired “contractual
relationship” under which the plaintiff has right®Bomino’s Pizza, Ing 546 U.S. at 476see also
Runyon v. McCrary427 US 160, 168-69 (1976) (“It is nomell established that § 1 of the Civil
Rights Act of 1866, 14 Stat. 27,42 U. S. C. 819prohibits racial discmination in the making
and enforcement of private contracts.”). Instelde|vin merely allegeshat she has a right to
have her civil actions published by the GloBen-Times, and the newspaper defenda®ise
Compl. at 164, Section XX (“The First Amenemt And 42 U.S.C. § 1981 Provide Plaintiff The
Right To Have Her Court Cases Published”). Witeis incorrect becase her Complaint does
not allege that any past, present, or future cactual relationship (or fationship of any kind)
was impaired by the Globe, Sun-Times, or tteavspaper defendants. Thus, in addition to
failing to allege any facts shamg intentional raciatliscrimination, Melvin does not have a
“right”to have the newspapers cover her cagtions. Without any such right, she has not
alleged any facts showing the existence of a carttwéth the Globe, Sun-Times, or the
newspaper defendants, which is fatal to her § 198finc See, e.g., Hill v. John Foster Homes,
Inc., Civil Action 3:10-cv-209, 200 WL 2696655, *4 (E.D. Valuly 7, 2010) (Spencer, J.)
(granting motion to dismiss § 1981 claim becapkantiff “has not shown that he was deprived

of any legitimate contract or property right”).

8 To be clear, Melvin only alleges that theoBé’s, Sun-Times’, and the newspaper defendants’
decision not to report oherlawsuits is unlawful under 8§ 1981—not that they é#ailed to report on
any lawsuits involving African-American platiffs against the federal government.
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ii. First Amendment Jurisprudence

The United States Supreme Court has stated, “Etteb or worse, editing is what editors
are for; and editing is selecticand choice of material.Columbia Broad. System, Inc. v.
Democratic Natl Comm 412 U.S. 94, 124 (1973). “Anewspaper is morarntka passive
receptacle or conduit for newsomment, and advertisingMiami Herald, 418 U.S. at 258.
Though not directly articulated by the Fourthc@iit, many courts have declined to compel
privately owned newspapers tolplish certain information or cover certain eventshee request
of a private individual.See e.gNovotny v. Tripp CountyS.D., 664 F.3d 1173, 1177 (8th Cir.
2011) (“an individual does not possess a consttudi right to require that a privately owned
newspaper publish his letter to the editor. Indeedontrary rule would infringe upon the right
of the newspaper itself to decide what cemt it includes on its own editorial pageQousino v.
Nowicki 165 F.3d 26, 1998 WL 708700, *2 (6th Cir. Oct1298) (“the First Amendment does
not require a private publication or newspapepublish any information submitted to it”)
(citations omitted)Newman v. Associated Press, Ind2 F.3d 504, 1996 WL 591307, *1 (2d
Cir. Oct. 15, 1996) (affirming dismissal of compiafor failure to state a claim because plaintiff
“does not have a constitutional guarantee thatdefendant must listen to or publish her
speech”). Furthermore, a plaintiff cannot compelkavspaper to provide “equal access” to those
“disagreeing with its editorial ptions” without running afoul athe constitutional guarantee of
the freedom of the pressRania v. Fordham 702 F.2d 475, 477 n.5 (4th Cir. 1983). Examining
the Complaint, accepting the facts alleged in M&vComplaint as true for the purposes of Rule
12(b)(6), the Globe, for examplailed to report on lawsuitslelvin filed against the VA for
injuries she has suffered and elected to repartlaims brought by white women such as
Valerie Plame and Paula Jones and on litigatigainst former-Secretary Shineski. Compl. 9
598, 594 see alsb90-592 (asserting the same conduct by the remgidefendants).
Nevertheless, the conduct alleged by Melvin lieshat heart of editorial discretion protected by

the First Amendment, which leaves to privatezeins, not the government or litigants, the
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power to decide whether to speak on any particsildrject. Therefore, under long-established
First Amendment jurisprudence protecting the freegs, Melvin cannot state a claim in law or
equity against the Globe, SunrnTes, or the newspaper defendants with respecs teditorial
decisions—or lack thereof—concerning Miglg litigation against the government.
V. CONCLUSION
For the aforementioned reasons, the Court will:
(1) DENY Plaintiffs Motion for Partiahmendment of the Complaint, ECF No. 34.

(2) GRANT Newspapebefendants’ 12(b)(6) Motion to Dismiss For Failuie State a
Claim, ECF No. 6;

(3) DENY AS MOOT Defendant Sun-Times Mia, LLC's Motion to Dismiss Plaintiff's
Complaint Pursuant to Federal Rule@il Procedure 12(b)(2), ECF No. 15,

(4) GRANT Defendant Sun-TinseMedia, LLC's Motion to Dismiss Plaintiff's Com pfa
Pursuant to Federal Rule of diAirocedure 12(b)(6), ECF No. 17,

(5) GRANT Defendant Boston Globe Media PartnedsC’s Motion to Dismiss, ECF No.
28.

The Court further ORDERS that the Complabe DISMISSED WITH PREJUDICE against the
Globe, Sun-Times, and the newspaper defendants.
Let the Clerk send a copy of this Orderaibcounsel of record and to Plaintiff.

Itis SO ORDERED.

/[s/
James R. Spencer
Senior U. S. District Judge

ENTERED this__20th day of January 2015.
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