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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

DARRYL A. HALL, JR.,
Plaintiff,
V. Civil Action No. 3:14—-CV-465

LEISURE TIME PRODUCTS, INCet al,

Defendant.

MEMORANDUM OPINION

THIS MATTER is before the Court a Motioto Remand (ECF No. 4) filed by Plaintiff
Darryl A. Hall, Jr. (“Plaintiff’). Defendants Bzkyard Leisure, LLC (“Bakyard LLC"), Leisure
Time Products, Inc. (“Leisure Time”), Backyaicisure Holdings, Inc(“BLH"), and Lowe’s
Home Centers, Inc. (“Lowes”) (collectively, #fendants”) oppose this Motion. For the reasons
below, the Plaintiffs Motion to Remand is GRANTED.

l. FACTUAL AND PROCEDURAL BACKGROUND

On March 4, 2013, Plaintiff filed a complaint in ghCircuit Court for the City of
Richmond (“Richmond Circuit Court”) agaihsDefendants seeking damages for personal
injuries related to an alleged defect in therdwaare used to support a child’s swing set. On
March 28, 2013, Defendants filed a joint Answer. lasponse to Plaintiffs allegation in
paragraph five of the Complainhat Backyard LLC was “engagad the business of designing,
manufacturing, testing, inspecting, marketimgstributing and selling swing sets and related
products and component parts,” Defendants oesigd “[a]t this time, Defendants are without
sufficient information to admit or deny the gtions contained in § 5 of the Complaint, and
therefore deny them.See Compl. 1 5; Ans. 1 5).

On April 3, 2013, before the Hmrable Robert E. Payne, Defendants timely filediadice
of Removal (“First Notice”) on the basis of divensjurisdiction pursuant to 28 U.S.C. § 1332(a).
On April 4, 2013, Judge Payne isslhian Order on April 4, 2013ua sponte, requiring Backyard
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LLC to properly allege its cienship for purposes of estalilisg diversity as a basis for

removal.See Hall v. Backyard Leisure, LLC et. al, 3:13-CV-00211-REP, ECF No. 4. Defendants

did not allege fraudulent joinder as a basisremoval in their initial Notice of Removabeeid.

ECF No. 1. On April 15, 2013, Backyard LLC filean unopposed Motion to Remand in which it

admitted that one or more of its member entitiesenamomprised of members who were citizens

of Virginia and that, thus, complete divéysdid not exist at the time of filingsee id., ECF Nos.

6-7. On April 16, 2013, Judge Payne remanded tise ¢mck to state court on Backyard LLC's

unopposed motion to reman8ee id., ECF No. 9. The parties theengaged in discovery and

produced substantive discovery responses, retaiaggerts, and conducted depositions.

Backyard LLC never filed an Amended Answer tatleffect or updated its discovery responses.

Defendants aver that Plaintiff engagedtiire following tacticdo delay discovery:

Plaintiff refused to set the case for trial in €t&burt prior to the expiration of the one-year
time period for removal. (Green Aff. at Y 11-14.)

Plaintiff was first informed that the non-dinse defendants were not proper parties on
July 29, 2013, and took no action despite Defents’request to conduct discovery on that
issue. (Green Aff. at 17 11, 14.)

Plaintiff was again informed that the non-dige defendants were not proper parties on
August 1, 2013 and that Defendants wouldalvailable for a deposition in the fall of 2013,
but took no action. (Ex. DGreen Aff. at 1 14-15.)

Plaintiff was again informed that the non-dise defendants were not proper parties on
November 21, 2013, and that Defendants wdwddavailable for deposition on January 10,
2014. (Ex. E; Green Aff. at 1 17.)

Plaintiff refused to provide a Rule 4:5(b)(6)rporate representative deposition notice for
the deposition on January 10, 2014, so it was déatte(Ex. F; Green Aff. at 1 18-20;
Hotz Aff. at § 10.)

When informed, once again that Defendants neededude 4:5(b)(6) corporate
representative deposition notice, Plaintiffsucsel stated to Defense counsel, “If | nonsuit
those parties you will remove this matterfederal court.” (Green Aff. at § 19.)

When asked on January 15, 2014 for d€ipon dates for Defendants’ deposition,
Plaintiffs counsel represented that his fiestailable date was March 28. Defendants made
arrangements for a deposition in Richmondtlat date, but on March 25, 2014, Plaintiff's
counsel denied ever agreeing to the Marchd2a8e because it condlied with the Annual
Convention of the Virginia Trial Lawyers Assation. However, Plaintiff did not attend the
convention on March 28. (Green Aff. at 1 21, 23tHAf. 17 11-12.)

Plaintiff never arranged to take Defendamdsposition. Defendants, at their own expense,
deposed Donald Hotz on April 2,2014. (Ex. H.)
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(Defs.” Mem. Supp. Oppn Mot. Remand 14-15). On i@, 2014, Mr. Hotz—Defendants’
corporate representative—testified that Backyat® is an ownership structure of a group of
investors that own preferred shares and commareshin Backyard LLC, but it had nothing to
do with the design, manufacture, sourcing, or sdléhe productat issue. (Hotz Dep. 8-12). On
May 20, 2014, reportedly satisfl that Backyard LLC and BLHvere not responsible for the
product at issue, Plaintiff civdated for signature an OrderrféNonsuit dismissing Backyard
LLC and BLH as defendants, and the Circuit Courteead the Order on June 6, 2014. (Notice of
Removal, Ex. C).

On June 25, 2014, Defendants Leisure Tiame&l Lowes filed a second notice of removal
(“Second Notice”) in this Court asserting thanreval is proper pursuarnb 28 U.S.C. § 1441,
and that the Court has diversity jurisdictionrpuant to 28 U.S.C. 8332. Plaintiff filed a
Motion to Remand on July 3, 2014. Defendants fiégd opposition on July 17, 2014. Plaintiff
filed his reply on July 22, 2014. Thisatter is now ripe for review.

Defendant Leisure Time is a Delaware corparatwith its principal place of business in
Kansas. Defendant Lowe’s is a North Carolina @arygiion with its principlplace of business in
North Carolina. Plaintiff is a citizen of &h Commonwealth of Virginia. The amount in
controversy in this matter exceeds $75,000.

. STANDARD OF REVIEW

“Federal courts are courts of limited jurisdiction. . [and] possess only that power
authorized by Constitution and statut&tkkonen v. Guardian Life Ins. Co. of Am., 511 U.S.
375, 377 (1994). Federal districburts have original jurisdictiomver civil actions that arise
under the Constitution, laws, oretaities of the United States pursuant to 28 U.S.Q3&, and
where the amount in controversy exceeds $75,000 #red matter is between citizens of
different states pursuant to 28 U.S.C. § 1332 d¥al diversity jurisdiction only exists under §
1332 where there is complete diversity, that ishé&m no party shares common citizenship with

any party on the other sideMayes v. Rapport, 198 F.3d 457, 461 (4th Cir. 1999) (internal
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citations omitted). Adefendant may remove a dasm state to federal court if the federal court
has original jurisdiction over the matter, butaifcase is removable based solely on diversity
jurisdiction, the case may not bemoved if any of the defendanitsa citizen of the state where
the action was brought. 28.S.C. 8§ 1441(a), (b).

Under 28 U.S.C. § 1446(a), a defendant desitsmgemove a civil action from State court
must file a notice of removal in the United Staf@strict Court and division within which the
action is pendingCreed v. Virginia, 596 F. Supp. 2d 930, 933 (E.D. Va. 2009). The dé#nt
must file a notice of removal with 30 days of the receipt of aniiial pleading or within 30 days
after the service of summons, whichever periodhsrter. 8§ 1446(b)(1)(B)f the case, based on
the initial pleading, is not renvable, it may become so afteeceipt by a defendant of an
amended pleading, motion, order,other paper from which it nydirst be ascertained that the
case is one which is or hasdoene removable. § 1446(b)(3).dGrts have interpreted the words
‘other paper’ to include deposition transcript€din v. CVS Pharmacy, Inc., No. 5:08CV79,
2009 WL 539975, at *2 (N.D.W. Va. Mar. 4, 2009)t{eg S.W.S. Erectors, Inc. v. Infax, Inc., 72
F.3d 489, 494 (5th Cir. 19967TKI, Inc. v. Nichols Research Corp., 191 F. Supp. 2d 1307, 1310
(M.D. Ala. 2002)). A case may mde removed on the basis of diversity jurisdictimore than
one year after commencement of the action, untleesCourt finds that Plaintiff has acted in bad
faith in order to prevent removal. 8 1446(c)(1).f@edants can seek successive removals so long
as a second notice is based on different grou@dix, 2009 WL 539975, at *2.

The party seeking removal has the burden of esghinly federal jurisdictionMulcahey
v. Columbia Organic Chems. Co., 29 F.3d 148, 151 (4th Cir994). Because removal of a case
from state court implicates “significant feddisan concerns,” removajurisdiction must be
strictly construed, and “if federal jurisdion is doubtful, a rmmand is necessaryMulcahey, 29

F.3d. at 151.



[1. PARTIES' ARGUMENTS

Defendants note that the Second Noticeswided within 30 days after receipt by
Defendants of the Nonsuit Order entered bg Richmond Circuit Court on June 6, 20414,

Defendants argue that the one year limitatiom filing notices of removal should be
tolled because Plaintiff acted in bad faith bylifey to respond to theiletters in which they
stated that Backyard LLC and BLH were not proparties in the actiobecause they played no
role in the design, production, diistribution of the product d@ssue in this matter. Defendants
note that Plaintiff never propounded any disegvon them in which he sought information
and/or documents concerning these matters did he depose a Backyard LLC corporate
representative. Defendants argue that Plaintiffitufe to investigate whether the allegations in
his Complaint were accurate constitutes badhfgiursuant to 28 U.S.C. § 1446(c). In sum,
Defendants allege that Plaintiff engaged in s#dgic gamesmanship to “run out the clock” on
removal. (Notice of Removal 5).

Defendants cite tbuqua v. Gulf, C. & S. F. Ry. Co., 206 F. Supp. 814 (E.D. Okla. 1962),
for the proposition that the instant case would have been removable even if they knew that
Backyard LLC and BLH could not be held liable.fBedants aver that, at the time of the First
Notice they were not aware tifie possibility of removal on ghgrounds of fraudulent joinder
despite their earnest efforts to ascertain the reatif the relationship between the Defendants
prior to removal. Defendants argue that once ttaudulent joinder was uncovered, it was too
late to remove on fraudulent joinder grounds, anefeddants had to wait for an “amended
pleading, motion, order or othgraper” from which it could be ascertained that tdase was
removable.See 28 U.S.C. § 1446(b)(3). They note that the relévAlonsuit Order was not
entered until June 6, 2014. Defendants cite varicases in which the one-year limitation on

removal was extended due to active efforts onghg of a plaintiff to circumvent a defendant’s

1Because the issue of whether Defendant properyoved within 30 daysfthe Nonsuit Order is
not dispositive, this memorandum will solely adssehe issue of whether Paiff acted in bad faith.
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right to a federal forumSee, e.g., Davis v. Merck & Co., Inc., 357 F. Supp. 2d 974, 978 (E.D.
Tex. 2005). Defendants contend that theretidelicase law, and no statutory guidance, as to
what constitutes bad faith because the statutocg®ion to the one-year time limit is relatively
new. Defendants argue that Plaintiff delayddpositions in order to prevent them from
establishing fraudulent joinder prior to the onedimitation on removal. Defendants aver
that Plaintiff cannot be permitted sit by and remuwillfully ignorant of the situation at hand in
order to defeat removal.

Plaintiff contends that the Second Noticeuistimely because it was filed on June 25,
2014, more than a year after tfileng of the Complaint in th&kichmond Circuit Court on March
4, 2013. Plaintiff argues that the bad faithception does not apply here where Defendants
failed to conduct a timely investigation intcsibwn citizenship and its responsibility for the
product at issue. Moreover, Plaintiff notes thatBard LLC did not indicate in its response to
interrogatories that it was not directly respsible for the design and manufacture of the
product at issue. Plaintiff contends that he leadry right to assume Backyard LLC's responses
provided under oath were true. Plaintiff contendattDefendants waited until April 2, 2014 to
provide any evidence that Backyard LLC was reoproper party. Plaintiff reports that this
evidence came in the form of Mr. Hotz's depositiéHaintiff contends that, as a result of Mr.
Hotz's deposition, he filed a Nonsuit Order dthay 20, 2014. Plaintiff argues that nothing
prevented Backyard LLC from presenting the sameal@&vce to this Court in the form of an
Affidavit or deposition in support of a timelyléid notice of Removal. Plaintiff concludes that
Defendants are attempting to use their own lacklibfence as an exception to the strict time
requirements establishenl 28 U.S.C. § 1446.

V. ANALYSIS

This case presents somewhat unique fattere, Defendants all retained the same

counsel on March 27, 2013. Counsel for Defendatédes that he was first able to speak with

Mr. Hotz on April 1, 2013. Defendants’ counsel €fstthat he removed the matter to federal

6



court on April 3, 2013 based on the represemtatiof his clients. Pursuant to Judge Payne’s
order to provide the citizenship of Backyard LLC, fBedants’ counsel asked Mr. Hotz to
research the citizenship of the Defendantgpérently, it was not until July 2013, that
Defendant’s counsel learned from Mr. Hotz thegither Backyard LLC nor BLH were proper
defendants in this matter. Specifically, Defemds learned that neither Backyard LLC nor BLH
were involved in the manufacture or productiohthe product at issue and, thus, could not be
liable under the Complaint.

Defendants’ argument that the instant case wouldhawe been removable at the time
of the First Notice even if they knew that &yard LLC and BLH could not be held liable is
specious and speculative. It is clear that, undegivia law, entities that have no relation to the
product at issue cannot be held liable for its beeause no causation would be pres&ee
Cooper Indus., Inc. v. Melendez, 537 S.E.2d 580, 587 (Va. 2000). There is littleegtion that
Defendants’ counsel’s failure to raise the argumanftaudulent joinder in the First Notice was
the result of either inadequatevestigation of his own clients or the fact thatva®s retained so
close to the 30 day deadline to file a notice oghowal. In any event, Defendants are at fault for
failing to allege fraudulenjpinder in the First Notice.

Defendants are also at least partly to blamrefdding to file the Second Notice within a
year. Defendants could have removed the cater receipt of an amended pleading, motion,
order, or other paper from whicthey could ascertain that the case was one wisialr had
become removabl&€ain, 2009 WL 539975, at *2. “Other paper” has beereiptreted to include
deposition transcriptdd. Defendants had ample opportunityrtmmove this case pursuant to a
deposition of Mr. Hotz or another corporatepresentative of Backyard LLC or BLH, as
evidenced by Defendants’ ability to self-notitee deposition of Mr. Hotz on April 2, 2014.
Defendants inexplicably chose not to take advaetafghis option, perhaps intending to wait for

Plaintiff to nonsuit the case as to Backyard LLGI&BLH.



While not conclusive, Defendants may have baéfe to show that Plaintiff engaged in
delaying tactics while before thérginia Circuit Court including: refusing to sehé matter for
trial within a year, failing to take action despimultiple letters stating that Backyard LLC and
BLH were not proper defendants, refusing to timeégpose Mr. Hotz, and failing to attend the
Defendants’deposition of Mr. Hotz. Defendants ntitat Plaintiff acted in this manner with the
knowledge that Defendants intended to remove tlse da federal court as soon as Plaintiffs
nonsuited the case against Backyard LLC and BLH.

Plaintiff denies Defendants’ allegations thed improperly made himself unavailable for
trial or depositions. Plaintiff counters that tmas not required to attend the deposition of Mr.
Hotz because he did not “notice” the depositiimself. Plaintiff contends that he was entitled
to rely on Defendants statements in their anssued response to interrogatories as opposed to
Defendant’s unsworn statements in letters tBatkyard LLC and BLH were not proper parties.
Plaintiff avers that they circulated a Nonsuit ordeon after the deposition of Mr. Hotz because
that represented the first sworn evidence gomihg that Backyard LLC and BLH had nothing
to do with the product at issue.

The vast majority of cases that find thalaintiffs acted in strategic ways to deprive
defendants of the ability to removevimlve refusal to engage in discoveiSee, e.g., Brown v.
Wal-Mart Stores, Inc., No. 5:13CvV00081, 2014 WL 60044t *2 (W.D. Va. Jan. 7, 2014)
(Plaintiff failing to respond to a settlementqginiry or provide answers to discovery aimed at
determining the amount in contrersy until after the one year anniversary of filisuit); seeid.
(collecting similar cases). While Plaintiff mayYyeabeen unhelpful to Defendants, it may be a
stretch to say that Plaintiff acted strategicatiydteprive Defendants of their right to remove in
light of the fact that Defendants were in possien of the information necessary to do so. As
noted by Plaintiff, Defendants had multiple apts to bring this inforration to light. Leisure
Time and/or Lowes could have (1) issued diszgwequests to Backyd LLC and BLH noticed

depositions of Backyard LL&Gnd BLH, or (2) sent Backyd LLC and BLH requests for
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admissions. Further, as they later did, Defenda@otdd have noticed th@eposition of Mr. Hotz
within the one yealimit to remove.
V. CONCLUSION
For the aforementioned reasons, the Court GRAN BsRiffs’ Motion to Remand.
Let the Clerk send a copy of this Memorand@pinion to all counsel of record and to
Plaintiff.

An appropriate Order shall issue.

/[s/
James R. Spencer
Senior U. S. District Judge

ENTERED this_7th day of October 2014.



