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MEMORANDUM OPINION

Calvin Lorinzo Perry, aVirginia inmateproceeding/7rose,submittedthis petition for a

writ of habeas corpuspursuantto 28 U.S.C. § 2254 (ECF No. 1),challenginghis convictionsfor

first degreemurderand useof a firearm in thecommissionof murderin the Circuit Court for the

Countyof Sussex,Virginia. This Courtpreviouslydismissedtwo 28 U.S.C. § 2254petitions

from Perryconcerningtheseconvictions. See,e.g..Perryv. Blankenship,Nos. 84-0331-R,84-

0076-L(E.D. Va. Feb. 21, 1985);Perryv. Cox, No. 80-0175-R(E.D. Va. May 29, 1980). On

February20,2015,the MagistrateJudgeissued aReportandRecommendationthat

recommendeddismissingthe actionfor lack ofjurisdiction. The CourtadvisedPerry that he

could fileobjectionswithin fourteen (14) days after the entryof the Report and

Recommendation.Perryfiled objections. (ECFNo. 19.) For the reasonsthat follow. Perry's

Objectionswill be OVERRULED and theactionwill be DISMISSEDFORWANT OF

JURISDICTION.

I. BACKGROUND

TheMagistrateJudgemadethe following findings andrecommendation:

The Antiterrorism and Effective Death PenaltyAct of 1996 restrictedthe
jurisdiction of the district courts to hear secondor successiveapplicationsfor
federalhabeascorpusreliefby prisonersattackingthe validity of their convictions
and sentencesby establishinga "'gatekeeping'mechanism." Felker v. Turpin,
518 U.S. 651, 657 (1996). Specifically,"[b]efore a second or successive
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applicationpermitted by thissection is filed in the district court, the applicant
shall move in theappropriatecourt of appeals for anorderauthorizingthe district
court toconsiderthe application." 28 U.S.C. §2244(b)(3)(A). BecausePerry has
not obtainedauthorizationfrom the United States Courtof Appealsfor the Fourth
Circuit to file a successive§ 2254 petition challenging theseconvictions, this
Court lacksjurisdiction to entertainthe present§ 2254petition. Accordingly, it is
RECOMMENDED that Respondent'sMotion to Dismiss (ECF No. 8) be
GRANTED andthe action beDISMISSEDFOR LACK OF JURISDICTION.

(Report and Recommendation entered Feb.20,2015(alterations in original).)

11. STANDARD FORREVIEW FORREPORTAND RECOMMENDATION

"The magistratemakesonly a recommendationto this court. Therecommendationhas

no presumptive weight, and the responsibility to make a final determination remains with this

court." EstradaV. 816 F. Supp.408,410(D.S.C. 1993)(citing v. Weber,

423 U.S.261,270-71(1976)). This Court"shall makea denovodeterminationof thoseportions

of the report or specified proposed findings orrecommendationsto which objection is made." 28

U.S.C. § 636(b)(1)."The filing ofobjectionsto amagistrate'sreportenablesthe districtjudgeto

focusattentionon thoseissues—factualand legal—thatare at theheartof theparties'dispute."

Thomasv. Arn, 474 U.S. 140, 147(1985). Whenreviewingthe magistrate'srecommendation,

this Court"may also receivefurtherevidence."28 U.S.C. §636(b)(1).

III. PERRY'SOBJECTION

Perry contends that this Court canexaminehis successive§ 2254 Petition in the first

instancebecausehe isactually innocent. Perryis wrong. Underthe AEDPA gatekeeping

mechanism, "[the] circuit courts were assigned the taskof decidingin thefirst instancewhether a

successivefederal habeascorpusapplicationcould proceed"based upon a claimof actual

innocence.Haouariv. UnitedStates,510 F.3d350,352 (2d Cir.2007)(emphasisadded)(citing

28 U.S.C. §2244(b)(3)(A);Felkerv. Turpin, 518 U.S. 651, 657 (1996)). Because Perry fails to

demonstratethis Court hasjurisdictionto entertainthe actionor review his claimof innocence.



Perry'sObjectionwill be OVERRULED, The Report andRecommendationwill be

ACCEPTEDandADOPTED. Theactionwill beDISMISSEDFORWANT OF

JURISDICTION, TheCourtwill DENY a certificateofappealability.

An appropriateOrder will accompanythis MemorandumOpinion.
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