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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

VIRDIS DEVELOPMENT CORPORATION,
Plaintiff,
V.

CHESTERFIELF COUNTY, VIRGINIAgt al,

Defendant.

MEMORANDUM OPINION

THIS MATTER is before the Court on Blotion to Dismiss the Amended Complaint
(“Motion”) filed by Defendants James Hollan&teve A. Elswick, Daniel A. Gecker, Dorothy
Jaeckle, Art Warren, the Board 8lipervisors of the County of Chesterfield, Virginand the
County of Chesterfield, Virginiacollectively, “Defendants”). ECF No. 15. Plaintiff Virdis
Development Corporation (“Plaiii) opposes the Motion. For the reasons beloteg tCourt
GRANTS IN PART and DENIES IN PARDefendants’ Motion. ECF No. 15.

l. FACTUAL AND PROCEDURAL BACKGROUND
a. Factual Background

This is a 42 U.S.C. § 1983 action broughtRigintiff against Defendants, alleging that
the denial by the Board of Supervisors of t@eunty of Chesterfield, Virginia (“Board of
Supervisors”) of Plainffs application to modify its existing, approved rang so as to allow
development of a 22-acre parcel of land in CheglktiCounty (“Forest Ridge”) violated federal
and state law. The Amended Complaint considtisvo counts. Countdontends that the Board
of Supervisors’ zoning decision violated tfi@kings Clause of the Fifth Amendment of the
United States Constitution. Count Il contendsattithe Board of Supervisors’ zoning decision,

and its application of the Chesterfield County'ss@aroffer Policy, violated Section 11 of Article
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I and Section 2 of Article VII of the Virginia Guostitution as well as Va. Code § 15.2-2298.
Plaintiff requested severaltatnative forms of reliet. (1) a declaratory judgment holding that
“Defendants’ denial of [Plaintiff's] request to and its rezoning applican for Forest Ridge by
eliminating cash proffers cotifutes an unconstitutional adition on the exercise of
[Plaintiff's] Fifth Amendment right to use ofdtproperty;” (2) a declaratory judgment holding
that Defendants’ denial as well as the Cd5toffer Policy as applied to Plaintiff ardtra vires
and unconstitutional under the Virginia Constituin; (3) compensatory damages; (4) an Order
enjoining the Board of Supervisors’to grant Rl@ff's application withou the unconstitutional
conditions; (5) such further relief as the Codeems just and proper. The facts, in the light
most favorable to Plaintiff, are as follows.

Forest Ridge consists of approximately.®@2acres located near Vickilee Road in
Chesterfield County, which is in the general vitynof the intersection of Courthouse Road and
Powhite Parkway. Amended @mplaint (“Am. Compl.”) T 10 seeDefendants’ Memorandum in
Support of Motions to Dismiss Amended Complaind¢fs.”Mem.”) at 1. In 2006, the Board of
Supervisors approved the request of applicamMark Sowers (“Sowers”) to rezone Forest Ridge
from the Agricultural zoning classificatn to the Residential classificationd. Y 20, 25. As
rezoned in 2006, Forest Ridgeuld be developed as a 49iuresidential subdivisionld. {1 14,
20; seealsoDefs.”Mem. at 4. During the 2006 rezoning of ghv@perty, Sowers proffered cash
payments to address the impact of its propodedelopment on schoolparks and recreation,
roads, libraries and fire statioAsAlso, the total cash proffesf $11,225.00 per dwelling unit

would increase to $15,600 per dwelling unfitSowers did not comlgte certain drainage

1Plaintiff requests the following: (1) declaratamsfief pursuant to 28 U.S.C § 2201; (2) damages and
injunctive relief pursuant to 42 U.S.C. 8 1983dai8) damages, attorneys’fees, and costs under Va.
Code. § 15.2-2208.1, enacted by the Virginia Geh&saembly in 2014. Amended Complaint (“Am.
Compl.”) at 13.

2Those case payments offered by J. Mark Sew&Sowers”), and accepted by the Board of
Supervisors, provided for a totphyment of $11,225.00 per dwelfj unit. The $11,225.00 payment
was allocated across a number of capital faciliiedollows: $3,836.00 for schools, $433.00 for
parks and recreation, $6,415 forads, $250.00 for libraries, arg291.00 for fire stations. Am.
Compl. T 25.



improvements that would affect storm watf®oding of properties to the soutHd. 1 20, 22.
In 2008, Plaintiff purchased FoseRidge as zoned and subject Sowers’ previous pasfiers.
Id. 117 10, 14, 25.

In 2012, Plaintiff filed an application witGhesterfield County (“the County”) asking that
the Board of Supervisors “approve an amendmenthtzoning for an existing [49-lot single
family residential] project” related to Forest Ra&lgld. § 3. Specifically, Plaintiffs rezoning
application sought to: (1) increase the densititotlevelopment by one lot—that is, from 49 to
50 allowable lots—an@2) eliminate Sowers’2006 cash proffersl.  26.

While Plaintiff's application wa pending, the County had éffect a written Cash Proffer
Policy, which sets forth a methodology for calci@tthe cost to the County of providing public
facilities for each new residence in a proposaibdivision, including schools, roads, parks,
libraries, and fire stations.ld. T 16;id. Ex. 1 (“County Cash Proffer Policy”). The policy
expressly provides that a zoning applicant i nequired to make casproffers in order to
address the impact of his development, but that or in-kind improvements may be proffered
instead if the applicant choosesld. {1 16-18 Ultimately, when considering a zoning (or
rezoning) application, the Board considers headdfety, and welfare issues and measures taken
by the zoning applicant to address his impacts quitahfacilities. I1d. § 16;seeEx. 1 (“County
Cash Proffer Policy”). If the in-kind proffers aeecepted by the Board of Supervisors, it “is to
give credit—equal to the value of the dedighttand or the costs of the public facility
construction—against the potential maximum cashnpayt.” 1d. § 18.

Here, “in exchange for the elimination ofdhlcash payments, [Plaintiff] offered to (i)
construct an off-site right hand turn lane on Courthouse Road . . . and (ii) amend and then
construct the existing plans to correct [a] stodnainage problem that was not caused by Forest
Ridge.” Id. § 26. After conducting its own study, Plaiffis findings demonstrated that the only
demonstrable infrastructure impacts to resudinirincreasing the density of Forest Ridge and

eliminating the 2006 cash proffe were in the areas of transportation and envirentn In
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other words, Plaintiff found that there would tnlbe an adverse impact on any other public
facilities including schools, parks and rectiea, libraries and fire stations near the
development.Id. 1 28-31. Thus, Plaintiff crafted it®zoning application with the findings
from its study in mind and, as a result, with redpte schools, parks, libraries, and fire stations,
Plaintiff made no cash or in-kind proffer.

After reviewing Plaintiffs application, t& Countys planning staff (“the staff”)
recommended approval of the applion as to Plaintiff's offer to construct the rigturn lane
on Courthouse Road subject tioe Board of Supervisors’ appriog the rezoning application.
The road improvements proffered by Plaintiff weceepted by the staff as satisfying the impact
of Plaintiffs development on puilgl transportation facilities.ld. Ex. 3 (“Staff Report”)(“The
applicant has proffered road improvements to gaite the impact of the development on capital
facilities, and staff finds the transportation ffeo acceptable for mitigéng road impacts.”).
However, in their report, the dfasstated that drainage and erosion problems wawddd to be
addressed if additional density was pétted by the Board of Supervisordd. On the other
hand, after engaging in a lengthy analysishofv the proposed Forest Ridge development of
higher density would impact the County infrastture, the staff opposed Plaintiff's request to
completely eliminate the 2006 cash proffdsecause the application did “not mitigate the
impacts of this development [of Forest Ridge]sohool, park, library, and fire station facilities,
thereby not ensuring adequate service levels armtaimed and [not] protecting the health,
safety, and welfare of County citizensll. The staff's report explicitlystates that the basis for
the staff's recommendation of denial as to tash proffer eliminatiorwas because Plaintiff's
“request falls short of adequately addressthg proposed developmgsn impact on schoaol,

park, library[,] and fires [sic] station facilities1d.3

3 Conditions that address the impact of developnoanpublic facilities cannot be imposed by the
locality, but must be voluntarily proffered by thgplicant for the locality to accept them as zoning
conditions. Va. Code § 15.2-2298. Thus, whenmIHiproposed to eliminate the 2006 cash proffers
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On July 23, 2014, the Board of Supervisorddha public hearingin which it voted to
deny Plaintiff's application because it “failed address the project’s impact on capital facilities.”
Id T 35. As additional grounds for its denialRi&intiff's request, the Board of Supervisors also
explained that the project was not approprifteinfill development and stressed that there
were serious drainage issues whictsuke from the proposed development.According to
Plaintiff, “the basis for denial was [Plaintiff$hilure to accede to the demand for the maximum
cash payment.”ld.fJ 35. Art Warren, a member of the Bdaof Supervisors, explained in the
hearing, among much other commentary, that, undexr €ounty’s Cash Proffer Policy, a
rezoning applicant can proffer, in lieu of cashmyriad of other ways of addressing the impact
of the proposed development on public facilitiedanfrastructure. He stated that Plaintiff's
application focused only on the closest facilitiesthe development and ignored the fact that
each resident has a cumulative impact. Additionahother supervisor, Dan Gecker, discussed
his reservations about the proposed developmetitgcmany of the issues raised by the staff in
their report. So too did Supervisor Jim Hollanthe Board of Supervisordenial resulted even
though Plaintiff addressed the impacts of its depeent in terms of building an off-site turn
lane, which would benefit all communities thhe neighborhood and remedy flooding issues
caused by inadequate storm drainage facilitiels.

b. Procedural Background
On August 22, 2014, Plaintiff filed its Compldim this Court. ECF No. 1. Defendants

moved to dismiss the Complaint on September2t8l4. ECF No. 8. Although Plaintiff did not

for schools, libraries, parks, and fire statiottsg County could not propose alternative means to
address the impact on these fa@k—only Plaintiff could do so.

4 Seehttp://chesterfieldva.granicus.com/MediaRdayphp?view_id=6&clip_id=1068. Plaintiff
explicitly incorporated by referece into its Amended Complaint an internet linkhe County’'s
website where the video of the entire Board of Suers’ public hearing on the Plaintiff's rezoning
application can be viewed. Am. Compl.  35. THere, because Plaintiff relies on the video, it will
be considered in its entirety blye Court. Fed. R. Evid. 108eePhillips v. LCI Int1, Inc, 190 F.3d
609, 618 (4th Cir. 1999) (stating that documeousside of the complaint may be considered by the
court upon a motion to dismiss if “integral to aexblicitly relied on in the complaint”)}ynited
States v. Jamai61F.2d 1103, 1108 (4th Cir. 1977)li¢aving contemporaneous introduction of
written or recorded statements th&ce in context other writings recorded statements admitted
into evidence which, viewed alone, may be mislegglin
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file an Amended Complaint until September 29120ECF No. 14, Defendas filed a motion to
dismiss the Amended Complaint on September 25, 2E13F No. 11.

Defendants filed the instant Motion on Septen 29, 2014. ECF No. 15. On October 14,
2014, Plaintiff filed its opposition. ECF No. 12n October 20, 2014, Defendants filed a reply.
ECF No. 18.

. STANDARD OF REVIEW
a. Motion to Dismiss

When a movant challenges the court’s subj@atter jurisdiction pursuant to Federal
Rule of Civil Procedure 12(b)(1), éhburden is on the plaintiff testablish, by a preponderance
of the evidence, that there is such jurisdictidvans v. B.F. Perkins Col66 F.3d 642, 647 (4th
Cir. 1999). The court acpes all well-pleaded factal allegations as true, but is not obligated to
accept a plaintiff's legal arguments or conclusioBknn v. Lafon 427 F. Supp.2d 675, 677
(W.D. Va. 2006). The court may consider evidenuésae the pleadings without converting the
proceeding to one for summary judgmettvans 166 F.3d at 647. Incel, the court weighs the
evidence to determmits jurisdiction.Adams v. Bin, 697 F.2d 1213, 1219 (4th Cir. 1982).

A motion to dismiss pursuant to Rule 1¥(®) challenges the legal sufficiency of a
complaint, and “does not resolve contests surrongdhe facts, the merits of a claim, or the
applicability of defenses.” Republican Party of N.C. v. Martjm@80 F.2d 943, 952 (4th Cir.
1992) (citation omitted). A court ruling on a Rul2(b)(6) motion must take as true all of the
plaintiff's well-pleaded allegatiosrand should view the complaint in the light mastdrable to
the plaintiff. Mylan Labs., Inc. v. Matkari7 F.3d 1130, 1134 (4th Ci1993). The complaint

must contain “a short and plain statement of theine showing that the pleader is entitled to
relief in order to give the defendant fair notioé what the . . . claim is and the grounds upon
which it rests.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (quotirngpnley v.
Gibson 355 U.S. 41, 47 (1957)). The pleadingeda ot make “detailed factual allegationisl’,

but they must allege sufficient facts, acceptedras, to “state a claim for relief that is plausbl
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on its face,”id. at 570. The pleading standard of Rule 8 “demanaserthan an unadorned,
the-defendant-unlawfullfparmed-me-accusationjid. at 678, and “while a plaintiff is not
required to plead facts that constitute a primadaase in order to survive a motion to dismiss,
{flactual allegations must be enough to raiseight to relief above the speculative level.”
Coleman v. Md. Court of Appeal626 F.3d 187, 190 (A Cir. 2010) (quotingTwombly 550
U.S. at 555 (internal citation omitted)).

[1. ANALYSIS

Defendants argue that, because the Fourtlou@i has concluded that a challenge to a
local zoning decision has no pkdn federal court, even when dressed in constnal garb,
this Court should invoke thBurford v. Sun Oil Codoctrine of abstention. 319 U.S. 315, 317-18
(1943) (holding that when timelgnd adequate state court review is available, ri@zldeourt
sitting in equity should abstain from review adses involving difficult questions of state law or
state's administration of its own regulatory schejne Say Defendants, the case at bar is
nothing more than a local zonirgspute involving local and state concerns. Defemts further
argue tha,t even if this local zoning dispute eais claim under the Takings Clause of the Fifth
Amendment to the United States Constitution uneontz v. St. Johns River Water Mgmt.
Dist., 133 S. Ct. 2586 2594 (2013he casesub judiceis not immunized from the doctrine of
Burford abstention.

Plaintiff does not dispute the case law b@wakp concerning zoning law and local land
use decisions; it merely contends that p@rticular zoning issues presented in this case are
easily answered. Plaintiff claims that the casdait is not a classic Taking Clause case under
the Fifth Amendment—that is, it isot an inverse condemnation case nor is it a egserting a
state-based claim wrappedfederal clothing. Plaintiff challereg the “nexus” or relationship of
the proposed subdivision rezoning the impacts for which the cash proffers aregaurtedly
used under the County’s Cash Proffer Policyg aargues that the imposition of the maximum

cash proffer, together with other profferedndations, is not roughly proportionate to the
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impacts of its proposed Forest Ridge developme®e¢cond, as to the state law claims, Plaintiff
asserts that both Board of Supervisor’ deniat®fapplication along with its Cash Proffer Policy
as it was applied to Plaintiff constituted a wtbn the Virginia Constitution and Va. Code §
2298.

“Abstention doctrines constitute ‘extraordinary andrrow exception[s]’ to a federal
court’s duty to exercise theinisdiction conferred on it."Martin v. Stewart499 F.3d 360, 363
(4th Cir. 2007) (quotinQuackenbush v. Allstate Ins. C817 U.S. 706, 716, 728 (1996)). The
Supreme Court has identified several carefully medited categories of cases where a federal
court has discretion to abstain from exercisingutgsdiction. New Orleans Pub. Serv. Inc., v.
Council of New Orleans491 U.S. 350, 359 (1989) (“NOP3%I” Specifically, the doctrine of
Burford abstention allows a federal court to rmEfr from interfering with complex state
regulatory schemes where state-court review islable if a case “[1] presents difficult questions
of state law bearing on policy problems of subsiamdublic import wio importance transcends
the result then at bar, or [2] if its adjudication a federal forum would be disruptive of state
efforts to establish a coherent policy with respto a matter of substantial public concern.”
Quackenbush517 U.S. at 726-27 (quotingOPS| 491 U.S. at 361).The Fourth Circuit has
repeatedly held that cases involving questimisstate land use and zoning law are “classic
example[s] of situations whelurford should apply,” and “federal courts should not leakeir
indelible print on local and state land use andiag laws by entertaining these cases and . . .
sitting as a zoning board of appealdd’LC Automotive, LLC vTown of S. Pine$32 F.3d 269,
282-83 (4th Cir. 2008) (quotinBomponio v. Fauquier Cty. Bd. of Superviso?4 F.3d 1319,
1324 (4th Cir. 1994) (interd@uotations omitted)). The kwth Circuit has held that:

[IIn cases in which plaintiffs’ federallaims stem solely from construction
of state and local land use or zoning law, not iniva constitutional
validity of the same and absent exdepfl circumstance . . . the district

courts should abstain under tiBarford doctrine to avoid interference
with a State’s or locality’s land use policy.



Id. (quotingPomponiq 21 F.3d at 1328). There 0 specific formula for applyin®urford
abstention; despite the doctrine’s “many forkslgrongs, [its] central idea has always been one
of simple comity.” Id. at 280 (quotingJohnson 199 F.3d at 710).Burford abstention is
appropriate when a plaintiffs constitutional clanare, at their core, issues of “state law in
federal law clothing.”ld. at 282 (quotinglohnson 199 F.3d at 721 (catading cases)). There
can be no doubt:

[v]irtually all [cases involving state or local zorg or land use laws], when

stripped of the cloak of their federabnstitutional claims, are state law

cases. The federal claims are really state lawndabecause it is either

the zoning or land use decisions, decisional preeess laws that are the

bases for the plaintiffs federal claims.
Pomponig 21 F.2d at 1326see also MLC Automotiyé32 F.3d at 276 (finding th&urford
abstention was appropriate where complaint allegelations of “federal and state substantive
due process rights” and depended on a findihgt the plaintiff had a vested right in the
property as previously zoned). AccordingBurford abstention is appropriate when “federal
claims are entangled in the skein of state law thast be untangled before the federal case can
proceed.” McNeese v. Bd. of Ed. for Cmty. Unit Sch. Dist.,18@hokig 373 U.S. 668, 674
(1963).

This Court will abstain from diding the case based on tBarford abstention doctrine.

This case involves land use questions that arepthmicular concern of Chesterfield County
(Local Government) and the Commonwealth of Virgii&iate Government). Indeed, there are
difficult questions of state and local land usw lpresent in this case and federal intervention
could be disruptive of the Commomalth’s efforts to establish a coherent policy widspect to
a matter of public concern.See Quackenbushbl7 U.S. at 726-27 (finding that federal
adjudication of the issues in that case “woulddiisruptive of state efforts to establish a coherent
policy with respect to a matter of substantial galtbncern”). As noted by the Fourth Circuit,

“[flederal claims that rest on allegations thastate agency or private actors violated state law

can sometimes undermine a statdfords to regulate uniformly.”"Martin v. Stewart499 F.3d



at 367. Stripped to its basic import, the Anderd Complaint seeks to undo a zoning decision
made by Chesterfield County under a proffer poticgit has been upheld by the Fourth Circuit.
See NOPSI92 F.3d at 1180. Furthermore, abstentimes not leave Plaintiff without a remedy
or avenue of redress. There is an extensive reégujascheme that includes provisions for
challenging zoning decisions and appealing the sa®&eVa. Code 8§ 15.1-427 to 15.1-503.2;
Meredith v. Talbot Cnty., Md828 F.2d 228, 232 (4th Cir. 89). (“The procedures, programs,
statutes, regulations, planningdrals, and officials involved ithe subdivision approval process
gualify zoning in . . . [the County of ChestertieMirginia] as being govaed by a complex state
regulatory scheme.”).

Therefore, the Virginia courts are clearly in attee position to understand local
discretion in land use and zoning cases.
V. CONCLUSION

Having decided thaBurford abstention is appropriate, the Court GRANTS IN P Adild
DENIES IN PART Defendants’ Motion to Disms the Amended Complaint. ECF No. 15. The
Court DISMISSES the entirety of the Amended Commptad the extent that it seeks declaratory
and/or injunctive relief and enters a STAY the proceedings, uritstate proceedings are
concluded, with respect to those claims wherkefesought by Plaintiff is in the nature of
monetary damages. This Court declines to exercismy pendent jurisdiction regarding the
purely state law claims appearing in Count8ee28 U.S.C. § 1367.

Also, because Plaintiff did not file its Aemded Complaint untiSeptember 29, 2014,
ECF No. 14, Defendants’ two motions to dis® the amended complaint are DENIED AS
MOOT, ECF Nos. 8, 11.

Let the Clerk send a copy of this OrderRtintiff and to all counsel of record.

It is SO ORDERED.

5While the Court may not dismisstions for damages based orstntion principles, the Court
may stay or postpone the adjoation of such actionsQuackenbush v. Allstate Ins. C617 U.S.
706, 719-721(1996).
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/s/

James R. Spencer
Senior U. S. District Judge

ENTERED this _18th day of February 2015
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