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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

EULERIC EVANS, by his Assignee,
CRAIG L. COLES

Plaintiff,
V. Action No. 3:14-CV-659

GEICO GENERAL INSURANCE COMPANY,
et al,

Defendants.

MEMORANDUM OPINION

THIS MATTER is before the Court on a Motide Remand (“Motion”) filed by Plaintiff
Euleric Evans (“Evans”), by his assignee, CraigQales (“Coles”). ECF No. 4. Defendants
Government Employees Insurance Compa@EICO General Insurance Company, GEICO
Indemnity Company, GEICO Casualty Compa@EICO Advantage Insurance Company, and
GEICO Choice Insurance Compwan(collectively “GEICO"), Eric Rappaport, Tony Pak
(collectively the “Nondiverse Defendants”gnd Jesse Jones (“Jones”) oppose the Motion. Also
before the Court are two Motiorte Dismiss—one filed by GEICCECF No. 8, and one filed by
the Nondiverse Defendants, ECF No. 8. Ahegrvas held on December 18, 2014 regarding the
Motion to Remand.

For the reasons stated from the bench aleith those set forth herein, the Court will
DENY the Motion to Remand lwause diversity jurisdiction is present where thenNiverse
Defendants have been fraudulently joinedccdrdingly, the Motion to Dismiss filed by the
Nondiverse Defendants will be GRANTED. ECF No. &inally, the Court will GRANT IN PART

and DENY IN PART the Motion to Bimiss filed by GEICO. ECF No. 8.

1The parties agree that Defendants Eric Rappaaodt Tony Parkes (collectively the “Nondiverse
Defendants”) are citizens tie Commonwealth of Virginia and that Defendantske¥ones
(“Jones”) is a citizen of the State of Texakhus, there is no jurisdictional dispute.
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FACTUAL AND PROCEDURAL BACKGROUND

This action arises out of a motor vehicle accidentApril 9, 2010, involving both Coles
and Evans. As aresult of the collisiddgles sustained serious bodily injury.

Evans purchased an automobile lidliinsurance policy from GEICO.SeeECF No. 1
Ex. 1 Complaint (“Compl.”) f1lsee alsad. Ex. L (“Assignment”). On October 8, 2010, Coles
filed suit against Evans in the Circuit Court ldenrico County seeking compensation for the
injuries he sustained in the crasBeeCompl.  14. Prior to trial, Coles attempted totlgehis
claims against Evans through negoibats with several GEICO adjusterges the Nondiverse
Defendants and Jones—who have been individuediyned in the instant lawsuit. Compl. 11 15-
16. 20, 22-31. On March 20, 2012, the case waslton damages and the jury returned a verdict
of $275,000.00. Compl. 1 32. On October®.13, Evans assigned and transferred his rights,
claims, and causes of actions against “GEIG@neral Insurance Company,” Compl. Ex. L.
(“Assignment”), “to the [p]laintiff in the instnt action, Craig L. des,” Compl. § 33.

Then, on August 25, 2014, Coles filed a Cdaipt in the Circuit Court for the City of
Richmond, Virginia, against GEIC®he Nondiverse Defendants, and Jones seekingliecton
an insurance policy GEICO issued to Evans. Memdran in Opposition to Motion to Remand
(“Defs.” Mem. Opp’n Mot. Remand”) at 1. The Complaint, essentially arising out of the
$275,000.00 jury verdict, alleges multiple claimis. Count I, Coles alleges a breach of contract
claim against GEICO. In Count Il, Coles allegebreach of the implied covenant of good faith
and fair dealing against GEICO and its adjusteincluding the Nondiverse Defendants and
Jones. In Count Ill, Coles alleges unfairmioh settlement practices against GEICO, the
Nondiverse Defendants, and Jones under Va. GQode § 38.2-510. In Count IV, Coles alleges
bad faith failure to pay a motor vehicle insurardaim of more than $300.00 under Va. Code
Ann. § 8.01-66.1(D)(1) against GEICO. To be cleia Counts Il and Ill, Coles alleges claims
against the Nondiverse Defendants and Joneth bo their individual and representative

capacities. Coles requests damages in theuwarh determined by a jury, but no less than
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$6,400,000.00. Specifically, pursuant to sewt038.2-209 and 8.01-66.1, he requests (a)
$1,200,000.00 in compensatory damages (b)ratgs’ fees; (c) costs incurred in connection
with this action; (d) prejudgment and post-judgmi interest from September 7, 2010 at the
maximum rate allowed by law; (e) direct and consampial damages that “include collection
damages and forseeable losses fol @Es breach of the duty ofogpd faith”; and (f) such other
relief as is just and properSeeCompl. at 15-16. GEICO and ¢tother defendants were served
with the Complaint on September 2, 20ddd September 3, 2014, respectively.

On September 25, 2014, GEICO, the Nondiverse Dedensi and Jones removed the
above-captioned matter to this CourSeeECF No. 1 (“Notice of Removal”). Coles filed a
Motion to Remand on October 10, 2014. FE®Glo. 4. Together, GEICO, the Nondiverse
Defendants, and Jones filed an Opposition tée€dvotion to Remand on October 17, 2014.
ECF No. 9. Coles filed his Reply on October 22120 ECF No. 14.

Coles is a citizen of Virginia. He maintarthat the Nondiverse Defendants are each
citizens of Virginia, who work or worked for GEICQlones reportedly is a citizen of the State of
Texas. Defendants Government Employdesurance Company, GEICO General Insurance
Company, GEICO Indemnity Company, an@EICO Casualty Company are Maryland
corporations, with their principal places bfisiness in Chevy ChasMaryland. Defendants
GEICO Advantage Insurance Company and GEICO Chitiseirance Company are Nebraska
corporations, with their principal places of busssen Chevy Chase, Maryland.

. STANDARD OF REVIEW
a. Motion to Remand

“Federal courts are courts of limited jurisdiction. . [and] possess only that power
authorized by Constitution and statuteKokkonen v. Guardian Life Ins. Co. of An%11 U.S.
375, 377 (1994). Federal districourts have original jurisdiain over civil actions that arise
under the Constitution, laws, oreaties of the United States pursuant to 28 U.S.B&., and

where the amount in controversy exceeds $75,000 #red matter is between citizens of
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different states pursuant to 28 U.S.C. § 13F2&deral diversity jurisdiction only exists under §
1332 where there is complete diversity, that ishé&mn no party shares common citizenship with
any party on the other sideMayes v. Rapport198 F.3d 457, 461 (4th Cir. 1999) (internal
citations omitted). A court exercising divensiurisdiction applies the substantive law of the
forum state. Erie R.R. v. Tompkins304 U.S. 64, 78-79 (1938). The “removal statug”
U.S.C. 8§ 1441, provides that a case filed in staiert may be removed to federal court when it is
shown by the defendant that the fedecaurt has original jurisdiction. See Mulcahey v.
Columbia Organic Chems. G&®9 F.3d 148, 151 (4th Cir. 1994A defendant may remove a case
from state to federal court if ehfederal court has original jurisdiction over tmatter, but if a
case is removable based solely on diversitysididtion, the case may not be removed if any of
the defendants is a citizen of the state wheeeattion was brought. 28.S.C. 8§ 1441(a), (b).

The party seeking removal has the burden of esthinlg federal jurisdictionMulcahey,

29 F.3d at 151seeJackson v. Nationwide Ins. Co. of AmNo. CIV.A. 4:14-945-BHH, 2014 WL
4349738, at *1 (D.S.CSept. 2, 2014) (citingt. Paul Mercury Indem. Co. v. Red Cab, G303
U.S. 283, 291 (1938)) (confirming that therparemoving an action bears the burden of
demonstrating that jurisdiction properly rests witte court at the time the petition for removal
is filed). Because removal of a case from statercamplicates “gnificant federalism
concerns,” removal jurisdiction must be sthctconstrued, and “if federal jurisdiction is
doubtful, a remand is necessaryMulcahey 29 F.3d. at 151. If at any time before final
judgment it appears the district court lacks §giction, the court must remand the case. 28
U.S.C. § 1447(c).

When a defendant has been fraudulentlyng¢al, however, compte diversity is not
required to create federal jurisdiction premisgpon § 1332. Under the fraudulent joinder
doctrine, a federal court may assume jurisditctiover a case where there is not complete
diversity and dismiss the in-state defendant# finds that the nondiverse defendants were

fraudulently joined in order to destroydltourt’s federal diversity jurisdictionMayes 198 F.3d
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at 461. Therefore, the doctrine of frauduleninper allows “a districtcourt to disregard, for
jurisdictional purposes, the citizenship of centaiondiverse defendants, assume jurisdiction
over a case, dismiss the nondiverse defendantstlaereéby retain jurisdiction.ld. “To show
fraudulent joinder, the removing party must demtrate either ‘outright fraud in the plaintiff's
pleading of jurisdictional facts’ or that theren® possibilitythat the plaintiff would be able to
establish a cause of action against the in-stafendiant in state court.” Hartley v. CSX
Transp., Inc. 187 F.3d 422, 424 (4th Cir. 1999) (quotiMgarshall v. Manville Sales Corpf
F.3d 229, 232 (4th Cir. 1993)) (internal quotatiomarks omitted). “The party alleging
fraudulent joinder bears a heavy burden—it malsdw that the plaintiff cannot establish a claim
even after resolving all issues of law and facthme plaintiffs favor. . . . This standard is even
more favorable to the plaintiff @n the standard for ruling onnaotion to dismiss under Fed. R.
Civ. P. 12(b)(6).”ld. (internal citations omitted).

“In order to determine whether an attemgt@inder is fraudulent, the court is not
bound by the allegations of the pleadingst muay instead ‘consider the entire record, and
determine the basis of joindey any means available.’AIDS Counseling & Testing Centers v.
Group W Television, Inc903 F.2d 1000, 1004 (4th Cir. 1990nternal citations omitted). The
Court may consider affidavits and deposition tsarpts submitted by thearties, and “[i]n this
respect, the proceeding appropredbr resolving a claim of frauduie joinder is similar to that
used for ruling on a motion for summary judgmentdaen Fed. R. Civ. P., Rule 56(b).”
Beaudoin v. Site886 F. Supp. 1300, 1302 (E.D. \#®95) (internal citations omitted).

“Nominal” parties that have been joinedttee action must be disregarded and the court
only rests upon the citizenship tife real parties to the controversgee e.gAssh v. Leg446
U.S. 458, 460-61(1980). As the Fourth Circuitides, “[nJominal means simply a party having
no immediately apparent stake in the litigatiorheit prior or subsequent to the act of removal.
In other words, the key inquiry is whether theatsean be resolved without affecting the . . .

nominal defendant in any reasonably forseeable waydrtford Fire Ins. Co. v. Harleysville
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Mut. Ins. Co, 736 F.3d 255, 260 (4th Cir. 2013). Indeed, “th@rd nominal should be taken to
mean what a good dictionary says it should méeaifling’ or {e]xisting in name only.” Id. at
260 (citing Black's Law Dictiony 1148(9th ed.2009)). Additionally, when deternmig what
constitutes a “nominal party” for removal purposesurts have reviewed whether there is any
“legal possibility for predicting” thathe party could be found liablesee Creed v. Virginigb96
F. Supp. 2d 930 (E.D. Va. 2009) (citidlen v. Monsanto Cp396 F. Supp. 2d 728, 733 (S.D.
W. Va. 2005)). Courts have also considered “whethecourt would be able to enter a final
judgment favoring the plaintiff in the absenof the purportedly nominal defendant without
materially affecting the relief due to the plaifitif Creed 596 F. Supp. 2d at 93&ccord Blue
Mako, Inc, v. Minidis472 F. Supp. 2d 690, 696 (M.D.N.C. 2006). Fipatlhis Court has stated
that “parties . . . [are] nominal’ where, for exate, the causes of action asserted against them . .
. [are] clearly unavailable as a matter of la@reed 596 F. Supp. 2d at 936.
b. Motion to Dismiss

A motion to dismiss pursuant to Rule 12(®) challenges the legal sufficiency of a
complaint, and “does not resolve contests surrongdihe facts, the merits of a claim, or the
applicability ofdefenses."Republican Party of N.C. v. Martj®80 F.2d 943, 952 (4th Cir.
1992) (citation omitted). Acourt ruling on a Rul2(b)(6) motion must take as true all of the
plaintiff's well-pleaded allegatiohand should view the complaimt the light most favorable to
the plaintiff. Mylan Labs., Inc. v. Matkayi7r F.3d 1130, 1134 (4th Cir. 1993). The complaint
must contain “a short and plastatement of the claim showing that the pleademistled to
relief'in order to ‘give the defendant fair notioéwhat the . . . claim is and the grounds upon
which it rests.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (quotiGpnley v.
Gibson 355 U.S. 41, 47(1957)). The pleadings need nakerfdetailed factual allegationdd'.,
but they must allege sufficient facts, acceptedras, to “state a claim forelief that is plausible
on its face,id. at 570. The pleading standard of Rule 8 “demamdse than an unadorned,

the-defendant-unlawfulharmed-me-accusationid. at 678, and “while a plaintiff is not
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required to plead facts that constitute a primadaase in order to survive a motion to dismiss,
[flactual allegations must be enough to raiseghtito relief above the speculative level.”
Coleman v. Md. Court of Appealk26 F.3d 187, 190 (4th Cir. 2010) (quotigyom bly 550
U.S. at 555 (internal citation omitted)).
[1. DISCUSSION

a. ANALYSIS—Motion to Remand

Regarding diversity jurisdiction, neither pgrdisputes that the amount in controversy
exceeds $75,000.00. Therefore, the relevant gomrdtéfore the Court is whether this dispute is
between citizens of different states.

Coles is a citizen of Virginia. He maintarthat the Nondiverse Defendants are each
citizens of Virginia, who work or worked for GEICQlones reportedly is a citizen of the State of
Texas. Government Employees Insurancempany, GEICO Generalnsurance Company,
GEICO Indemnity Company, and GEICO Casuallympany are Maryland corporations with
their principal places of business in Che@hase, Maryland. GEICO Advantage Insurance
Company and GEICO Choice Insurance Compaarg Nebraska corporations with their
principal places of business in Chevy Chase, N&arg. As such, Coles insists that this case
should be remanded to state court because comgietesity does not exist among the parties.
Mot. to Remand at 2. GEICO, the Nondiversddd@lants, and Jones, collectively, maintain that
there will be complete diversity once the Nonalivse Defendants are righlly dismissed from
the case. Defs."Mem. Opp’n Mot. Remand at 11.

Here, the Nondiverse Defendants do not gdleoutright fraud in Coles' pleadings.
Therefore, to defeat Coles’ Motion, the Nondiver3efendants must establish by clear and
convincing evidence that, even resolving all issatfact and law in Coles’ favor, Coles fails to
allege any possible claim against them. The Noedig Defendants have met this burden.
Because Coles’ grounds for relief are based uyioginia law, the Court looks to the law of the

Commonwealth to determine whether the NondseeDefendants were fraudulently joined.
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Coles asserts causes of action against the Nense Defendants for breach of the implied
covenant of good faith and fair dealing andféin Claim Settlement Ractices under Virginia
Code § 38.2-510.

Although the fraudulent joinder standard igaious, there are a few cases, such as this
one, where the standard is met.

A. There Has Not Been a Valid Assignmdfrfiom Evans to Coles for Claims
Against the Nondiver Defendants

The entire basis of the causes of action contaime@oles’ Complaint is predicated on
the Assignment, in which Evans assigned and tremefl his rights, claims, and causes of action
against GEICO to Coles.SeeCompl. § 33. As a threshold rtiar, Coles fails to allege any
argument or authority regarding his ability tonaintain his causes of action against the
Nondiverse Defendants based on thlain language of the AssignmentSeeCompl. Ex. L.
Coles’ Complaint merely assert§n October 7, 2013 Euleric Evans assigned anddferred his
rights, claims, and causes of action against GEi@Mreach of contracnd bad faith failure to
settle under an insurance contract, and any alhdther claims he has against GEICO to the
Plaintiff in the instant action, Craig L[sic] Cole#\ copy of said assignment of claims is annexed
hereto as Exhibit L.” Compl. § 33. In turthe Assignment— Exhibit L—defines “GEICO” as
“GEICO General Insurance Company.” Compl. Ex. The Nondiverse Defendants argue,
therefore, that the absence of any mention of tlretine Assignment yields the conclusion that
Evans did not assign or transfer to Coles thetgghlaims, or causes of action he may have had
against the Nondiverse Defendants. This Courdditheir argument persuasive. In general, the
“Fourth Circuit has held that in a first-partr third-party Virginiainsurance relationship,
liability for bad faith conduct is a mattef contract rather than tort law.TIG Ins. Co. v. Alfa
Laval, Inc, No. CIV.A. 3:07CVv683, 2008 WL 639894, at *2 (E.Wa. Mar. 5, 2008) (citind\ &

E Supply 798 F.2d at 672Bettius & Sanderson, P.C. Watl Union Fire Ins. Co,. 839 F.2d

2009, 1016 (4th Cir. 1988)). Amterpretation of a contract psents a question of law for the



Court. Bala v. Commonwealth of Virginia Dep't of Conserieat& Recreation No. 3:12CV748-
HEH, 2014 WL 1281235, at *2 (E.D. Va. Mar. 27, 20 1iting Nehi Bottling Co. v. All-
American Bottling Corp.8 F.3d 157, 161-62 (4th Cir. 1993 To interpret the terms of the
contract, the Court will rely on the principle$ Virginia law. The Commonwealth follows the
“plain meaning” rule, whereby the court is not ldterty to search for the contract's meaning
beyond the instrument when the writilgya final agreement of the partie8erry v. Klinger,
225 Va. 201, 208, 300 S.E.Z®2 (1983) (citation omittedAmchem Prods. v. Newport News
264 Va. 89, 98 (2002) (citation omitted) (‘[W]hemed terms of a contract are clear and
unambiguous, a court must give them theiaipl meaning.”). “The guiding light in the
construction of a contract is the intention oétparties as expressed by them in the words they
have used, and courts are bound to say that pantiesded what the written instrument plainly
declares.” Id. (citation omitted);see Richfood, Inc. v. Jenning255 Va. 588, 591 (1998)
(finding that the express intention of the partiketermines the scope of the agreemehinst
Security Federal Savings Bank, Inc. v. McQuilk@53 Va. 110, 113 (1997) (“The scope of a
release agreement, like the terms of any contrictgenerally governed by the expressed
intention of the parties.”accord Ohio Valley Envtl. Coal. v. Aracoma Coal C856 F.3d 177,
211 (4th Cir. 2009). It follows then that whereettanguage is clear, extrinsic evidence of the
contracting parties' intentionsill not be permitted.Berry, 225 Va. at 208. Thus, the parties'
intent should be discerned solely frothe four corners of the agreemen@&rant v. Carotek,
Inc.,, 737 F.2d 410, 412 (4th Cir. 1984). In any evemlien the contract provisions are “too
plain to be misunderstood[,] theris nothing to construe.’Kennard v. Travelers' Protective
Ass'n 157 Va. 153, 158 (1931).

The Nondiverse Defendants’ argument that the exresambiguous terms of the
Agreement support the conclusion that Coles doet have the right to assert any cause of
action against any other defendant other thaBI'@D General Insurandegompany” aligns with

well-established principles of oéract interpretation. This Court has stated tfjadhen the
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language of a written instrument like an assigmt is clear on its face, parol evidence is not
considered, and the document is read within the tmuners.”SeeNewcom Holdings Pty., Ltd.
v. Imbros Corp,. 369 F. Supp. 2d 700, 709 (E.D..VA005) (citing 35 U.S.C. § 261jtsch v.
Utsch 266 Va. 124, 129 (2003) (quotimyramid Dev., L.L.C. v. D &J Asso¢262 Va. 750, 754
(2001)) (stating this proposition iregard to a deed of a maiiteesidence)). Applying those
principles to the instant case, the Court willtelenine what is apparent on the face of the
Assignment. In a myriad of places, the Assignmexylicitly refers only to “GEICO,” which the
Assignment clearly defines as “GEICO Genlelrasurance Company,” who issued the “GEICO
Policy.” SeeCompl. Ex. L. It makes no mention dfe Nondiverse Defendants whatsoever—not
in their derivative or direct capacity. As onlyfew examples demonstrating this finding, the
Assignment states the following: “in consideratiofithe mutual promises contained herein, . ..
the parties agree” that:
(1) Evans agrees to cooperate fullydamxecute any andall supplementary
documents and to take all additional actions whitlay be necessary or
appropriate for therosecution of the “Assigne@laims” against GEICO. Any
failure to cooperate will be consided a breach of this Agreement;
(2) Upon resolution of the ‘Assigned ClaimsColes further agrees to pay to
Evans 5% of the gross amount of any sumeovered from GEICQGabove the
amount of the total judgment and accrued interast
(3) “Evans further acknowledgdbat Coles will retain counseb prosecute the
claims against GEIC@nd that no attorney client relationship will éxieetween
Evans and counsel retained by Coles;”
Compl. Ex. L (emphasis added). The very plaingaage of the written instrument is clear and,
thus, the Court "will not disrupt agreements whoseans are clearly and explicitly presented in
a contract.” Newcom Holding, 369 F. Supp. at 709 (citingmos v. Coffey228 Va. 88,
9(1984)). Moreover, as the drafter of the Assigmieoles is not prejudiced by being held to
the explicit terms of the Assignmengee idat 11. The Assignment unambiguously states that
Coles received from Evans full rights, claimand causes of action against GEICO General

Insurance Company. Because the Assignmenteleaw ambiguity requiring clarification, Court

finds there has not been an assignment concermiadNondiverse Defendants, whether in their
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derivative or individual capacity. Accordinglyn turn, the Court finds that they have been
fraudulently joined.
B. Coles Has ‘No Possibilitydbf Recovering Against the Nondiverse Defendants in
State Court Because He Fails To Esiabla Cause Of Action Against Them For
Breach of the Implied Covenant of Good Faith andr E2ealing

Coles alleges a breach of the implied covenafngood faith and fair dealing against the
Nondiverse Defendants. However, Coles didt moclude the Nondivers®efendants in the
breach of contract count in the Complaint. Thine Nondiverse Defendants contend, Count Il
Coles’ Complaint fails to adequately allegeetkxistence of a contract or agreement between
them and Coles. As a threshold matter, Cotdsim against the Nondiverse Defendants does
not comport with Rule 8 of the Federal RulesCofil Procedure, which requires that a complaint
allege facts showing that the pleader is entitiedelief. Fed. R. Civ. P. 8(a)(2).

In support of his claim that the Nondiverse Defants breached the implied covenant of
good faith and fair dealing, Coles argues thla¢ Nondiverse Defendants: (i) failed to get a
medical opinion from a retaineexpert prior to negotiating(ii) ignored the medical opinion
furnished by GEICO’s own retaéd expert stating that Coles had sustained a tranbaain
injury; and (iii) ignored the adee of GEICO’s staff counsel #t Coles sustained a traumatic
brain injury based upon GEICO's retained mediegpert’s opinion. Reply Brief In Support of
Plaintiffs Motion to Remand“Coles’ Reply”) at 6;seeCompl. 1 59-70.

However, before addressing whether Coles haglimmer of hope of recovering against
the Nondiverse Defendants related to the breafdihe implied covenant of good faith and fair
dealing, the Court must initig consider whether his Complaint contains anyegédltions
against the Nondiverse Defendants supportingettistence of a contract between Coles and the
Nondiverse Defendants in theirdividual capacities. This Coufinds that it does not. There
can be no doubt that the Complaint is devoidcap§ allegation of a contract between Coles and

the Nondiverse Defendants.
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As he fails to allege a contractual retaiship between himself and the Nondiverse
Defendants, Coles necessarily fails to state aseaof action against them for breach of the
implied covenant of goothith and fair dealing in his Complain In Virginia, the elements of a
claim for breach of the implied covenant of goodtifaand fair dealingare: (1) a contractual
relationship between the parties and ébreach of the implied covenan$toney Glen, LLC v.
Southern Bank & Trust Cp944 F. Supp. 2d 460, 466 (E.D. Va. 2013) (intdraigations
omitted); see alscA & E Supply Co. v. Nationwide Mut. Fire Ins. C@98 F.2d 669, 676 (4th
Cir. 1986) (citingRestatement (Second) of Contragt®05 (1981)) (noting that only contracting
parties in the performance of an existimgreement owe a duty of good faithgee also
Shrewsbery v. Nat'l Grange Mut. Ins. Cd83 W. Va. 322, 325 (1990) (finding that an
insurance agent is “not party to a contract witke thsured; rather, he helps the company
procure and service the company's contracthwihe insured.”). In the absence of any
allegations regarding the existenof a contract to which the Nondiverse Defendan¢tse a
party, there is no legally enforceable obligation the Nondiverse Defendants to support a
breach thereof. Additionally, tthe extent that Coles arguésat the Nondiverse Defendants
could be held liable under a general agency thebeyjs incorrect. An agent of a disclosed
principal is not liable in contract or tort “whetbe agent's acts are those of the insurance
company.” 3 Am.Jur.2d Insurance § 18&eBerry v. Clark 42 Va. Cir. 1 (1997) (citing 1A M.J.,
Agency, 871 (1993)) (“An agent is not in any casable in an action ex contractu unless the
credit has been given to him or he has expresglgexfjto be liable ... Aduly authorized agent
acting in behalf of his principal is not persaly responsible on theontract when the third
party knows that he acts in the name andhbahalf of the principal . . . Where the agent
contracts for a disclosed principle, credit is emxded to the principal, and the benefits of the
contract ate accepted by the principal, there ipasonal liability on the agent.”). As an agent
of GEICO, the Nondiverse Defendants cannot be Hhiallle for any alleged contract between

Evans and GEICO because GEICO is a disclosed grathcSee Calkins v. Pacel Cor,dNo. 3:07-
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CV-00025, 2007 WL 2301626, at *2 (W.D. Va. Aug.Z007) (citingHouse v. Kirby 355 S.E.2d
303, 305 (Va. 1987)) As a result, the Nondiverse Defendamisre fraudulently joined. As an
agent of GEICO, the Nondiverse Defendantsircat be held liable for any alleged contract
between Evans and GEICO because GEICO is a digtlpsi@acipal.See Calkins v. Pacel Corp.
No. 3:07-CV-00025, 2007 WL 2301626, at *2 (W.D. \&ug. 7, 2007) (citingHouse v. Kirby
355 S.E.2d 303, 305 (Va. 1987))n sum, there is no support for Coles’ argumentttttee
Nondiverse Defendants, professional adjusters,lmaheld personally liable because they owed
a duty to the insured—or to Coles—to exercis®d faith in adjusting claims and breached that
duty in adjusting claims during settlement negbiin. Thus, in the absence of a duty arising
from a contractual relationship, there is simplgthing to support a breach of the implied
covenant of good faith and fadrealing on the part of the Nondiverse Defendantgtals Coles.
C. ‘Unfair Claim Settlemen®ractices”Under Va. Code Ann. §38.2-510

Coles argues that he sufficiently alleges aism of action for unfair claim settlement
practices against the Nondiverse Defendantdarnva. Code Ann. 8838.2-510(A)(4) and (6),
which is part of the Unfair Trade Practices Act.otMto Remand at 12. Coles’ argument is
unavailing because the establishiaw in Virginia is that VaCode Ann. § 38.2-510 does not
create a private cause actioBeeA & E Supply 798 F.2d at 674 (finding that it is clear thaeth
Unfair Trade Practices Act does not create a pevaght of action in tort);Salomon v.
Transamerica Occidental Life Ins. C01F.2d at 661. Moreover, in his argument ®mand,
Coles highlights the latter half Va. Code Arh38.2-510(B) to suggeshat he may maintain a
cause of action pursuant thereto. However, suckaaling would negate the language in the
former half expressly providing no private causeaction exists. This Court has not been able to
locate one case validating Coles’reading of thedlde so as to create a private right of action nor
does Coles cite any authority conoéarg this point. Therefore, there is no possilitihat Coles

would be able to establish a cause of action agamsNondiverse Defendants.
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b. ANALYSIS—Motions to Dismiss

To show fraudulent joinder, the removingrpamust demonstrate either ‘outright fraud
in the plaintiffs pleading of jurisittional facts’ or that there igo possibilitythat the plaintiff
would be able to establish a cause of action agatihe in-state defendant in state court.”
Hartley v. CSX Transp., Incl87 F.3d 422, 424 (4th Cir. 1999) (quotiMarshall v. Manville
Sales Corp.6 F.3d 229, 232 (4th Cir. 1993)) (inteal quotation marks omitted). “Nominal’
parties that have been joined to the action mustiseegarded and the court only rests upon the
citizenship of the real péies to the controversySee e.g.Assh v. Lee446 U.S. 458, 460-61
(1980).

As to the Nondiverse Defendants, Coles argued snnhdving papers and at the hearing
that the “glimmer of hope” standard “is even moaedrable to the plaintiff than the standard
for ruling on a motion to dismiss under Fed.@v. P. 12(b)(6).” Thus, because the Court does
not even find a “slight possibilitpf a right to relief” or a “glimmer of hope” fordles, then he
necessarily has not stated a claim for relief unidele 12(b)(6).

As to the GEICO entities, the aforemesried analysis regarding the Nondiverse
Defendants applies with equal force as toddlthe GEICO entities except for GEICO General
Insurance Company. Coles asserts that Evans assignd transferred his rights, claims, and
causes of action against GEICO to Coles pursuantht® Assignment. However, Coles’
allegations, as asserted the Complaint, only involve one GEICO entity—GEIQGeneral
Insurance Company—and his claims arise oubbwé automobile insurance policy issued by
GEICO General Insurance Company. Furthermy the Assignment only involves GEICO
General Insurance Company. Therefore, Plaintif haserted no claim, right of recovery, as to
the other GEICO entities.

As indicated above, a diattion emerges, however, thiregards to GEICO General
Insurance Company. That company is a differfereed from the rest for a few reasons. To

recall, in Count I, Coles alleges a breach aftract claim against GEICO. In Count Il, Coles
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alleges a claim a breach of the implied covenargoafd faith and fair dealing against GEICO. In
Count I, Coles alleges a claim for unfair alaisettlement practices against GEICO under Va.
Code Ann. 8 38.2-510. In Count IV, Coles gl a claim of bad faith failure to pay a motor
vehicle insurance claim of more than $3,500.00 urve Code Ann. § 8.01-66.1(D)(1) against
GEICO.

Regarding the first claim, under Virginia lawdefendant is liable for breach of contract
when the plaintiff can plead and prove: “(1) a llganforceable obligation of a defendant to a
plaintiff; (2) the defendant's viation or breach of that obligatn; and (3) injury or damage to
the plaintiff caused by the breach of obligatio8Unrise Continuing Care, LLC v. Wriglt#t77
Va. 148, 154 (2009) (citingilak v. George267 Va. 612, 619 (2004))Coles’first cause of action
in the Complaint for breach of contract statesause of action under Virginia law upon which
judgment may be granted against GEICO Gehkrsurance CompanyThe Complaint clearly
alleges that this company issued and enteredantalid contract for ailwmobile insurance with
Evans. Additionally, the Complaint sufficiegthlleges, which the plain language of the
Assignment supports, that Evans assigned higsigllaims, and causes of action against GEICO
General Insurance Company to Coles.

Regarding the second claim, in Virginia, the elernseorf a claim for breach of the implied
covenant of good faith and faikealing are: (1) a contractual relationship betwtee parties
and (2) a breach of thimplied covenantStoney Glen, LLC v. Southern Bank & Trust,Cdl4
F. Supp. 2d 460, 466 (E.D. Va. 2%) (internal citations omitted¥ee alsA & E Supply Co. v.
Nationwide Mut. Fire Ins. Co798 F.2d 669, 676 (4th Cir. 1986) (citiRgstatement (Second)
of Contractsg§ 205 (1981)). The first prong has been met, aglnert explained above
regarding the Assignment of thigghts and claims under the caoatt for insurance from Evans
to Coles. Accordingly, regarding the second pranghis case, Colesufficiently alleges facts
which could support an implied duty of goodgufod faith and fair dealing and a breach thereof

by GEICO General Insurance Company.
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However, regarding the third claim for unfaiaim settlement practices under Va. Code
§ 38.2-510, the aforementioned analysis regardiregNondiverse Defendants applies with
equal force as to GEICO General Insurance Compdimys, as to this claim, Coles fails to state
a cause of action as to GEICO General Lipiipon which judgment may be granted.

Similarly, as to the fourth cause of actitor bad faith failure to pay a motor vehicle
insurance claim of more than $3,500.00 underGade § 8.01-66.1(D)(1), Coles fails to state a
claim under Virginia law upon which judgmemay be granted against GEICO General
Insurance Compan¥.Virginia Code Sectio.01-66.1(D)(1) provides:

Whenever a court of proper jurisdiction finds tlaatinsurance company licensed
in this Commonwealth to write insurance@efined in § 38.2-124 denies, refuses
or fails to pay toits insured a claiof more than $ 3,500 in excess of the
deductible, if any, under the provisionta policy of motor vehicle insurance
issued by such company to the insured and it isegbently found by the judge
of a court of proper jurisdiction that sudenial, refusal or failure to pay was not
made in good faith, the company shalllladble to the insured in the amount
otherwise due and payable under the provisionfefihsured's policy of motor
vehicle insurance, plus interest on the amountatudouble the rate provided in
8§ 6.2-301from the date that the claim was submittethe insurer or its
authorized agent, together with reasble attorney's fees and expenses.

The express language of Va. Code Ann. 8 8611(D)(1) concerns a denial or refusal to
“pay to its insured” a claim of more than $8(5.00. Section 8.01-66.1(D)(1) does not include a
failure or refusal to pay to a third party claiman¢laim of more than $3,500.00. In the case at
bar, Coles does not allege a first party clains baen presented by the GEICO insured, Evans.
The refusal or failure of GEICO to pay, as ghel in Plaintiffs Complaint, was not to GEICO’s
insured, Evans, but rather to Coleésee e.g.Compl. 11 47, 49 (“GEICO breached the policy

agreement by failing to settle Plaintiff Craig Lol€s claim within the applicable policy limits . . .

Defendant GEICO failed to take advantage ofirerous opportunities teettle Plaintiff Craig

21f a bad faith claim is proven, Va. Code § 38.@92A) authorizes a court taward attorney’s fees
and costs. Ademand under §38.2-209 is not an iaddpnt substantive cause of acti®alomon

v. Transam. Occidental Life Ins. C801 F.2d 659, 661 (4th Cit986) (finding that a previous
version of § 38.2-209 did not “create a cause tibag but merely permit[ted] the award of attorney
fees where a private cause of action already ¥isfherefore, a § 38.2—209 claim is not pled
separately; instead, it is treated as “a requesbinjunction with the claim from which it arises.”
Styles v. Liberty MutuaNo. 7:06CV00311, 2006 WL 189-1-4, # (W.D. Va. July 7, 2006).
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Coles claim within policy limits . ."(emphasis added)). Moreen; Coles’claim was not denied
and the judgment up to the amount of the insurdrecebeen paid. Therefore, Coles fails to
state a cause of action upwaich relief may be granted psuant to Rule 12(b)(6).
V. CONCLUSION

Because each of the Nondiverse Defendawtss fraudulently joined and diversity
jurisdiction is present in this matter, Coles’ Nuin to Remand is hereby DENIED. ECF No. 4.
Accordingly, the Nondiverse Defendants’ Motidn Dismiss will be GRANTED. ECF No. 8.
Further, the Court will GRANT IN PART and DENM PART the Motion to Dismiss filed by
GEICO—specifically, the Court WiGRANT the Motion to Dismissvith respect to Government
Employees Insurance Company; GEICO IndétmnCompany; GEICO Casualty Company;
GEICO Advantage Insurance Company; and GEICO Chdicsurance Company but, with
respect to GEICO General Insurance Compang,@ourt will DENY the Maion as to Counts |
and Il of the Complaint and GRANT the Moti@as to Counts Ill and IV. ECF No. 8.

Let the Clerk send a copy of this Memorama Opinion to all counsel of record. An

appropriate Order shall issue.

/s/
James R. Spencer
Senior U. S. District Judge

ENTERED this 9th day of Januafyg
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