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EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

NATIONAL FAIR HOUSING ALLIANCE,
INC., et al,

Plaintiffs,
Civil Action No. 3:14-CV-716
V.

HUNT INVESTMENTS, LLC,et al,

Defendants.

MEMORANDUM OPINION

THIS MATTER is before the Court on Defeadt MGT Construction Management, Inc.’s
Motion to Dismiss ("MGT Motion”) (ECF No. 3)) Defendant Walter Parks, Architect, PLLC
Motion to Dismiss Plaintiffs’ First Amended @wmlaint (“Parks Motion”) (ECF No. 32), and
Defendants Hunt Investments, LLC, Cedar Street Gend.LC and Genesis Homes Manager,
LLC's Motion to Dismiss Amended Complaint (“Hunt &enesis Motion”) (ECF No. 34).
Plaintiffs fled a Consolidated Memorandum @pposition to Defendants’ Motions to Dismiss
on December 23, 2014 (“Opp’n Mem.”) (ECF No. 36hdathe Defendants each filed their
respective replies on December 29, 2014 (ECB.N8®, 40, 41). Ahearing was held on Tuesday,
April 7, 2015. For the reasons set forth below, lread the above-listed Motions is hereby
GRANTED.

l. BACKGROUND

a. Factual Background
This is a civil rights action brought bflaintiffs National Fair Housing Alliance
(“NFHAY 1 and Housing Opportunities Made Equal of VirginiBHOME") 2 against the

developers, builders, designers, and ownershef multifamily apartrent complex “Shockoe

YNFHA s a national, nonprofit, public service orgzation whose mission includes advocating for the
rights of people with disabilities taccessible housing. (Am. Compl. § 10.)

2HOME is a nonprofit corporation who works to enserpial access to housing for all persons through
counseling, education and advocacy. (Am. Compl.) 1
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Valley View Apartments” (also known as “Ced&treet Apartments”) located in Richmond,
Virginia, arising from violations of the accessibjlrequirements of the Fair Housing Act, Title
VIl of the Civil Rights Act of 1968, as amenddy the Fair Housing Amendments Act of 1988
("“FHAA"), 42 U.S.C. 88 3601-3619. Specifically, the Defendantsn this case are: Hunt
Investments, L.L.C. (“Hunt”), Cedar Stre&enesis, LLC (“Cedar Street”), Genesis Homes
Manager, LLC (“Genesis Homes")—all of whomeaallegedly responsible for the design and/or
construction of the project; Walter Parks,chitect, PLLC (“Parks”)—who is the architect
responsible for the design of the projectdaMGT Construction Management, Inc. ("MGT")—
who is the general contceor on the project.

The apartment complex project has been digidteto phases. Construction is ongoing in
Phase 1 (“Tested Property” or “Shockoe”), locatetd 1800, 1902, adh 1904 Cedar Street,
Richmond, Virginia 23223. Plairfts allege that construction wilegin soon on Phase 2, located
at 1901, 1903, and 1905 Cedar Street, Richmondjindia 23223.

In June 2014, Plaintiffs alkee that they became aware that the multifamily hogs
complex designed and/or constructed by Defendaidandt include the required elements of
accessible and adaptable design. Plaintiffs theeesent “testerd”to Shockoe in June 2014. The
testers were shown four possible rental unitsShbckoe, two of which we available to rent
immediately. The testers identified alleged FHAAlgitions in those units and common areas.
The testers observed that one portion of Phaseslcampleted and being marketed and rented,

while the other portion of Phadewas still under construction.

¥The FHAA mandates that every multifamily apartmbnilding containing four or more units and built
for first occupancy after March 13, 1991 be subjectertain design and construction requiremenls. A
ground floor units must comply with the followinggurements, as must all units in a building served by
an elevator: public and common use areas thateadily accessible to, and usable by, people with
disabilities; doors into and within covered unibsat are sufficiently wide to allow passage by peaopl
wheelchairs; an accessible route into and throlnghdwelling; light switches, electrical outlets,
thermostats, and other environmendahtrols in accessible locationinforcements in bathroom walls
that allow for the later installation of grab baasd usable kitchens and bathrooms such that an
individual in a wheelchair can maneuver about thace.See42 U.S.C. § 3604(f)(3)(C).

““Testers are individuals who, without an intentrémtor purchase a home or apartment, pose as renters
or purchasers for the purpose of collectivglence” of discriminatory housing practicésavens Realty
Corp. v. Coleman455 U.S. 363, 373 (1982).



In September 2014, Plaintiffs sent another testeShockoe, who was shown two units
in Phase 1, both of which were available for reamthe near future. The tester again allegedly
identified multiple FHAA violations in those uni@nd common areas. Defendants’ agent also
attempted to show the tester the model unit, bet téster, who uses a motorized wheelchair,
could not enter the model unit because there wegpssleading up to the only entrance. The
tester observed a substantial portion of Phasadlbeen constructed and several units in Phase
1were already occupied.

Further, the blueprints for Shockoe that Defendastsomitted to the building
department for approval demonstrate that thesuthiit are still under construction at Phase 1
will contain many of the samelaged FHAA design and construction violations idéed in the
units currently being rented. Those blueprints wapgroved by the building department and
temporary certificates of capancy have been issued.

b. Procedural Background

Plaintiffs filed their Complaint in this Cotion October 21, 2014, requesting declaratory
and injunctive relief as well as damages arttbmeys’ fees. Defendants subsequently filed
Motions to Dismiss.$eeECF No. 6, 9, 12). Those Motions Bismiss were denied as moot after
Plaintiffs filed their Amended Complaint.See ECF No. 43.) In the Amended Complaint,
Plaintiffs allege violations of 42 U.S.@.3604(f)(3)(C) at the Tested PropePlaintiffs further
allege that their missions to eradicate disdnation in housing and in carrying out the
programs and services they provide have been fatest, and they have been forced to divert
significant and scarce resources to identify, inigge and counteract Defendants’
discriminatory practices. Defendants filetieir present Motions to Dismiss the Amended
Complaint on December 10, 2014.

/1

®For a complete list of the Defendants’ alleged aians of 42 U.S.C. § 3604(f)(3)(C), see Am. Confl.
24-28.



M. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(1) all® a defendant to move for dismissal of a
claim when the court lacks subfematter jurisdiction over the action. The Courtigh dismiss
the action if it determines at any time thatidatks subject-matter jurisction. Fed. R. Civ. P.
12(h)(3). Under Rule 12(b)(1), thegihtiff bears the burden of proving that jurisdastiexists in
federal court. Richmond, Fredericksburg & Potomac R.R. Co. v. BdiStates945 F.2d 765,
768 (4th Cir. 1991). The district court must themigh the evidence to determine whether
jurisdiction is properAdams v. Bain697 F.2d 1213, 1219 (4th Cir. 1982). In its deteation,

a court should grant a Rule 12(b)(1) motiondiemiss if the material jurisdictional facts are
known and the moving party is entitled to prevailaamatter of lawRichmond, Fredericksburg
& Potomac R.R. Cp945 F.2d at 768.

. DISCUSSION

a. Parties’Arguments

Each of the Defendants’ Motionsaises the issue of ripenessSpecifically, the
Defendants assert that because constructiomhefproject is ongoing, Plaintiffs’ claims are
premature. Defendants further argue that ‘[tlimeposition of FHA lability for a partially-
complete construction project would be patenthyfair, as plans routinely change during the
course of a project.” (Parks Mem. in Supp. of Matt4—5);(see alsaMGT Mem. in Supp. of Mot.
at 4) (“With construction still underway, any clainy Plaintiffs that the poject, in its final form,
will not comply with the FHA necessarily dependgon future uncertaintgeand is not ripe for

adjudication.”).

®The Hunt & Genesis Motion also asserts that theeAshed Complaint fails to allege factual allegations
that any violations of the FHAA exists and therefehould be dismissed pursuant to Rule 12(b)(6).
Specifically, the Motion alleges that the Amendezh(plaint “fail[s] to provide any allegations specific to
the units and/or areas for whichnteorary certificates of occupanhypve allegedly been granted and
which are being marketed to renters and which areently available.” (Hunt & Genesis Br. in Supgd. o
Mot. at 6.) Because the Court disposes of the casRule 12(b)(1), Hunt & Genesis’s Rule 12(b)(6)
argument will not be addressed.



Plaintiffs argue to the contrary that an FHAA vioten does not only occur when “the
project at issue is complete.” Rather, they asskat a violation occurs when @ortion of a
building that is intended for residency is desidnand built without the features set forth in 42
U.S.C. 8 3604(f)(3)(C)(i)—(iii). Rintiffs further allege that # FHAA establishes that entities
can bring suit when discriminatory housing practi@ae about to occur. (Oppn Mem. at 8)
(citing 42 U.S.C. §8 3602(i)(2))Plaintiffs claim that entities kie themselves are permitted to
bring suit at an early juncture, at least in pdottry to prevent injuries to protected persons.
Finally, Plaintiffs contend thatthey will suffer hardship if theourt withholds consideration of
Plaintiffs’ claims. SeeOpp'n Mem. at 11-12.) Specifically, Pidiffs allege that they have already
spent their “limited resources” on testers, plaviews, site visits anthvestigating and testing
the property, as well as identifying the violatioasd bringing the present action. Further,
dismissal of this suit will increase noncompl@e with the accessibility requirements of the
FHAA.

In reply, Defendants suggest that the Colodk to the statute of limitations for FHAA
design and construction cases in determgniime ripeness issue presented in the present
Motions. Citing Garcia v. Brockway 526 F.3d 456, 461 (9th Ci2008), the Defendants
conclude that a discriminatory housing practice defined under the Act occurs at the
conclusion of the constructiomr when the final certificateof occupancy is issued. Here,
Defendants contend and Plaintiffs do not dispthat construction of Phase 1is ongoing and
construction of Phase 2 has not even begand as such, there can be no finding of
discrimination.

b. Analysis

“The ripeness’ requirement originates in the ‘camecontroversy’ constraint of Article
11, and presents a ‘threshold question [] of jes&bility.” Scoggins v. Lee's Crossing
Homeowners Assn718 F.3d 262, 269 (4th Cir. 2013) (quotihgnsdowne on the Potomac

Homeowners Assh, Inc. v. OpenBand at Lansdown€, /13 F.3d 187, 195 (4th Cir. 2013)).



The doctrine is intended to prevent courts “fromcdming entangled in ‘abstract
disagreements” by requiring “courts to @ taking premature judicial actionld. at 270. “A
claim is not ripe for adjudicatioif it rests upon contingent fute events that may not occur as
anticipated, or indeed may not occur at alléxas v. United State§23 U.S. 296, 300 (1998). In
determining ripeness, the Court must consider Budth fitness of the issues before the court, as
well as the hardship that the mpies will experience if the court withholds consi@tion of the
dispute.”Scoggins718 F.3d at 270 (citations omitted).

The FHAA, in relevant part, makes it unlawful tesdiiminate in the sale or rental, or to
otherwise make unavailable or deny, a dwellingtxy buyer or renter because of a handicap. 42
U.S.C. 8§ 3604(f)(1). Dwelling is defined as “abwilding, structure, or portion thereof which is
occupied as, or designed or intexddfor occupancy as, a residence by one or mordiem . . .”
42 U.S.C. 8§ 3602(b). Berimination includes

... afailure to design and constralkcbse dwellings in such a manner that—
(i) the public use and common use portions of sdwkellings are readily
accessible to and usable by handicapped persons;
(i) all the doors designed to allow paggainto and withirall premises within
such dwellings are sufficiently wide to allow pagsay handicapped persons
in wheelchairs; and
(iii) all premises withinsuch dwellings contain ghfollowing features of
adaptive design:
() an accessible route into and through the dwglli
(I light switches, electrical outletshermostats, and other environmental
controls in accessible locations;
(111 reinforcements in bathroom walls to allow éatinstallation of grab bars;
and
(1V) usable kitchens and bathrooms sublat an individual in a wheelchair
can maneuver about the space.
42 U.S.C. 8§ 3604(fH)(3)(C)(i)—(iii)This section of the FHAA isften referred to as “design and
construct” claims.

As an initial matter, the Court first ngiders the plain language of the FHABee
Robinson v. Shell Oil Co519 U.S. 337, 340 (1997Hamilton v. 1st Source Bank28 F.2d 86,
87 (4th Cir. 1990). Unless it specifies to tbentrary, Congress intends the plain meaning of the

statutory terms to goveridee United States v. Hunté%9 F.2d 205, 210 (4th Cir. 1972) (citing



Caminetti v. United State@42 U.S. 470, 485-486 (1917)). Plaintiffs emphasimphrase “any
building, structure,or portion thereof in arguing that “the FHAAestablishes that it is a
violation to design and build portion ofa building that is intened for residency without the
features set forth in 8 3604(f)(3)(C)(i)—(iii))(Oppn Mem. at 6.) Whilghis language supports
the general assertion that a plaintiff can bringaation for an FHAA violation if a portion of a
building contains barriers to accessibility,igsHanguage does not control the ripeness issue
presented here. In other words, the specific igsesented in the instant Motions is whether a
plaintiff can sustain an action when only a portmfma building is constructed versus sustaining
an action based on a portion of the buildingeafconstruction is complete? Defendants do not
dispute the appropriateness of the latter scendhd&T Reply Mem. at 1.) But they do take
issue with the former.

As evidenced by the parties’ briefs, scant casedaists addressing the specific ripeness
issue presented in this case.eThighth Circuit’s holding irParaquad, Inc. v. St. Louis Housing
Authority, 259 F.3d 956 (8th Cir. 2001) appears to be mekvant. In that case, the St. Louis
Housing Authority (“SLHA") recéved a grant from the United States Department ofiking
and Urban Development (“HUD”) forevitalization of a publiddousing complex. 259 F.3d at
958. The revitalization plan called for the demiolit of more than 1200 public housing dwelling
units and the construction of more than0O6Bew mixed income apartments and homles.
Plaintiffs brought suit alleging that the SLHA refd to provide acceidde replacement housing
and supportive services to disabled families.The district court granted summary judgment to
the SLHA, holding,nter alia, the plaintiffs’ challenge was not ripkd. The district court noted
that plaintiffs needed to present “facts thatrmapecifically show the likelihood of injuryld.
at 959. “The district court stated the plaintiffad not come forward with evidence showing any
disabled individuals have been relocated to andrasible housing unit, denied relocation at all,
or denied public housing as a resaftthe [revitalization] project.Id. Further, the district court

held that “plaintiffs presented no evidence thla¢ actual, finished unit&ill not be accessible



and in compliance with applicable federal lawd” In affirming the district court’s decision, the
Eighth Circuit agreed that injury to the disabledswnot “certainly impending.fd. The Court
noted that plaintiffs cannot identify any indiwials who have been denied accessible housing
under the plan, and plans for the design andstaiction of the nevbuildings were not yet
completeld. “[D]emolition has not yet started, drawingse still in the preliminary phase, and
no new construction has begumnd’
Plaintiffs distinguishParaquadfrom the instant case by arguing that here Deferisla
are much further along in the process of constngtiwellings. As alleged in the Amended
Complaint, plans have received final approws the building department and temporary
certificates of occupancy havween issued (Am. Compl. § 22); units were being keted and
rented {d. at T 20); and several units were already occugiédat § 21). Because Plaintiffs’
argument is persuasive but not determinative, @ourt will instead approach the issue from an
alternative angle: when does the statute of limdtas begin to run on FHAA claims®ee Franks
v. Ross 313 F.3d 184, 194 (4th Cir. 2002) (citatimmitted) (“[A] cause of action accrues for
purposes of the statute of limitations when itsisfficiently ripe that one can maintain suit on
it.”).
The FHAA's statute oflimitations for private citizensuits, including design and
construction claims, provides:
An aggrieved person may commence a civil actioramnappropriate United
States district court or State court rater than 2 years after the occurrence
or the termination of an alleged digminatory housing practice, or the
breach of a conciliation agreement entered into arnthis subchapter,
whichever occurs last, t@btain appropriate reliefvith respect to such
discriminatory housing practice or breach.

42 U.S.C. § 3613(a)(1)(A). The statute thus b#gs question, when does “the occurrence or the

termination of an alleged disoninatory housing practice” trangp? The Fourth Circuit has not

ruled on the question of statute of limitatioas applied to design and construction claims.



Rather, the Defendants rely on Ninth Circuit opimio Garcia v. Brockway526 F.3d 456 (9th
Cir. 2008) to support their argument.

In Garcia, plaintiffs appealed the district coustdetermination that their FHA claim was
time-barred by the two year statuof limitations. 526 F.3d at59. The “discriminatory housing
practice” at issue was the failure to desigrdatonstruct a multifamily dwelling according to
FHA standardsld. at 461. The Ninth Circuit found thdftlhe statute of limitations is . . .
triggered at the conclusion of the design-andstoaction phase, which occurs on the date the
last certificate of occupancy is issuedd’; see also Moseke v. Miller and Smith, In202 F.
Supp. 2d 492, 510 (E.D. Va. 2002) (finding that thempletion of the construction triggered
the FHA statute of limitations foa design and construct claimfurther, the Court held that
the “failure to design and construct” is “a disténstance of discrimination that terminates at
the conclusion of the dagi-and-construction phasdd. at 462;see also Mosek@02 F. Supp.
2d at 503 (“[T]he plain meaning of the the occence . . . of a discrimiatory housing practice’
is a discrete event or incident thexticompasses a discriminatory customKjichmas v. Towson
Univ., No. RDB 06-3281, 2007 WL 2694186, at *5 n.6 (idd. Sept. 10, 2007) (citing cases)
(noting that other courts have held that tstatute of limitations begins running when a
noncompliant building is fully constructed). Inh@r words, “failing to design and construct is a
single instance of unlawful conduct.” 526 F.3d &84

Admittedly, Garcia did not address the specifgsue presented in this casgarcia was
instead concerned with whether plaintiffs cdudlaim a continuing violation of the FHA or
merely a “continuing effeciof a past violation,”id. at 462, for purposes of the statute of
limitations. But, importantly, te majority rejected the dissent’s conclusion tha¢ statute of
limitations begins to run “whe a disabled person experiences discrimination-eeitin
attempting to buy or rent a noncompliant housimgt, in testing’ such a unit or upon moving

in as a tenant.d. at 467.



Here, likeGarcia, the discriminatory housing practiedleged is a failure to design and
construct the Tested Property in such a mannerdb@tplies with FHAA standards. In applying
Garcias logic, this “failure to design and construds’a discrete instance of discrimination that
will only occur at the completion of the consttion. Because Phase 1 was and still is under
construction, geeAm. Compl. 11 2, 21), and ontgm porarycertificates of occupancy have been
issued, [d. at § 22), no discrimination has yet ocaar Moreover, Defendants submit that they
“are willing to address and correct any accesgipitioncerns as they continue construction so
that the completed project comedi with the FHAA.” (Hunt & Genesis Mot. at 3.) Thuss the
Supreme Court heeded, this claim is not fit fofjuaddcation as it rests on “contingent future
events that may not occur as anticipated, or indeag not occur at all.Texas 523 U.S. at 300.

In considering the latter half of the ripenasguiry, that is hardship to the parties, the
Court finds Plaintiffs’argument unavailing. “THerdship prong is measured by the immediacy
of the threat and the burden imposed on thetipeaer who would be compelled to act under
threat of enforcement of the challenged lawharter Fed. Sav. Bank v. Office of Thrift
Supervision976 F.2d 203, 208 (4th Cir. 1992). Additially, the Court may consider the cost to
the parties of delaying judicial revieMiller v. Brown, 462 F.3d 312, 319 (4th Cir. 2006) (citing
Fort Sumter Tours, Inc. v. Andru564 F.2d 1119, 1124 (4th Cir. 29)). In this case, although
there may be some delay to Plaintiffs, their caofs&ction is certainly not foreclosed. Moreover,
the damages which Plaintiffs adle, (Oppn Mem. at 11), remain aeverable in a later cause of
action.

V. CONCLUSION

For the foregoing reasons, the MGT Motion, Parkstidio, and Hunt & Genesis Motion

are hereby GRANTED.
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Let the Clerk send a copy of this Memadum Opinion to all counsel of record.

An appropriate Order will issue.

/s/

James R. Spencer
Senior U. S. District Judge

ENTERED this _10th  day of April 2015.
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