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EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

NATIONAL FAIR HOUSING ALLIANCE,
INC., et al,

Plaintiffs,
Civil Action No. 3:14-CV-716
V.

HUNT INVESTMENTS, LLC,et al,

Defendants.

MEMORANDUM OPINION

THIS MATTER is before the Court on a Moti to Reconsider or, in the Alternative,
Motion for Leave to Amend Complaint (“Motion”) (8 No. 63), filed by Plaintiffs, National Fair
Housing Alliance, Inc. ("NFHA") and Housing @yortunities Made Equal of Virginia ("‘HOME").
Defendants each filed their respective resporisegpposition on May 19, 2015 (ECF Nos. 68,
69, 70), and Plaintiffs subsequently filed a neph May 26, 2015 (“Reply Mem.”) (ECF No. 1)
The United States also filed a Statement of tas¢ in this matter orMay 28, 2015 (“Govts
Resp.”) (ECF No. 72). For the reasons setHdelow, the Court GRANTS the Motion.

l. BACKGROUND

a. Factual Backgrounc?
This is a civil rights action brought by PlaintifSFHA? and HOME against the
developers, builders, designers, and ownershef multifamily apartrent complex “Shockoe
Valley View Apartments” (also known as “Ced&treet Apartments”) located in Richmond,

Virginia, arising from violations of the accessibjlrequirements of the Fair Housing Act, Title

! Plaintiffs’ Reply Memorandum was timely filed bec@mMonday, May 25, 2015 was a federal holiday.
SeeFed. R. Civ. P. 6(a)(2)(C).

2The factual background is taken from Plaintiffs’ amded Complaint (ECF No. 25).

®*NFHA s a national, nonprofit, public service orgzation whose mission includes advocating for the
rights of people with disabilities taccessible housing. (Am. Compl. § 10.)

*HOME is a nonprofit corporation who works to ensergial access to housing for all persons through
counseling, education and advocacy. (Am. Compl.) 1
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VII of the Civil Rights Act of 1968, as amendéy the Fair Housing Amendments Act of 1988
(“FHAA", 42 U.S.C. 88 3601-3619. Specifically, the Defendant$n this case are: Hunt
Investments, L.L.C. (“Hunt”), Cedar Stre&enesis, LLC (“Cedar Street”), Genesis Homes
Manager, LLC (“Genesis Homes")—all of whomeaallegedly responsible for the design and/or
construction of the project; Walter Parks,chitect, PLLC (“Parks”)—who is the architect
responsible for the design of the projectdaMGT Construction Management, Inc. ("MGT")—
who is the general contctor on the project.

The apartment complex project has been digideo phases. Construction is ongoing in
Phase 1 (“Tested Property” or “Shockoe”), located 1800, 1902, ath 1904 Cedar Street,
Richmond, Virginia 23223. Plairffs allege that construction witlegin soon on Phase 2, located
at 1901, 1903, and 1905 Cedar Street, Richmondajinia 23223.

In June 2014, Plaintiffs aliee that they became aware that the multifamily hogs
complex designed and/or constructed by Defendamtsdt include the required elements of
accessible and adaptable design. Plaintiffs theeesent “tester$”to Shockoe in June 2014. The
testers were shown four possible rental unitShbckoe, two of which we available to rent
immediately. The testers identified alleged FHAAIlgtions in those units and common areas.
The testers observed that one portion of Phasesloempleted and being marketed and rented,
while the other portion of Phadevas still under construction.

In September 2014, Plaintiffs sent another testeShockoe, who was shown two units

in Phase 1, both of which were available for reamthe near future. The tester again allegedly

®The FHAA mandates that every multifamily apartmbnilding containing four or more units and built
for first occupancy after March 13, 1991 be subjectertain design and construction requiremenls. A
ground floor units must comply with the followinggurements, as must all units in a building served by
an elevator: public and common use areas thateadily accessible to, and usable by, people with
disabilities; doors into and within covered unibsat are sufficiently wide to allow passage by peaopl
wheelchairs; an accessible route into and throlnghdwelling; light switches, electrical outlets,
thermostats, and other environmendahtrols in accessible locationinforcements in bathroom walls
that allow for the later installation of grab baasd usable kitchens and bathrooms such that an
individual in a wheelchair can maneuver about thace.See42 U.S.C. § 3604(f)(3)(C).

®“Testers are individuals who, without an intentremtor purchase a home or apartment, pose as renters
or purchasers for the purpose of collectivglence” of discriminatory housing practicésavens Realty
Corp. v. Coleman455 U.S. 363, 373 (1982).



identified multiple FHAA violations in those uni@nd common areas. Defendants’ agent also
attempted to show the tester the model unit, bet téster, who uses a motorized wheelchair,
could not enter the model unit because there wegpssleading up to the only entrance. The
tester observed a substantial portion of Phasadlbeen constructed and several units in Phase
1were already occupied.

Further, the blueprints for Shockoe that Defendastgomitted to the building
department for approval demonstrate that theathiit are still under construction at Phase 1
will contain many of the samelaged FHAA design and construction violations idé&ed in the
units currently being rented. Those blueprints wapgroved by the building department and
temporary certificates of capancy have been issued.

b. Procedural Background

Plaintiffs filed their Complaint in this Cotion October 21, 2014, requesting declaratory
and injunctive relief as well as damages arttbreys’ fees. Defendants subsequently filed
Motions to Dismiss.$eeECF No. 6, 9, 12). Those Motions Bismiss were denied as moot after
Plaintiffs filed their Amended Complaint.Sée ECF No. 43.) In the Amended Complaint,
Plaintiffs allege violations of 42 U.S.C. 8§ 3604®&)(C) at the Tested PropertyPlaintiffs further
allege that their missions to eradicate disdriation in housing and in carrying out the
programs and services they provide have been fatestl, and they have been forced to divert
significant and scarce resources to identify, iniggde and counteract Defendants’
discriminatory practices. Defendants fileédotions to Dismiss the Amended Complaint on
December 10, 2014. (ECF Nos. 30, 32, 34.) Afteal argument on April 7, 2015, the Court
granted each of the Motions to DismisSe€ECF Nos. 60, 61.) Plaintiffs then filed the present

Motion on May 8, 2015.

"For a complete list of the Defendants’alleged aians of 42 U.S.C. § 3604(f)(3)(C), see Am. Conffl.
24-28.

8 Plaintiffs also filed a Notice of ppeal on May 8, 2015. (ECF No. 65.) However, purdgua Federal Rule
of Appellate Procedure 4(a)(4)(B)(i), the Courtlwssue judgment on the present Moti@eeFed. R.

App. P. 4(a)(4)(B)(i) (“If a party fes a notice of appeal after theusb announces or enters a judgment—
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M. LEGAL STANDARD

a. Motion to Reconsider—Rule 59(e)

A motion to reconsider takes the form of a motioenafter or amend a judgment under
the Federal Rules of Civil Procedui®ee EEOC v. Lockheed Martin Corpl6 F.3d 110, 112 (4th
Cir. 1997). Rule 59(e) of the Heral Rules of Civil Procedure governs motions lteraor amend
a judgment. The Rule simply provides, “[a] motiomdlter or amend a judgment must be filed
no later than 28 days after the entry of the judgti’d=ed. R. Civ. P. 59(e).

It is well-settled, that there are only three grdsnfor granting a motion to alter or
amend a judgment: “(1) to accommodate an intervgnéhange in controlling law; (2) to
account for new evidence not available at trial;(8) to correct a clear error of law or prevent
manifest injustice.’Hutchinson v. Statgn994 F.2d 1076, 1081 (4th Cir. 1993Rule 59(e) is
intended to allow “a district court to correcs ibwn errors, ‘sparing thgarties and the appellate
courts the burden of unnecessary appellate prongsdi Pac. Ins. Co. v. Am. Natl Fire Ins.
Co, 148 F.3d 396, 403 (4th Cir. 1998quoting Russell v. Delco Remy Div. of Gen. Motors
Corp.,51F.3d 746, 749 (7th Cir. 1995)). A RW8(e) motion is "an extraordinary remedy which
should be used sparinglhyPac. Ins. Co.148 F.3d at 403 (citatioand internal quotation marks
omitted).

b. Motion for Leave to Amend—Rule 15(a)(2)

Rule 15(a) states that a party may amend its plepdnce as a matter of course within
21 days after serving it or within 21 days afterwee of a responsive pleang. Fed. R. Civ. P.
15(a)(1)(A)—(B). “In all other cases, a party mayend its pleading only with the opposing
party’s written consent or the court’s leave. Ttoeid should freely give leave when justice so
requires.” Fed. R .Civ. P. 15(a)(2Typically, a court should allow a party to ameundless an

amendment would prove futile or the party seekihg amendment proceeds in bad faith.

but before it disposes of any motion listed in Rdi{a)(4)(A)—the notice becomes effective to appeeal
judgment or order, in whole or in part, when thder disposing of the last such remaining motion is
entered.”). On May 19, 2015, the Court receivediceofrom the Fourth Circuit that it will await the
Court’s disposition of the instant motion.



Harless v. CSX Hotels, Inc389 F.3d 444, 447 (4th Cir. 2004ykes v. Bayer Pharm. Corp.
548 F. Supp. 2d 208, 216 (E.D. Va. 2008).

. DISCUSSION

Plaintiffs assert two arguments in suppart their motion for reconsideration: (1)
Plaintiffs had no opportunity to brief the signdicce ofGarcia v. Brockway526 F.3d 456 (9th
Cir. 2008); and (2) the Court’s ruling was dbaerroneous and caused manifest injustice.
(Mem. in Supp. of Mot. at 5.) As to Plaintifféfst contention, Plaintiffs request reconsideratio
“both to ensure fairness to Plaintiffs and to eresthat [the Court] ha&ill argument before it
with respect to the point on which granted Defendants’ motion.”ld.) With regards to
Plaintiffs’ second argument, Plaintiffs contendatithe Court’s ruling was inconsistent with the
FHAA's texts and violates public policy considermais. See id)

Plaintiffs’ first argument relies on the contémn that they never had an opportunity to
rebut DefendantsGarcia argumentin writing to the Court. Id. at 7.) Plaintiffs do concede,
however, that they address&arcia at the hearing held on April 7, 2013d( at 7 n.2.) In fact,
Plaintiffs attempted to distinguisBarcia “on a number of levels.” (Hrg. Tr. 17:23, ECF Ng2.)
Specifically, Plaintiffs argued thdtesides being an out-of-circuit casgarcia was only focused
on the last certificate of @apancy, and never addressed “what happens whenfitbte
Certificate of Occupancy is issuedlti( at 17:23—24; 18:4-5.)

While Plaintiffs are correct that “[t]he ordinarule in federal courts is that an argument
raised for the first time in a reply brief or merandum will not be condered,” this rule is
merely discretionaryClawson v. FedEx Ground Package Sys.,,|4&5 F. Supp. 2d 731, 734 (D.
Md. 2006) (citations omitted). The rule is imebed to prevent prejudice against an opponent
who lacks an opportunity to respontd. at 735. Thus, “courts are not precluded from
considering such issues mppropriate circumstancesld. at 734. Plaintiffs had a sufficient
opportunity to respond, and thus suffered nejpdice. Therefore, the Court finds Plaintiffs’

first argument unavailing.



As to Plaintiffs’second argument for reconaidtion, they first contend that the Court’s
decision was clearly erroneous in relying Garcia. Plaintiffs argue that “[iijmportantly, the
Ninth Circuit determined only thiatestmoment when claims against developers and builders
could have accrued . . . . It ditbt find that the date on which the practice termimateas the
first day on which the practice could be challenged.eM in Supp. of Mot. at &ee alsdsovt’s
Resp. at 17-18.) Plaintiffs contend that becaeseporary certificates of occupancy have been
issued and Defendants are renting units to thiplbased on those certificates, Defendants are
engaging in a series of discriminatory acts that sufficient to state a claim under the FHAA.

In its Memorandum Opinion, thi€ourt candidly admitted thatGarcia [does] not
address the specific issue presented in this.t@dskem. Op., Apr. 10, 2015, ECF No. 60 at 9.)
This Court recognized thabarcia addressed the statute of lirations issue and continuing
violation theory under the FHAIq.) Upon review of the holding iGarcia, however, the Court
finds thatGarcia is not controlling and thus shild not have been applie®Garcia found that
“[t]he statute of limitations is . . . triggereat the conclusion of # design-and-construction
phase, which occurs on the date the [eettificate of occupancy is issued>arcia, 526 F.3d at
461. The Court further held that the “failure tosttgpn and construct” is “a discrete instance of
discrimination thaterminatesat the conclusion of the dgn-and-construction phasdd. at
462 (emphasis added). Thus, as Plaintiffs conte@dycia does not discuss when the
discriminatory act in a degmn-and-construct claim cafirst be challenged, but rather only
discusses when such claims terminate for puepoasf the statute ofrliitations. Because no
binding authority exists as to thigst instance a design-and-construct claim can be brgube
Court will instead undertake a review of the pléamguage of the statute as well as the Housing
and Urban Development (“HUD") regulations, agihlighted by the United States, in order to
determine the ripeness issue presented here.

A*“discriminatory housing practice” under thdHA “means an act that is unlawful under

section 3604 . . . of this title.” 42 U.S.C. 302(f). And as noted in the Court’s original



Memorandum Opinion, section 360dakes it unlawful to discriminate in the sale ontal, or
to otherwise make unavailable or deny, a dwelliogny buyer or renter because of a handicap.
42 U.S.C. 8 3604(f)(1). Speciadly, in connection with “cogred multifamily dwellings,”
discrimination includes

... afailure to design and constrilebse dwellings in such a manner that—

(i) the public use and common use portions of sdwkllings are readily

accessible to and usable by handicapped persons;

(i) all the doors designed to allow pagganto and withimall premises within

such dwellings are sufficiently wide to allow page@y handicapped persons

in wheelchairs; and

(iii) all premises withinsuch dwellings contain thfollowing features of

adaptive design:

() an accessible route into and through the dwglli

(11 light switches, electrical outletshermostats, and other environmental

controls in accessible locations;

(1) reinforcements in bathroom walls to allow ¢atinstallation of grab bars;

and

(IV) usable kitchens and bathrooms subfat an individual in a wheelchair

can maneuver about the space.
42 U.S.C. 8 3604(f)(3)(C)(i)—(iii).

A covered “multifamily dwelling” means “buildigs consisting of 4 or more units if such
buildings have one or more elevators; and grofladr units in other buildings consisting of 4
or more units.” 42 U.S.C. 8 3604(f)(7)(A)— (B4 C.F.R. § 100.201 (enmasis added) (defining
“covered multifamily dwellings as “buildings consiisg of 4 or moredwelling unitsif such
buildings have one or morelevators; and ground floodwelling unitsin other buildings
consisting of 4 or more dwelling units?)Moreover, dwelling is defined as “any building,
structure, omportion thereofwhich is occupied as, or designed intended for occupancy as, a
residence by one or more families . . . .” 42S.C. § 3602(b). The HUD regulations also
specifically define a “dwelling uit” as a “single unit of residence for a family one or more

persons . . includ[ing] an apartment uniwithin an apartment building.” 24 C.F.R. § 100.201

(emphasis added).

°®The Shockoe Valley Apartments are “multifamily diiegs” as that term is defined in the FHA. (Am.
Compl. 1 37.)



Additionally, a plaintiff can bring suit whendiscriminatory housing practice is about to
occur.See42 U.S.C. § 3613(c)(1); 42 B.C. 8§ 3602(i)(2) (defining “aggrieved person” inrpas
any person who “believes [he or she] will be injdrgy a discriminatory housing practice that is
about to occu). The Federal Register comantary sheds some light on 42 U.S.C. § 3602(i)(2).
SeeFair Housing Amendments Act of 1988, 54 Feeg. 3232, 3238 (Jal3, 1989) (codified at
24 C.F.R. 8 100.20). Specifically, the commentstates that the phrase “about to occur’applies
to a number of situations in which it é¢ear to a person that, if he or she takes an actiomrhe
she will be subjected to a discrimitoay act which will result in an injury. In such $@&s, the Fair
Housing Act does not require these persons to sgfgbemselves to the injury involved with the
actual act of discrimination before filing a comlaisic].” Id. (emphasis added).

Upon reconsideration of the matter, Plaintiffs’iol@ are, at the very least, “about to
occur,” 42 U.S.C. 8 3613(c)(1), 42.S.C. 8 3602(i)(2), and thusafit for judicial resolution. In
the Amended Complaint, Plaintiffs allege th'dtfihe blueprints for Shockoe that Defendants
submitted to the building department for approvainbnstrate that the units that are still
under construction at Phase 1 will likely dain many of the same FHAA design and
construction violations identified irthe units currently being rented.ld( at 1 22.) The
Government highlights “the nature of the alldgearriers—stairs to unit entrances, doorways
that are too narrow to accommodate wheeilchaand kitchens and bathrooms that are
configured without adequate clear floor spacedgrerson using a wheelchair.” (Govts Resp. at
10.) The Court agrees with the Government thasehbarriers “are such thétey are unlikely to
change in the construction process absentdesign of the complexhe submission of new
design plans for approval, and the approwdl those revised designs by the building
department.” [d.) In their pleadings as well as oratgument, Defendants submitted their
willingness to correct any FHA violations thrghout the construction process. But because
Defendants have not suggested that they have bagynchanges or halted construction to

address these issues, the Court must agree thadcaindinatory act is “about to occur.” 42



U.S.C. 8§ 3602(i)(2). Therefore, Plaintiffsasim is fit for adjudication at this timé&ee Scoggins
v. Lee’s Crossing Homeowners Assfl8 F.3d 262, 269 (4tiCir. 2013) (In determining
ripeness, the Court must consider both “the fitnefsthe issues before the court, as well as the
hardship that the parties will experience if tourt withholds consideration of the dispute.”).

As to the hardship prong of the ripeness inquirlye tCourt must consider ‘the
immediacy of the threat and the burden imposedhmpetitioner who would be compelled to
act under threat of enforcement of the challengea.”l Charter Fed. Sav. Bank v. Office of
Thrift Supervision976 F.2d 203, 208 (4th Cir. 1992). ise Government alleges, “Defendants’
conduct has already denied housing to persons aigabilities and imposed a hardship to such
persons.” (Govts Resp. at 14.) On the other habefendants “do not face such a heavy burden
“as the costs of future remediation will [only] irease for Defendants.Idq. at 15.) The minimal
burden on Defendants is confirmed by the lefiske history. At the Congressional hearings, it
was specifically noted “that it is cheaper to makeusing available and accessible to the
handicapped when it is being restructed, rather than making modifications later.”ol34
Cong. Rec. S10532-04 (Aug. 2, 1988) (statemef Sen. Kennedy). Thus, Congress wanted
builders to address accessibility requirements tefmnstruction was complete in an effort to
thwart costs.

For the reasons stated above, the C&RANTS the Motion for Reconsideratidh.

b. Motion for Leave to Amend

In the alternative, Plaintiffs request leaveaimend their Complaint. Plaintiffs’ proposed
Second Amended Complaint now alleges that consiwocof all units in the Shockoe Valley
apartment complex is complete. The only remm@agnincomplete structwer is a clubhouse, and
Plaintiffs do not allege any violations of thatstture.

Rule 15 of the Federal Rules of Civil Procedutictates that a “court should freely give

¥Because the Court grants the Motion for Reconsitienaon the basis of a clear error of law, the Court
will not address Plaintiffs’conterdns regarding manifest injusticeee Hutchinsor994 F.2d at 1081
(emphasis added) (court can grant a Ruleeb®notion to correct a clear error of lmwprevent manifest
injustice).



[leave to amend] when justice so requires.” FBd.Civ. P. 15(a)(2)Specifically, unless “the
amendment would be prejudicial to the opposing pattere has been bad faith on the part of
the moving party, or the amendment would be futildart v. Hanover Cnty. Sch. Bd495 F.
App’x 314, 315 (4th Cir. 2012(citations omitted), the court shild grant leave to amend.

The Fourth Circuit has held that a post-gudent motion to amend is evaluated under
the same legal standards: prejudice, bad faith fatitity. Laber v. Harvey 438 F.3d 404, 427
(4th Cir. 2006). The only difference between &pand post-judgment motion to amend is “the
district court may not grant thgost-judgment motion unless tiiedgment is vacated pursuant
to Rule 59(e) or [Rule] 60(b).I'd. (citations omitted). However, to justify vacatWRlaintiffs
“need not concern themselves with either of thoskes’ legal standards.Hart, 495 F. AppX at
315 (quotingKatyle v. Penn Natl Gaming, Inc637 F.3d 462, 471 (4th Cir. 2011). Rather, g]h
court need only ask whether the amendment shouldgtanted, just as it would on a
prejudgment motion to amend pursuant to [Rule] 15(&d. (quotingKatyle, 637 F.3d at 471);
see also United States v. Shaba®®9 F. Appx 265, 26667 (4th Cir. 2013);Magers v.
Chesapeake Appalachia, LI.No. 5:12CV49, 2013 WL 6385942, at * (W.D. W. \2ec. 6, 2013)
(“[T]he inquiry regarding whether or not to eate the judgment in order to allow a post-
judgment motion for leave to amend is not thatither Rule 59(e) or 60. Rather, the standard
to be employed is simply that of Rule 15.”). If \@ais appropriate, then the original judgment
should be vacatedee Katyle637 F.3d at 470-71.

As to the prejudice prong, ‘[wlhether an amendmeéstprejudicial will often be
determined by the nature of the amendment andiméng.” Laber, 438 F.3d at 427. “Delay
alone, however, is an insufficient reastm deny the plaintiffs motion to amendld. Here,
Plaintiffs submit that “discovery has bardhggun (indeed, the only discovery that has taken
place is the exchange of initial disclosures), mavel claims are being pled, and no discovery
would need to be duplicated.” (Reply Mem. at 7}titag Laber, 438 F.3d at 428Holbert v.

OMG, LLG No. 1:12CV159, 2013 WL 5838673, at *6{M.D. W. Va. Oct. 30, 2013)). For those
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reasons, Defendants will not be prejudiced. SetprRlaintiffs have not exhibited bad faith in
filing their motion for leave to amend. FinalKflutility is apparentif the proposed amended
complaint fails to state a claim under the dpgplble rules and accompanying standards].]”
Katyle, 637 F.3d 462, 471 (4th Cir. 2011). Plaffst proposed Second Amended Complaint now
alleges that all units have been constructadd “all of the units in the covered apartment
complex are either being rented roembers of the public or are available to the putd rent
immediately.” (Second Am. ComplECF No. 64-1 at § 29.) Thsmendment is not futile, but
instead provides furthefactual development since the filing Plaintiffs’ first Complaint, and
further confirms that the Plaintiffslaims are ripe for adjudication.

For those reasons, and because “justice soiregt Fed. R. Civ. P. 15(a)(2), Plaintiffs’
Motion for Leave to Amend is GRANTED.

V. CONCLUSION

For the foregoing reasons, the Motion isARTED. Accordingly, ths Court’s Order and
Memorandum Opinion dated April 10, 2015 (EGMs. 60, 61) are VACATED. Plaintiffs are
directed to file their Second Amended Complaint F8b. 64-1).

Let the Clerk send a copy of this Memadum Opinion to all counsel of record.

An appropriate Order will issue.

/[s/
James R. Spencer
Senior U. S. District Judge

ENTERED this 2nd dayofJune 2015.
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