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EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

JAMES B. SMITH,
Plaintiff,
v Civil Action No. 3:14-CV-741
FLAGSTAR BANK, F.S.B.,
Defendant.

MEMORANDUM OPINION

THIS MATTER is before the Court on the Moti of Defendant, Flaggar Bank, F.S.B., to
Dismiss Amended Complaint Pursuant to Fed.(R.. P. 12(b)(6) (“Motion”) (ECF No. 13).
Plaintiff filed a response in Opposition on Jamy 21, 2105 (“Opp’n Mem.”) (ECF No. 14), and
Defendant subsequently filed a reply on Janu30, 2015 (“Reply Mem.”) (ECF No. 18)A
hearing was held on Friday, March 13, 2015r [oe reasons set forth below, the Motion is
GRANTED in part and DENIED in part.

l. BACKGROUND

a. Factual Background
Plaintiff, James B. Smith 8mith” or "Plaintiff’), owned a home located at 17137
Claiborne Street, Richmond, Virginia 23220. Gebruary 4, 2009, Smith entered into a home
mortgage loan in the amount of $224,257.00, in Whiiw was the borrower and Defendant,
Flagstar Bank, F.S.B. (“Flagstar” or “Defendantias the lender. The loan was evidenced by a
note signed by Smith and secured by a deed of trust
On August 2, 2011, Smith called Flagstar for thepmnse of pursuing a Home Affordable

Modification Program (“HAMP”) loan modificatiod. Under this program, the federal

' The Court granted Defendant’s Motion for ExtensadiTime to File its Reply, which provided
Defendant three additional days, up to and inclgdianuary 30, 2015, to file its brief. (ECF No. 17).
2This is a federal program created pursuant toRimergency Economic Stabilization Act, 12 U.S.C. §
520 1et seq.
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government incentivized parfpgating servicers to enter into agreements withuggting
homeowners to make adjustments to existing mortgalgkgations in order to make the
monthly payments more affordable. Flagstar was gigpant in HAMP. At the time Smith
called Flagstar, he was one day in arrears as ¢oAllhgust 2011 payment on the note. Smith
spoke to a Flagstar representative who tolditS8nthat he could not qualify for a HAMP loan
modification unless Smith fell at lea30 days in arrears on the note.

Based on that conversation, Smith stoppedkimg payments on the note and fell more
than 30 days behind. Becausehdd late payments, Flagstar then made negativeitcreports to
credit reporting agencies, which caused a sigaificreduction in Smith’'sredit score. Recently,
Flagstar has sent notices to Smith indicating thlagstar is near a decision to seek foreclosure
on Smith’s home.

b. Procedural Background

On September 10, 2014, Smith commenced the underlgtate court action in the
Circuit Court for the City of Richmond, and on Sepiber 30, 2014, the Summons and
Complaint were served on the Secretary of the Comwealth of Virginia. The original five-
count Complaint alleged (1) actual fraud; (2) constive fraud; (3) breach of the implied
covenant of good faith under the Uniform Commiat€ode; (4) breach dhe implied covenant
of good faith and fair dealingnder common law; and (5) seeks declaratory judgmemrnjoin
Flagstar from foreclosing on the home. In hisyer for relief, Smith requested a judgment for
compensatory damages and $350,000 in punitive dasiag well as reasonable attorney’s fees.
Flagstar removed the case to this Court on ®etd30, 2014 (ECF No. 1) and subsequently filed
a Motion to Dismiss. On December 10, 2014 ,i®rfiled an Amended Complaint, thus mooting
the original Motion to Dismiss. The Amendedomplaint alleges the same five counts as
identified above. Flagstar then filed its presendtdn to Dismiss the Amended Complaint.

M. LEGAL STANDARD

Rule 12 of the Federal Rules of Civil Procedur®wal a defendant to raise a number of



defenses to a complaint at the pleading stageluding failure to state a claim. A motion to
dismiss for failure to state a claim upon whichigktlcan be granted challenges the legal
sufficiency of a claim, rather than the facdupporting it. Fed. R. Civ. P. 12(b)(63podman v.
Praxair, Inc, 494 F.3d 458, 464 (4th Cir. 200 Republican Party of N.C. v. Marti®80 F.2d
943, 952 (4th Cir. 1992). A court ruling on a Ru(b)(6) motion must accept all of the factual
allegations in the complaint as trusee Edwards v. City of Goldsbqrd/8 F.3d 231, 244 (4th
Cir. 1999);Warner v. Buck Creek Nursery, Ind49 F. Supp. 2d 24@54-55 (W.D. Va. 2001),
in addition to any provable facts consistent witloge allegationgiishon v. King & Spalding
467 U.S. 69, 73 (1984), and must view these fagctshie light most favorable to the plaintiff,
Christopher v. Harbury536 U.S. 403, 406 (2002).

To survive a motion to dismiss, a complaimtst contain factuallegations sufficient to
provide the defendant with “notice of what the claim is and the grounds upon which it rests.”
Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355 U.S. 41, 47
(1957)). Rule 8(a)(2) requires the complaint tlegé facts showing that the plaintiff's claim is
plausible, and these “[flactual allegations mb&t enough to raise a right to relief above the
speculative level. Twombly 550 U.S. at 555 & n.3. In othevords, the plaintiffs complaint
must consist of more than “a foutaic recitation of the elementd a cause of action” or “naked
assertion[s] devoid of fiher factual enhancemen®shcroft v. Iqgbal556 U.S. 662, 678 (2009)
(citations omitted). The Court need not accept legmclusions that are presented as factual
allegations,Twombly, 550 U.S.at 555, or “unwarranted inferences, unreasonabielcsions,
or arguments,E. Shore Mkts., Inc. v. J.D. Assocs. Ltd. Psi#p3 F.3d 175, 180 (4th Cir. 2000).

Further, in ruling on a motion to dismiss, “a comfiy consider official public records,
documents central to plaintiffs claim, and docum® sufficiently referred to in the complaint so
long as the authenticity of #se documents is not disputeWitthohn v. Federal Ins. Col64 F.
App’x 395, 396 (4th Cir. 2006) (citations omittedge also Secy of State for Defence v. Trimble

Navigation Ltd, 484 F.3d 700, 705 (4th Cir. 2007)nternal citations omitted) (“We may



consider documents attached to the complaast,well as those attached to the motion to
dismiss, so long as they are intafjto the complaint and authentic.”).

. DISCUSSION

a. Claim 1: The Amended Complaint Does Not Satisfy RW(b)

Rule 9(b) of the Federal Rules of Civil Procedueguires that complainants plead “the
circumstances constituting fraud or mistake with particularity.” At a minimum, a plaintiff
alleging fraud must describe “the time, place, @odtents of the false representations, as well
as the identity of the person making the misrepmésgon and what he obtained thereby.”
Wilson v. Kellogg Brown & Root, Inc525 F.3d 370, 379 (4th Cie008) (citation and internal
guotation marks omitted). “[L]aclkf compliance with Rule 9(b)'s pleading requirem&ris
treated as a failure to state a claim under Ru{®){B).” Harrison v. Westinghouse Savannah
River Co, 176 F.3d 776, 783 n.5 (4th Cir. 1999). Howevéa] ‘tourt should hesitate to dismiss a
complaint under Rule 9(b) if the court is satisfidd that the defendaritas been made aware of
the particular circumstances for which she will baw prepare a defense at trial, and (2) that
plaintiff has substantial pre-discovery evidence tbbse facts.”ld. at 784. In its Motion,
Defendant argues that Plaintiff has failed itentify the individualwho allegedly made the
misrepresentation as well as what Flagstaould have obtained through its supposed
misrepresentation. The Court findsfPedant’s argument without merit.

First, with regards to pleading the “timplace and nature of the fraud,” Plaintiff has
sufficiently stated a claim. He pled the exactelaf the alleged misrepresentation, August 2,
2011, and he also pled the specific nature of taed. (Am. Compl. {1 16, 18, 19.) Additionally,
with regard to the “identity of thperson making the misrepresentatioHdrrison, 176 F.3d at
784, Smith’s claim that he spoke with a “‘woman reggntative of Flagstdr(Am. Compl. T 16),
is sufficient to satisfy Rule 9(b). INahigian v. Juno Loudoun, LL.&84 F. Supp. 2d 731, 738
(E.D. Va. 2010), the plaintiff alleged that rspoke with a representative of the defendant,

without specifically identifying the person whmade the alleged false statement. The Court



found that “it was sufficient that the plaintifad named the entity, though not the specific
person, making the misrepresentationlsl.” at 738—39. Because the defendants were “amply
aware of the ‘particular circumstances for whichdy] will have to prepare a defense,” the
Court refused to dismiss the @plaint based on Rule 9(bid. at 739; se alsoMatanic v. Wells
Fargo Bank, N.A.No. 3:12CVv472, 2012 WL 4321634, at *6 (E.D. Vap$. 19, 2012) (“Though
[Plaintiff]l does not identify the exact name okthepresentative he spoke with, he identifies the
representative as an agent of [Defendant], whschufficient to survive a motion to dismiss.”);
Scott v. GMAC Motg., LLCNo. 3:10cv00024, 2010 WL 33405518, at *8 (W.D..Vaug. 25,
2010) (holding that Plaintiffs have allegedettelements of their actual fraud claim with
sufficient particularity although Plaintiffs &n identify the entity for which the alleged
misrepresenting party was employed).

As to what the “person making the misrepresentataiitained thereby,” Plaintiff
sufficiently pleads that the misrepresentation “Wilkely to lead to an advantage for Flagstar
and a disadvantage to Smith because, uponisimécoming more than 30 days in arrears, he
thereby was bound to be in a weaker position vigisaFlagstar as to any future dealings,
negotiations, and/or dispute(s) between Flagstad &mith.” (Am. Compl. T 27.) In sum,
Plaintiff's fraud claims are sufficiently partitarized to survive a motion to dismiss.

b. Claim 2: Plaintiff's Fraud Claims Are Time-Barred

If all facts necessary for such a defense dieappear on the face of the complaint,
then*[t]he statute of limitations is an affrmaéwefense that may beisad in a Rule 12(b)(6)
motion to dismiss for failure to state a clainuhited States v. Kivan&14 F.3d 782, 789 (4th
Cir. 2013) (citingDean v. Pilgrim’s Pride Corp.395 F.3d 471, 474 (4t@ir. 2005)). In a federal
diversity action, state law governs the existenid mterpretation of angtatute of limitations.
Va. Imports, Inc. v. Kirin Brewery of Am., LL296 F. Supp. 2d 691, 699 (E.D. Va. 2003).
Virginia law sets a two-year limitations period folaims of fraud and constructive fraud. Va.

Code 8§ 8.01-243 (“[E]very action for damages fésg from fraud, shall be brought within two



years after the cause of action accrues.”). VadeCg 8.01-249 provides that a cause of action
shall be deemed to accrue “when such fraud . dissovered or by the exercise of due diligence
reasonably should have been discovered.” ValeC®8.01-249(1). To exercise due diligence, the

plaintiff bears the burden of proving that heeds*[sJuch a measure of prudence, activity, or
assiduity, as is properly to be expected froamd ordinarily exercised by, a reasonable and
prudent [person] under the particular circumst@st not measured by any absolute standard,
but depending on the relative facts of the spec@se.”Va. Imports, Inc.296 F. Supp. 2d at
699 (quotingSTB Mktg. Corp. v. ZolfagharB93 S.E.2d 394, 397 (Va. 1990)).

In the Amended Complaint, Plaintiff claintkat a woman Flagstar representative made
the alleged misrepresentation on August 2, 201ts®ant to Va. Code 88 8.01-243 and 8.01-
249, Plaintiffs claim would be barred two yeafrom the date that Plaintiff discovered or
through the exercise of due diligence reasonablyuth have discovered the fraud. Plaintiff
asserts that he did not discover the fraud uvtily 2013 when his wife applied for a refinancing
of an FHA loan and relayed the availability of at@wotial FHA streamline refinance option to
Plaintiff. (Am. Compl. T 38.) Plaintiff themesearched the potential for a streamlined FHA
refinance, and in the process of such reseaditcovered that the alleged misrepresentation
was false because he was not required to falllbeimiore than thirty days to qualify for HAMP.
(Id.) In its Motion, Defendant counters that Plafihtannot allege that his fraud claims accrued
at some later date, predicated on the discpvate. HAMP is a federal program and operates
under federal law. The requiremtsnare publicly available online. Defendant thugwes that
Plaintiff is charged with knowing the law.

However, at this stage of the litigation,etlCourt cannot conclude as a matter of law
whether Plaintiff's claims are time-barred. 8l Amended Complaint does not indicate when
Plaintiff, by the exercise of due diligence, sholldve discovered the alleged fraud. In other
words, the face of the Amended Complaint does plead facts which exlusively show that

Plaintiff should have known of ghalleged fraud by September BD 12, two years prior to filing



of the Complaint. Because this affirmative defems®s not clearly appear on the face of the
Complaint,see Richmond, Fredericksburg & Potomac R.R. Cd=orst, 4 F.3d 244, 250 (4th
Cir. 1993), a determination of timeliness is bet {0 a later date once the facts of the case are
better developedsee Carlucci v. Han886 F. Supp. 2d 497, 516 (E.D. Va. 2012) (“[W]hen
[Plaintiff] discovered, or should have discoveré&de alleged fraud is a factual question that may
not be appropriately resolved at [the motitm dismiss] stage of the litigation.”YJones v.
Shooshan855 F. Supp. 2d 594, 604 (E.D. Va. 2D{Rolding that wheter public documents
were reasonably accessibly to plaintiff and whetplintiff exercised due diligence is a question
of fact which cannot be resolved at the motion ismdss stage).
c. Claim 3: Counts | and Il for Fraud Fail as a Matterof Law
Because Plaintiff Could Not Have Reasonably Relieth Flagstar’s
Alleged Misrepresentation, and Because There is Noausal
Connection Between Plaintiff's Alleged Injury and Ilagstar’s
Purported Statement
Third, Defendant argues that Counts | and |l fala matter of law because Plaintiff
cannot demonstrate that he reasonably retindDefendant’s misrepresentation, and because
the damages complained of are not causabynected to Defendast’alleged statement.
Specifically, Defendant argues that because HAMRdglines are a matter of federal law,
Plaintiff could not have reasonably relied Defendant’s alleged misrepresentatiSee Hicks v.
Wynn 137 Va. 186, 186 (1923) (finding that misrepentations of law cannot constitute fraud).
Defendant also argues that there is no caugahection between its alleged misrepresentation
and the claimed harm to Plaintiff's credit. Plaihtioes not claim that he defaulted on the Loan
in reliance on Flagstar’s purported statementd was later denied a modification on the basis
of his default. In fact, Plaintiff does not allegeat he ever applied for a modification. Plaintiff
also does not contend that Flagstar agreed nadpont any default, or that Flagstar represented
that there would be no adverse consequences siaidtiff choose to withhold payments.

As an initial matter, Defendant’s general statem#dmdt “misrepresentation[s] of law

cannot constitute fraud,” (Def.’s Mem. in Opp. a)lis true.See Hicks 119 S.E. at 135.



However, Defendant is too quick to categorize theteshent as a misstatement of the law. As
one court has stated, “Depending on how the staténwexs worded, it might have been a
straightforward statement about how [Plaintifpuld legally qualify for a loan modification
under HAMP. However, it may have also been a fakstatement about when [Defendant]
would consider [Plaintiff] for a loan modificatichFletcher v. OneWest Bank, FSB8 F. Supp.
2d 925, 934 (N.D. lll. 2011). In ber words, viewing the facts inglit most favorable to Plaintiff,
the alleged misrepresentation was not necessaxyyaining what the federal guidelines were.
Therefore, the Court will analyze whether the remmag elements required for fraud were
properly plead.

Under Virginia law, a claim for actual fraugkquires “(1) a false representation, (2) of
material fact, (3) made intentionally and knowiy, (4) with intent to mislead, [and] (5)
reliance by the party misled, . . . (6¢sulting [in] damagdo [that] party.”State Farm Mut.
Auto. Ins. Co. v. Remley18 S.E.2d 316, 321 (Va. 2005)itation omitted). “Alternatively, a
negligent (but not knowingly false) misrepresanén may support an action for constructive
fraud in Virginia; all otherelements remain the sameCobndel v. Bank of Am., N.ANo.
3:12CV212-HEH, 2012 WL 267316d@t *9 (E.D. Va. July 5, 2012).

Specifically, in order to prove reliance, aapitiff must not only demonstrate that he
acted to his detriment in response to thdeddant’s false representation, but must also
demonstrate that his reliance was reasonalileachi Credit Am. Corp. v. Signet Bank66
F.3d 614, 629 (4th Cir. 1999). “The touchstosfereasonableness jgudent investigation.ld.;
see also Horner v. Aherd53 S.E.2d 216, 219 (Va. 1967) (citation and intd quotation marks
omitted) (‘[I]f false representations are made mefjag matters of fact, and the means of
knowledge are at hand and equally available tthiymarties, and the party, instead of resorting
to them, sees fit to trust himself in the hand®wé whose interest it is to mislead him, the law,

in general, will leave him where he has been pldmgtis own imprudent confidence.”).



On the face of his Complaint Plaintiff pleadss®nable reliance by stating, “Smith relied
on the false representation by the August 2, 20ab$tar representative . . . because Smith
believed it to be true” and “Smith’s said relianee such false representation was reasonable
because (a) it was well known that lendemsc¢luding Flagstar Bankentered into loan
modifications, including HARP and HAMP loan mifications; (b) the false representation by
Flagstar Bank . . . was not inherently implausibdnd (c) Smith had no reason to believe that
Flagstar Bank would intentionally mislead hiabout the terms of the HARP and HAMP loan
modification process.” (Am. Comp. § 29.)tAbugh Plaintiff does not plead any prudent
investigation on his part, at this stage in the&éition the Court cannot say as a matter of law
that Plaintiff acted unreasonablgee Carlucci907 F. Supp. 2d at 74(1[R]eliance is a fact-
intensive inquiry that is usually ipg@ropriate for a motion to dismiss; Elliott v. Great Point
Partners Nos. 1:10cv1019, 1:10cv1047, 2011 WL 636&%7*7 (E.D. Va. Jan. 5, 2011) (“Whether
Plaintiffs’ failure to investigate was unreasonaliethese circumstances is a question of fact
that cannot be resolved on a motion to dismis€ok v. CitiFinancial, Ing.No. 3:14Cv00007,
2014 WL 2040070, at *4 (W.D. Va. May 16, 20) (“The issue of whéter a party reasonably
relied on representations is ordinarily a quie@s for the trier of fact to determine.”).

With regards to the causation issue, “a pté&f must prove damages which are caused by
his detrimental reliance on a defartt’s material misrepresentatiorMurray v. Hadid 385
S.E.2d 898, 903 (Va. 1989) (citiryinn v. Aleda Const. Co315 S.E.2d 193, 195 (Va. 1984)).
Here, Plaintiff pled that he relied on the mdpresentation, (Am. Compl. {1 29), and stopped
making payments on the noted(at § 31). Plaintiff pled that as a proximate resaf his
reliance on the misrepresenitat he sustained economic damage and emotionalesist (d. at
17 32, 36.) With this in mind, Plaintiff sufficiely pled reasonable reliance and causation in
Counts | and II.

/1



d. Claim 4: Counts Ill and IV Fail Because They Are N Viable,
Independent Causes of Action Under Virginia Law

“In Virginia, every contact contains an impdieccovenant of good faith and fair dealing.”
Enomoto v. Space Adventures, Lt624 F. Supp. 2d 443, 450 (E.D. Va. 2009) (citasio
omitted). To establish a claim for breach of thepliad covenant of good faith, a plaintiff must
prove (1) a contractual relationship betweere tparties, and (2) a breach of the implied
covenantld. (citing Charles E. Brauer Co., Inc. v. NationsBank of M.A, 466 S.E.2d 382,
386 (Va. 1996)).

Defendant correctly states that “Virginia does netognize independent causes of action
for breach of the implied covenants of good Hadnd fair dealing.” (Br. in Supp. of Mot. to
Dismiss at 13). The Virginia Supreme Court has htldt “the failure to act in good faith . . .
does not amount to an independent tort,” but “gikise only to a cause of action for breach of
contract.”"Charles E. Brauer Cp 466 S.E.2d at 385 (citation omitted). Likewisehreach of the
implied duty of good faith anéir dealing under the Uniform Commercial Code givése only
to a cause of action for breach of contraamd does not amount to an independent titt.
Under Virginia law, “[a] deed of trust is construad a contract.Mathews v. PHH Motg. Corp.
724 S.E.2d 196, 200 (Va. 2012) (citation omitted).

Here, Plaintiff has attempted to assert pa@te cause of actiofor breach of the
implied duty of good falt, and thus he has not stated a claim upon whittefmaay be granted
under Virginia law.See Jones v. Fulton Bank, N,.Ao. 3:13-CV-126, 2013 WL 3788428, at *7
(E.D. Va. July 18, 2013). Moreover, Plaintiff wauhot be able to plead breach of contract as
there was no language in the note or deedwsdttrequiring Defendant to modify Plaintiff's loan.
Plaintiff cannot employ the implied duty of goodtfaand fair daling to create obligations with
respect to loan modification that wemet present in the underlying contracts.

Plaintiff relies onBourdelais v. JPMorgan Chase Bank, N.No. 3:10CVv670, 2012 WL

5404084 (E.D. Va. Nov. 5, 2012), to support his uangnt. However,Bourdelais is

10



distinguishable from the instant case. Bourdelais the plaintiff claimed that the defendant
induced her to breach the Note and Deed afstrby incorrectly advising her that she would
need to skip her mortgage payment in ordeqgt@lify for the requested HAMP program. 2012
WL 5404084, at *1. The plaintiff had never maday late payments on the mortgage before
defendant’s misrepresentatiold. In denying the motion to disiss the claim for breach of the
implied covenant of good faith @nfair dealing, the court founthat (1) the Note and Deed of
Trust constituted a contract; (2) the defendantBoas, if true, would be unreasonable and in
bad faith; and (3) by inducing the plaintiff to fdelt, the defendant “arguably ‘acted in such a
manner as to prevent [her] from performing [her]ightions under the contract.ld. at *6
(quoting SunTrust Mortg., Inc. v. Mortgs. Unlimited, IndNo. 3:11CV861-HEH, 2012 WL
1942056, at *3 (May 29, 2012)xee also Acuna v. Chase Home Fin., LIND. 3:10-CV-905,
2011 WL 1883089, at *6 (E.D. Va. May 17, 2011e(dying a motion to disiss a claim for breach
of the implied covenant in paltecause plaintiff alleged thaiefendant induced him to default
by telling him his chances of receiving a loarodification would increase if he did so).

In this case, the Note and Deed of Trust would Enhy constitute a contract, and
Defendant’s actions, if true, may beng@asonable. However, in contrastBourdelais Plaintiff
was already in default. (Am. Compl. T 17.)ud) Defendant’s alleged misrepresentation did not
induce him to default and Defendant did not acsuth a manner as to prevent Plaintiff from
performing his obligations under the contragee SunTrust Mortg., In2012 WL 1942056, at
*3. Therefore, the Court GRANTS the Motion as to Cladmand accordingly dismisses Counts
Three and Four of the Amended Complaint.

e. Claim 5: Count V for Declamatory Judgment is Not an
Independent Cause of Action, But Even If It Was, &intiff Has Not
Egtablished Any Bases for Entry of a Declaratory dgment In
His Favor

The Declaratory Judgment Act, 28 U.S.C. 8022provides that “[ijn a case of actual

controversy within its jurisdiction . . . any cduof the United States, upon the filing of an
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appropriate pleading, may declare the rights atler legal relations o&ny interested party
seeking such declaration, whether or not furthelief is or could be sought.” 28 U.S.C. §
2201(a)? “In order to properly state a claim for dedaory relief, the plaintiff must allege that
an actual controversy exists within the Courtsigdiction and that it imn interested partyPei
Pship Architects, LLP v. Celebrate Va. South, LIND. 3:13-CV-48, 2013 WL 1163463, at *3
(E.D. Va. Mar. 19, 2013). For an actual contrimyeto exist, “the facts alleged, under all the
circumstances, [must] show that there is @stantial controversy, between parties having
adverse legal interests, of sufficient immedia@nd reality to warrant the issuance of a
declaratory judgment.ld. (citation and internal quotatiomarks omitted). Additionally, “the
trial court, in its discretion, must be satéxf that declaratory relief is appropriaté\Vhite v.
Natl Union Fire Ins. Co. of Pittsburg, Pa913 F.2d 165, 167 (4th Cir. 1990). With regardskhte
court’s discretion, two questions need to be askgl) whether the judgnre will serve a useful
purpose in clarifying the legal relations in issoe,(2) whether the judgment will terminate and
afford relief from the uncertainty, insecurity, asdntroversy giing rise to the proceedingld.

at 168 (citations and internal quotation marks ded).

In this case, Smith seeks a declaratory jmé@gt that Flagstar Bank is not currently
entitled to foreclose on his home. (Am. Com$Il68.) However, there is no dispute that Smith
fell more than thirty days in arrears in paymentthe note. (d. at 1 29.) He stopped making all
payments on the noteld( at 30, 32.) The Deed of Trust and Note execlelaintiff in this
matter clearly provide that in the event of Plafifstidefault, lender has the right to require
immediate payment in full if borrower defaults fajling to pay in full any monthly payment or
by failing, for a period of thirty days, to perim any other obligations contained in the security

instrument. $eeBr. in Supp. of Mot. to Dismiss Exsl, 2.) If lender requires immediate

3 “rederal standards guide the inquiry as to the piedp of declaratory relief in federal courts, even whe
the case is under the court’s diversity jurisdintiow hite v. Natl Union Fire Ins. Co. of Pittsburg, RPa
913 F.2d 165, 167 (4th Cir. 19909¢e also The Hipage Co., Inc. v. Access2Go, BRI F. Supp. 2d 602
(E.D. Va. 2008) (applying the Declaratory JudgmaAattto a declaratory action thatas originally filed in
state court and subsequently removed to federaitfou

12



payment in full, then lender may invoke the powdrsale and other remedies permitted by
applicable law. (Br. in Supp. d¥lot. to Dismiss Ex. 2 at pg. pThere is no controversy that
Defendant is entitled to foreclose on Plaintiffsoperty. Therefore, the Court GRANTS the
Motion with respect to Claim 5 and accamdly dismisses Count Five of the Amended
Complaint.

V. CONCLUSION

For the foregoing reasons, the Motion GRANTED in part and DENIED in part.
Specifically, the Motion is DENIED as t&€ounts One and Two of Plaintiffs Amended
Complaint, and GRANTED as t©ounts Three, Four and Five.

Let the Clerk send a copy of this Memadum Opinion to all counsel of record.

An appropriate Order will issue.

/s/

James R. Spencer
Senior U. S. District Judge

ENTERED this 17th day of March 2015.
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