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V. Civil Action No. 3:15CV11-HEH

R.C. CHEATHAM,

Respondent.

MEMORANDUM OPINION

(AdoptingReportandRecommendationandDismissingAction)

WayneC. Joiinson,afederal inmateproceedingpro se,submitteda28 U.S.C.§2241'

petition("§ 2241 Petition,ECFNo. 1).^ OnApril 6, 2015,theMagistrateJudgeissueda

ReportandRecommendationrecommendingthat theCourtdismissthe § 2241Petitionfor

want ofjurisdictionasJohnsonfailed to demonstratethat therelevantprecedentpermitted

him to pursue a § 2241petitionto challengehis sentence.Johnsonfiled objections. For the

reasonsthat follow theReportandRecommendationwill be acceptedand adopted.

' Thatstatuteprovides,in pertinentpart:

(c) The writ of habeascorpusshall notextendto a prisonerunless—
(1) He is in custodyunder or by color of the authority of the United States or is
committedfor trial beforesomecourt thereof;or
(2) He is in custodyfor an act doneor omitted in pursuanceof an Act of Congress,
or anorder,process,judgmentor decreeofa courtor judgeof the United States;or
(3) He is incustodyin violation of the Constitutionor laws or treatiesof the United
States....

28 U.S.C.§2241(c)( IH3).

^Johnsoninitially filed his §2241 Petitionin theUnitedStatesDistrict Court for theSouthernDistrict of
Florida. The United StatesDistrict Court for the SouthernDistrict of Florida concludedthe actionwas in

fact a 28 U.S.C. § 2255motionand transferredthe matterto this Court.

Johnson v. Cheatham Doc. 21

Dockets.Justia.com

https://dockets.justia.com/docket/virginia/vaedce/3:2015cv00011/313248/
https://docs.justia.com/cases/federal/district-courts/virginia/vaedce/3:2015cv00011/313248/21/
https://dockets.justia.com/


I. REPORTAND RECOMMENDATION

The MagistrateJudgemadethe following findings and recommendations:

A. ProceduralHistory andSummaryofJohnson'sClaim

In the United StatesDistrict Court for the EasternDistrict of Virginia,

Wayne C. Johnson was indicted and charged with
multiple drug offenseson April 9, 1999. Thereafter,Johnson
pled guilty to possessionwith the intent to distribute five (5)
kilograms or more of cocaine. TheHonorable Richard L.
Williams, United StatesDistrict Judge,sentencedJohnsonto a
292-monthterm of imprisonment. Thereafter,Johnsonfiled a
§ 2255 motion challenging his conviction and sentence. On
October7, 2002,the §2255 motion wasdenied.

Johnsonv. Flannery,No. 3:02CV294,2002 WL 32366015,at *1 (E.D. Va.
Oct. 18, 2002).

In his § 2241 Petition, Johnson contends that his sentence is
unconstitutionalin light of the SupremeCourt'sdecisionin Alleyne v. United
States,133 S.Ct. 2151 (2013).^ (§ 2241 Pet. 3.) For thereasonssetforth
below, it is RECOMMENDED that the action be DISMISSED FOR WANT
OF JURISDICTION.

B. Motions under28 U.S.C. § 2255 Comparedto Petitionsunder28
U.S.C.§ 2241

A motion pursuantto 28 U.S.C. § 2255"providesthe primary meansof
collateral attack on the imposition of a federal conviction and sentence,and
such amotion mustbe filed with the sentencingcourt. SeePackv. Yitsujf, 218
F.3d 448, 451 (5th Cir. 2000) (quoting Cox v. Warden, Fed. Det. Ctr., 911
F.2d 1111, 1113 (5th Cir. 1990)). A federal inmate may not proceed under 28
U.S.C. § 2241 unlesshe or shedemonstratesthat the remedyaffordedby 28
U.S.C. § 2255 "is inadequateor ineffective to test the legality of his

' inAlleyne, theSupremeCourtaddressedadefendant'smandatoryminimumsentenceof
sevenyearsfor brandishinga firearm under 18 U.S.C. §924(c)(I)(A)(ii). Alleyne, 133
S. Ct. 2155-56. The SupremeCourt held that, other than prior convictions,"facts that
increase[statutory] mandatoryminimum sentencesmust besubmittedto thejury." Id. at
2163.



detention." 28U.S.C.§ 2255(e).'' "Forexample,attackson theexecutionof a
sentenceare properly raised in a §2241 petition." In re Vial, 115 F.3d1192,
1194n.5 (4th Cir. 1997) (citing Bradshawv. Story, 86 F.3d 164, 166 (10th Cir.
1996); Hanahan v. Luther, 693 F.2d 629, 632 n.l (7th Cir.1982)).
Nevertheless, theUnited States Courtof Appeals for the Fourth Circuit has
emphasizedthat "the remedy afforded by § 2255 is not renderedinadequateor
ineffective merely because an individual has been unable to obtain relief under
that provision or because anindividual is procedurallybarredfrom filing a
§ 2255 motion." Id.(citationsomitted).

The Fourth Circuit has stressedthat an inmate may proceedunder
§ 2241 to challenge his conviction "in only very limited circumstances."
United Statesv. Poole, 531 F.3d 263, 269 (4th Cir. 2008) (citation omitted)
(internal quotation marks omitted). The"controlling test," id., in the Fourth
Circuit is as follows:

[Section] 2255 isinadequateand ineffective to test thelegality
of a conviction when: (1) at the time of conviction, settledlaw
of this circuit or the SupremeCourt establishedthe legality of
the conviction; (2) subsequentto the prisoner'sdirect appealand
first § 2255 motion, the substantivelaw changedsuch that the
conductof which the prisonerwasconvictedis deemednot to be
criminal; and (3) the prisoner cannot satisfy the gatekeeping
provisions of § 2255 becausethe new rule is not one of
constitutionallaw.

In re Jones,226 F.3d 328, 333-34 (4th Cir. 2000) (emphasisadded). The
Fourth Circuit formulatedthis test toprovide a remedyfor the "fundamental
defect presentedby a situation in which an individual is incarceratedfor
conductthat is not criminal but, throughno fault of his [or her] own, [he or
she] has nosourceof redress." Id. at 333 n.3(emphasisadded).

C. Analysisof Johnson's28 U.S.C.§ 2241 Petition

Johnson fails tosatisfythe second prongof In re Jones.See id. at 334.
Specifically, Johnson fails to demonstratethat "subsequentto [his] direct
appeal and [his] first § 2255 motion, thesubstantivelaw changedsuch that the
conduct of which [he] was convicted is deemednot to be criminal." Id.
(emphasis added). The conduct of which Johnson stands convicted,

* "This 'inadequateandineffective' exceptionis known as the 'savings clause' to[the]
limitations imposed by § 2255." Wilson v. Wilson, No. I:llcv645 (TSE/TCB), 2012
WL 1245671,at *3 (E.D. Va. Apr. 12,2012)(quotingIn re Jones,226 F.3d328, 333 (4th
Cir. 2000)).



possessionwithi intent to distribute five kilograms or moreof cocaine, is still
criminal. SeeMabry v. Wilson, 582 F. App'x 147, 147-48 (4th Cir. 2014)
(concludingthe decisionmAlleyne fails to providea basisseekingreliefunder
§ 2241); Alsop v. Chandler, 551 F. App'x 217, 218-19 (5th Cir. 2014)
(concluding the decision in Alleyne fails to provide a basis for challenging
convictions for distribution of cocaine base and conspiracy to distribute
cocainebaseunder§ 2241). Moreover,"Fourth Circuit precedenthas... not
extendedthe reachof the savingsclauseto thosepetitionerschallengingonly
their sentence." Poole, 531 F.3d at 267 n.7(citing In re Jones,226 F.3d at
333-34).

Accordingly, it is RECOMMENDEDthat theactionbe DISMISSED
FORWANT OF JURISDICTION.

(ReportandRecommendationenteredApril 6, 2015 (alterationsin original).)

n. STANDARD OF REVIEW

"The magistratemakesonly a recommendationto this court. The recommendation

has nopresumptiveweight,and theresponsibilityto makea final determinationremainswith

this court." Estradav. Witkowski, 816 F. Supp. 408,410 (D.S.C. 1993)(citing Mathewsv.

Weber, 423 U.S.261,270-71 (1976)). This Court"shall makea denovo determinationof

thoseportionsof the reportor specifiedproposedfindings or recommendationsto which

objectionis made." 28 U.S.C.§ 636(b)(1). "The filing of objectionsto amagistrate'sreport

enables the districtjudgeto focusattentionon thoseissues—factualand legal—that are at the

heartof theparties'dispute." Thomas v. Arn, 474 U.S. 140, 147 (1985). When reviewing

the magistrate'srecommendation,this Court "may alsoreceivefurtherevidence." 28 U.S.C.

§ 636(b)(1).

III. JOHNSON'SOBJECTIONS

Johnsonfirst objectsto the Court's"characterizationof [his] nameas WAYNE C.

JOHNSON." (Objs. 1.) Johnsondirectsthe Court to anattachmentwhich he assertsreflects



that the Court should notemploythe letter"C" for his middle initial. (ECF No.20-1.) The

Court'sdocketfor Johnson'scriminal action, UnitedStatesv. Johnson,3:99CR199(E.D.

Va.) reflects thatJohnson'smiddle initial is"C." Accordingly,Johnson'sfirst objection will

beoverruled.

In his secondobjection,Johnson'sobjectsto theMagistrateJudge'sanalysis"of

Alleyne v. United States, 133 S. Ct. 2151 (2013), in which theMagistrateJudge seems to

quote fromAPPRENDI...,not ALLEYNE." (Objs. 1.) Thisobjectionlacks merit. The

Magistrate Judge quoted from the decision in Alleyne, 133 S. Ct. at 2163, not the decision

Apprendiv. NewJersey, 530 U.S. 466 (2000). Moreover, the Magistrate Judge correctly

concludedthat thedecisionin Alleyne fails toprovidea basis forreliefunder28 U.S.C.

§ 2241. SeeMabry v. Wilson, 582 F.App'x 147, 147-48(4th Cir. 2014). Accordingly,

Johnson'ssecondobjectionwill be overruled.

In his third and fourthobjection,Johnsonproteststhat theUnited StatesDistrict Court

for the SouthernDistrict of Floridashouldnot havetransferredthis actionto this Court and

arguesthe Courtshouldtransferthe action back to theSouthernDistrict of Florida. (Objs.

2.) Wherethe actionwas filed orresolvedis irrelevant. As explainedin the Reportand

Recommendation,Johnsonfailed to raisea claim that is apropersubjectfor invoking a

district court'sjurisdictionunder28 U.S.C.§ 2241. Accordingly, Johnson'sthird and fourth

objectionswill beoverruled.^

^ Moreover, the Court lacksjurisdiction to entertain the action as a 28 U.S.C. § 2255 motion, as the
Court already has denied one such motion from Johnson, and Johnson has not obtained authorization
from the United StatesCourtof Appealsfor the FourthCircuit to file a secondsuchmotion.



The Report and Recommendation will be accepted and adopted. The action will be

dismissed for lackofjurisdiction. The Court will deny acertificateof appealability.

An appropriate Final Order will accompany this Memorandum Opinion,

/s/

HenryE. Hudson
Date: UnitedStatesDistrict Judge
Richmond,IVirginia
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