
IN THE UNITED STATESDISTRICT COURT

FORTHE EASTERNDISTRICT OF VIRGINIA

RichmondDivision

NWP ServicesCorporation,
Plaintiff,

V. Civil Action No. 3:15-cv-787

VAC L.L.L.P.,

CLHV, L.L.C.,

and

SJW,L.LX.P.,
Defendants.

OPINION

The plaintiff, NWP ServicesCorporation,has sued thedefendantsfor breachof contract

for failure to pay theamountallegedlyowed for services, and thedefendantshave filed amotion

to dismiss. Thedefendantscontendthe complaintnamedimproperdefendantsby including the

original parties to the contract rather than the LLCs to whom the defendants assigned the

contracts. They say the assignees are necessary parties to the case. Alternatively, the defendants

ask the Court to compel theplaintiff to amend the complaint, adding the assignees as defendants.

In addition, SJW, L.L.L.P. ("SJW") seeks dismissal from the action entirely, as SJW allegedly

no longerexists. Becausethe plaintiff namedproperpartiesin thecomplaint,the Court denies

the defendants'motions.

I. BACKGROUND

According to the complaint, NWP had a seriesof contracts with the defendants to provide

utility submetering services at apartment complexes. NWP performed its contractual duties, but
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the defendantshave notpaid $302,089.55,the amountcollectively outstandingunderthe terms

of the agreements.

The defendants say they assigned their service agreements to other LLCs, so the

assignees are the correct defendants. They also say that SJW has been dissolved, so it cannot be

sued.

11. DISCUSSION

A. Failure toJoin aNecessaryParty.*

The assigneesare not necessaryparties under Rule 19, so theCourt denies the

defendants'12(b)(7)motion to dismissand declines tojoin the assigneesby order. Fed. R. Civ.

P. 12(b)(7). Rule 19 definesa party as necessaryin two circumstances.First, Rule 19(a)(1)(A)

defines a party asnecessaryif "in that [party's] absence, thecourt cannotaccordcompleterelief

amongexistingparties." Fed. R. Civ. P. 19(a)(1)(A). Here, theCourt can accordcompleterelief

to theplaintiff. "UnderVirginia law, the parties to acontractremainliable for obligationsunder

the contractunlessnovationoccurs." See BestSweet, Inc.v. NTI Holdings Corp., Civil Action

No. I:09cv942, 2010 WL 2671303,at *2 (E.D. Va. July 2,2010) (citing Honeywell, Inc. v.

Elliott, 213 Va. 86, 189S.E.2d 331 (1972). Asconcededby both parties, no novation has

' "Rule 12(b)(7)providesfor dismissalwherea party hasnot beenjoined as requiredby Rule
19." Marina One, Inc.v. Jones,22 F.Supp.3d 604, 606 (E.D. Va. 2014). Courts addressing a
12(b)(7) motion face atwo-stepinquiry. Owens-Illinois, Inc.v. Meade,186 F.3d 435, 440 (4th
Cir. 1999). First, the court must ask whether a party "is necessary to a proceeding becauseof its
relationshipto the matterunderconsideration"pursuantto Rule 19(a). Id.(internal quotations
and citations omitted). If the party isnecessary,the court will join it into the action. Id. If the
court cannot join the party, however, the court must thendeterminewhether that party is
indispensablepursuantto Rule 19(b). Id.If the party isindispensable,the courtmust dismissthe
action. Id. The party asserting the Rule 12(b)(7) motion has the burdenof showing that a person
not joined is necessaryand indispensable.Am. Gen. Life & AccidentIns. Co.v. Wood, 429 F.3d
83, 92(4th Cir. 2005).



occurredin this case.Theoriginal partiesremain liable for theassignedcontracts,andNWP can

obtaincompleterelief from them.

Second,Rule 19(a)(1)(B) defines a party asnecessarywhen "that [party] claims an

interestrelatingto the subjectof the action" and adjudicatingthe action inthat party'sabsence

could impede its ability to protect the interest or leave an existing party subject to riskof

inconsistentobligations. Fed R. Civ. P. 19(a)(1)(B). Theassigneeshave notclaimedan interest

in the action. Evenif they had,however, they would not meet therequirementsunder Rule

19(a)(1)(B). First, under Rule19(a)(l)(B)(i), a party's ability to protect its interest is not

impaired or impeded simply because it has an interest in the outcomeof the litigation or even

faces adverseconsequencesas apossibleresult of the litigation. Instead,Rule 19(a)(l)(B)(i)

requires that theparty's interestsare impaired or impededbecauseof their absencefrom the

litigation asrequiredby Rule 19(a)(l)(B)(i). SeeMasterCardInt'I, Inc. v. VisaInt'l Serv.Ass%

471 F.3d 377, 387 (2d Cir. 2006). The abilityof the assigneesto protect their interestswill

remainintact, despitethe potentialfor an adverseoutcomein the immediatecase,so they are not

necessaryparties. Furthermore,since the currently named parties will not face exposureto

conflicting legal obligations,the defendantshave failed tosatisfy the requirementsunderRule

19(a)(l)(B)(ii).

Accordingly, the Courtdeniesthe defendants'12(b)(7)motion.

B. SJW's12(b)(6)Motion to Dismiss

SJWsays thatbecauseit hasbeendissolved,it cannotbe sued. This is simply incorrect,

so theCourt denies SJW'smotion to dismiss. Although SJW did dissolveupon its automatic

cancellation,Va. Code §50-73.49(5),dissolutiondoes notresult in immunity from liability. Va.

Code§ 50-73.52:2.



SJW relies on DelawareLLC law, which apparentlyforeclosessuits againstLLCs after

they file acertificateof cancellation. See MetroCommc'nCorp. BVI v. AdvancedMobilecomm

Techs. Inc., 854A.2d 121, 138 (Del. Ch.2004). UnderVirginia law, on theotherhand,whena

limited partnership files a certificateof cancellation (which the briefs do not indicate has

occurred in this case), theexistenceof that limited partnership"shall cease,except for the

purposeof suits." Va. CodeAnn. § 50-73.52:4.

Furthermore,the law makes it clear that thedissolution of a limited partnershiponly

terminatesthat partnership'sliabilities to third partiesif the partnershiptakesspecific steps to

notify potential claimants. Va. CodeAnn. § 50-73.52:2. Even if a partnershippublishessuch

notice, the law doesnot bar claims until threeyearsafter publication. Id. SJWdid not dissolve

until December31, 2014, so the three-yearperiod cannothave passed,evenif SJW did publish

the propernotice immediatelyat dissolution.

Accordingly, SJW remainsliable for its contract,despiteits automaticcancellationon

December31, 2014. The Court deniesSJW'smotionto dismiss.

m. CONCLUSION

For thesereasonsthe Court DENIES the defendants'motionsto dismiss.

The Courtwill enteran appropriateOrder.

Let the Clerk send a copyof this Opinionto all counselof record.

JohnA. Gibney,Jr. / / /
August3.2016 UnitedStatesDistrictJudee

Richmond,VA


