
IN THE NITED STATES DISTRICT CORT 

FOR THE ASTEN DISTRICT OF VIRGINIA 

Ricmond Division 

TIFFANIE BRANCH, 
individually and on behalf o f  
all others s imilarly s ituated , 

AN I 0 20!8 

Plainti f f , 

. U.S. DISTRICT COUT RICHMOND VA 

v .  Civil Action No . 3: 1 6-cv-1 0 1 0  

GOVERNMENT EMPLOYEES 
INSURANCE COMPANY, 

Defendant. 

MODM OPINION 

This matter i s  before the Court on PLAINTI FF'S RENEWED 

MOTION FOR CLASS CERT I FI CAT ION ( ECF No. 6 6 ) . Fo r the reasons set 

forth below, the motion will be denied . 

BACKGROND 

A. Procedura1 Background 

On December 30 , 201 6 ,  Ti f fanie Branch ( " Branch " )  filed a 

Clas s  Acti on Compla int on behalf of herself and a ll others 

simi larly s ituated, alleging that Government Employees Insurance 

Company { "GEI CO" ) violated Section 1 681b { b )  ( 3 )  (A) of the Fa ir  

Credit Reporting Act { " FCRA" ) . ECF No . 1. That provision 

requires that: 

In u s i ng a con sumer report for employment 
purposes , before ta king any adverse action 
based in whole or in part on the report, the 
person intend ing to take such adverse action 
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shall provide t o  the consumer t o  whom the 
report rela t es: ( i )  a copy o f  t he report; 
and (i i) a des cripti on in writing of the 
rights of the consumer under this  
s ubchapter, as  presented by the  Bureau under 
section 1681g(c) ( 3) of this t it le . 

Branch then filed an Amended Cla s s  Act ion Compla i nt on April 11 , 

2017, which is the operative compla int here . ECF No. 2 3 .  

GEICO moved for suma ry judgment on Augus t  18, 2 0 1  7. ECF 

No . 3 9 .  The Court denied that mot ion on December 18, 20 17, ECF 

No . 74 , finding that a genuine dispute of material fact existed 

as to whether GEICO had complied with Sect i on 1 681b(b) ( 3 )  (A) 

when interacting wit h  Branch specif i ca ll y . Memorandum Opinion 

(ECF No . 73 ) ("Sunary Judgment Op . " ) at 3 2 - 3 3 . 

Also on August 18, 2 0 1  7, B ranch init ia lly moved for cla s s  

certi ficat i on .  ECF No . 4 1 .  The briefing o n  that motion concerned 

a proposed cla s s  of individuals who were assigned a " Fa il" grade 

by GEI CO because of any deficiency in their bac kground report s .  

ECF No. 4 2  at 9. Howeve r ,  at ora l argument on GE I CO' s sumary 

judgment motion, Branch's counsel stated that Branch would 

narrow the cla s s  to those individuals a s s igned a ''Fail" grade 

spec i f ically because of the criminal histories in thei r  

background reports . October 3,  2 017 Trans cript ( ECF No. 60 ) a t  

42:16-20; September 27, 2017 Transcript (ECF No. 56} at 5:21-

6:5 . 
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As a resu l t ,  B ranch filed a renewed motion for class  

cert i f icat ion on  Oct ober 1 6, 2 0 17 .  ECF  No . 6 6 .  GE ICO has opposed 

t he motion . ECF No . 71 . Branch ha s replied . ECF No . 72. Thu s ,  

t he matter is  now ripe . 

B. Factual Background 

1. Branch's Application to GEICO 

Branch applied for employment with GE ICO ,  and, on August 

2 6 ,  2 016 , Branch accepted GEICO ' s offer to  joi n  the company as a 

Liab i l it y  Cla ims Representat i ve . The offer was cont ingent on t he 

resul t s  of a background check . Around the s ame t ime , Branch a l so 

completed GEICO's Supplemental Informat ion Form for use i n  

connecti on with the background check. On t hat form, Branch 

l isted,  as her only crimi nal convict ion , a December 2 0 15 

convict i on for pet i t  l arceny . 

On September 2 ,  GE ICO requested a background check on 

Branch from a consumer report ing agency , General Informat ion 

Se rvices ( "GISn ) . G I S  completed Branch's backg round report ( "t he 

Reportn) and sent i t  to GEICO on September 2 1 .  The Report 

reflected that Branch had two criminal convict ions on her  

record: t he December 2015 misdemeanor pet i t l a r ceny convi ction 

( that Branch reported), as wel l  as a 2 0 1 1  felony pet it l a rcen y  

convi ct ion ( that Branch did not report) . C amacho Deel . ( ECF No . 

71- 4 ) ,  Ex . 2 at  1 0 .  The Report erroneously  cha racteri zed t he 

2011  convi ction as  a felony . On September 2 1 ,  a ft e r  reviewing 
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the Report , a GEI CO employee, Brit Collins, assigned it a 

pre l imina ry grade o f  "Fa i l"1 because of a "CRIMl" code . 2 

Later that day,  another GEICO employe e ,  La toria Pa rker 

( "Par ker" ) ,  ca l led Branch regarding the contents of the Report . 

The exact det a i l s  of the conversation a re disput ed . Branch said 

that Pa r ke r  told he r tha t  GEICO's j ob of fer was rescinded 

because of the 2 0 11 felony convict ion in the Report . Parke r ,  on 

the other hand , testified that she informed Branch that she 

would receive a letter from GIS about the Report because GEICO 

had concluded that Branch's criminal history would preclude her 

from employment a t  GEI CO, a nd tha t  she could dispute t he 

accuracy of t he Report . The part ies agre e ,  howeve r ,  tha t Branch 

tol d  Parker t hat t he 2 011 convict ion was a misdemeanor pet it 

larceny convicti on ,  not a felon y .  That n ight , Branch e-ma i l ed 

Par ke r ,  further exp l a ining that she had been charged with felony 

grand l a rceny ,  but tha t  she had pled gui l ty to a reduced 

misdemeanor charge . 

On September 2 2 , 2 0 1 6, on GEICO' s beha l f ,  GIS sent Branch a 

letter containing the Report and a sumary o f  Branch' s FCRA 

rights ( "the Pre-Adverse Acti on Let teru) . Branch could not 

1 The basis for the "Fail" grade is disputed but immaterial here, 
as that dispute does not impl i cate the factors re levant to class 
cert i ficat ion . 

2 As discussed below , GEICO uses a variety of codes such as thi s  
to notify app l i cants why they a re ineligible f o r  employment at 
GEICO . 
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reca l l  whether she eve r  initi a ted a dispute with G I S  about the 

accuracy o f  her Report. But , by October 3 ,  neither GIS nor GEI CO 

had heard from Branch , so  GIS sent Branch a letter stating that 

GEI CO would not be hiring her based on the contents of the 

Report ( "the Adverse Act ion Let t e r" ) . 

2. GEICO's Job Application Process 

GEICO's backg round check process i s  des cribed in i t s  

Adjudication Proces s  f o r  Background Checks ( "the Adjudicati on 

Proces s ") , Camacho Deel . ,  Ex . 1, which was GEICO' s o fficial 

pol icy for the use of backg round repor t s  du ring the cla s s  

period, C amacho Deel . � 4 .  Once GEICO extends a condit iona l j ob 

offer to an appl icant, the appl icant mus t  complete a 

Supplemental I nforma t i on Form , which conta ins in format ion that a 

GEICO employee enters into GIS system .  Adj udicat ion Process at 

3-5.  GIS then generates a background report and marks each 

port ion of the report as e i ther "Pa s s "  or "Revi ew , " depending on 

whether that part s a t i s fies GEI CO' s employment el igibi l i t y  

requi rements. Once G I S  completes �he background report , a GEI CO 

employee reviews it  and a s s igns it a grade of " Pa s s "  or "Fa i l , "  

based on whether the report meets GEI CO ' s e l igibili ty 

requ irements. This  review occurs i n  all ca ses,  even i f  GIS has 

given the report a notation of " Pa s s . "  The employee mus t  also 
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enter one or more code s noting the reason for the " Fa i l" grade. 3 

Adj udication Process at 6. That grade may be appropriate i f  the 

report contains felony convi ctions or certa in misdemeanor 

convictions , or if  the report s hows a conviction that was not 

disclosed on the Supplemental Information Form. 

As i n  Branch' s case , a fter GEICO a s s igns a ''Fa i l" grade , 

GIS sends the Pre-Adverse Action Letter, initiating a s even-

business-day " cu re period" during which the appli cant can 

addres s  the defici ency in the report that l ed to the "Fa i l" 

grade . When the "Fa il" grade relates to the report's crimina l 

history, the app l icant must contact GIS directly to dispute the 

report's accuracy. Nonetheless , a GEICO employee must review the 

GIS system throughout the cure period to see i f  the applicant 

has addres sed with GIS the de ficiency leading to the "Fa i l "  

grade . I f  the appl i cant h a s  done s o ,  that employee is  required 

to change the grade f rom "Fail" to " Pass. " Id. at 7. 

GIS then mai l s  a n  Adverse Action Letter to any applicant 

whose background report sti l l  ha s a " Fail" grade at the end of 

the cure period, either because the applicant could not, or 

fa i l ed to , cure the inaccuracy . Afte r GIS sends that letter, a 

GEICO employee informs the app l i cant that GEICO has rescinded 

3 The only codes rel evant here are "CRIMl , "  " C RIM2 , "  and "CRIM3, " 
which concern applicants' criminal h istorie s .  
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the offe r .  The Adj udica t ion P roces s  preclude s informi ng the 

applicant of the resci ssion before that point . I d .  at 7 -8 .  

During the cla s s  period,  GE ICO a s s igned a "Fail" grade 

based on criminal hi story t o  the background reports of 426 

applican t s . 4 The final g rades for the reports of 96 individuals 

were eventually changed to " Pa s s . "  In addi tion ,  the final grades 

for the report s  of 14 appl icants were eventually changed to "No 

Grade . "  Suppl . Cama cho Deel. ( EC F  No . 71-8) � 8 . a - . b .  Thi s  

change would have occurred because the applicant did not proceed 

with the applicat ion process for reasons unrelated to the 

background report , s uch as  fa iling the drug screening or 

withdrawing from con s ideration for a pos i t i on . Adj udication 

Process a t  8 .  Final l y, the final grades for t he reports of 316 

applican t s  from the putat ive clas s  rema ined " Fa il" a t  the end of 

the cure period . Suppl. Camacho Deel . � 8 . b .  

C. The Proposed Class 

Branch seeks t o  certify one cla s s . That cla s s  i s  defined as: 

All natural persons residing i n  the Un ited 
States {including all territories and other 
poli t i cal s ubdivis ions of the Uni ted States)  
( a) who s ubmi t ted an employment applicat ion 

or  other reques t  for placement t o  GEICO and 
rece ived a condi t ional j ob offe r ;  ( b) who 

4 Branch rei terate s  her pos iti on from the s ummary j udgment 
briefing that the Court cannot cons ide r these numbers becaus e  
they are based o n  inadmi s s i ble hearsay. However , that a rgument 
is  rej ected here for the same reasons tha t  i t  wa s rej ected in 
considering GEICO' s s ummary j udgment mot i on. Summa ry Judgment 
Op. at 8-20. 
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were the subject of a GIS consumer report 
which was used by GEICO to make an 
employment dec i s i on f rom December 2 9 ,  2 0 14 
to  the present ; ( c) about whom GEICO 
inserted a \\FAIL" adjudicat ion in the G I S  
system based on a coding o f  CRIMI, CRIM2, or 
CRIM3 ; and (d ) to whom GEICO did not provide 
a copy of t he consumer report and summary of 
right s a s  required by 15 U . S . C. § 
1681b (b ) ( 3 )  at lea s t  five bus i ness days 
before the date the consumer ' s  report a t  GIS 
was firs t  graded with t he " FAIL" resu l t . 

Branch further a ssert s that a cla s s  should be cert if ied 

even if the Court concludes that those propos ed class members 

who were eventua l l y  hired by GEICO or withdrew from the 

app l i cation process before the end of the cure period suffered 

no adverse act ion . In that case, Branch argues , t he Court should 

simply modify t he c la s s  definit ion to excl ude the proposed cla s s  

members who were hi red b y  GEICO o r  withdrew . 

DISCUSSION 

I. Legal Standard 

To obt a in class certifica tion , a plaint iff mus t  satisfy the 

four requi rements of Fed . R .  C i v . P .  2 3(a) :  numeros i t y ,  

comona l i t y, typica l ity, and adequacy of representa tion . EQT 

Prod . Co v .  Adai r, 764 F . 3d 3 4 7 ,  3 5 8  (4 t h  Cir. 2 01 4 ) .  The case 

mus t  also fall  within at least one of the t ypes of c lass act ions 

defined in Rule 23 (b}. Here, Branch seeks certification under 

Rule 2 3 ( b )  (3), which requires the Court t o  find "that t he 

quest ions of law o r  fact common t o  cla s s  members predominate 
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over any quest ions a f fect ing only individual members, and that a 

class acti on i s  superior to  other ava i lable methods for fairl y  

and eff ic iently adjudicat ing t h e  controversy . "  Fed . R .  C i  v .  P .  

2 3  ( b }  (3 ) .  

The Court must perform a "rigorous analysi s "  to  determine 

whether t he plaint i f f  has met its requi red showing as to  each 

class cert i ficat ion factor . Wal -Mart Stores, I nc. v .  Dukes , 5 64 

U . S. 3 3 8 , 3 5 1  ( 2 0 1 1 } ( interna l  quota t ions omit ted) . This 

anal ysis extends to  issues of l iabi l i ty a s  wel l as damages and 

causa t ion . See Comcast Corp . v. Behrend ,  5 6 9  U . S. 2 7 ,  34- 3 8  

( 2 0 1 3 } . The Court is  not required "to accept p l a int i f f  [' s] 

pleadings when assessing whether a class should be certi fied . " 

Gariety v .  Grant Thornton , LLP ,  3 68 F. 3d 3 5 6, 3 6 5  (4 th  Cir . 

2 0 0 4 } ; see a lso Dukes, 5 64 U. S. a t  3 5 0 . Rather, "[a] part y 

seeking class cert i f i cat ion must a f f irmat i vely demonstrate his 

compliance with the Rule-that is,  he mus t  be prepared to  prove 

that there are in fact su f ficiently numerous part ies, common 

questions of  law or fact , etc . " Dukes, 5 6 4  U . S. at 3 5 0  ( emphasis 

in origi na l )  . 

Because o f  this standard ,  " the dis tri ct court must take a 

' close look' at the facts relevant to  the cert i fication quest ion 

and, if necessary, ma ke specific fi ndings on t he propriety o f  

cert i ficati on . "  Thorn v .  Jefferson- Pilot Li fe I n s . Co . ,  4 4 5  F . 3d 

311, 3 1 9  ( 4 th Cir. 2 0 0 6 )  ( quot ing Gariety ,  3 68 F. 3 d  a t  3 65}  . 
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Such findings a re necessary "even i f  the i s sues tend to  overlap 

into the merit s  of the underlying case, " but " t he l ikel ihood o f  

the plaint i f fs' succes s o n  the merit s  . . . i s  not relevant to  

the is sue o f  whether cert i ficati on i s  proper.n I d. Nonetheles s,  

the Court's analys i s  wi l l  often "en t a i l  s ome overlap with the 

meri ts of the pla i nt i f f ' s underlying c l a im .  That cannot be 

helped. " Dukes , 5 6 4  U . S . at 35 1 .  At the same t ime, "Rule 2 3  

grants courts n o  l i cense t o  engage i n  free-ranging merits 

inquiries at the cert i f i ca t ion stage . Meri ts ques t ions may be 

cons idered to t he extent -but only to the ext ent-that they are 

relevant to  determining whether the Rule 2 3  prerequi s i tes for 

class  cert i fication are sati s fied . " Amgen Inc. v. Conn . Ret . 

Plans & Trust Funds, 5 68 U . S . 4 5 5 , 4 6 6 ( 2 0 1 3) .  

II. Ru1e 23(a) 

Rule 2 3 ( a} establi shes four requ irement s  for cla s s  

cert i ficati on . They are tha t : ( 1} the c l a s s  i s  s o  numerous that 

joi nder of all members is impracticable; {2 ) t here are ques t i ons 

of l aw or fact common to the class;  ( 3} the representative's 

cla ims or defenses a re typical of those o f  the cla s s ;  and ( 4 )  

the representative will fa irly and adequately represent the 

interes ts  of  t he cla s s . Fed . R .  Civ . P .  2 3{a )  ( 1 ) -{4 ) . The final 

three requirements "tend to  merge, with  comonal i t y  and 

typica lity ' serv(ing] as  guidepo s t s  for determining 

whether . . . maintenance of  a cla s s  acti on i s  economica l and 
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whether the named p l a i nt i f f ' s claim and the class clai ms are so 

interrelated that the interests of the class members w i l l  be 

fairly and adequa tely pro tected i n  their absence . '" Broussard v .  

Meineke Discount Muffler Shops , I nc. , 1 5 5  F. 3d 3 31, 3 3 7  ( 4 th 

C ir. 1 9 9 8 ) ( quot ing Gen . Tel. Co . of Sw . v .  Fal con, 4 57 U . S . 

1 4 7 , 1 5 7  n . 13 ( 1 98 2 ) ) ( a lt erat i ons in original). The pla intiff  

bears the burden of proving all  the requirements o f  Rule 2 3 .  

Gregory v .  Finova Capi tal Corp . , 4 4 2  F . 3d 1 8 8 , 190 ( 4 th Cir . 

2 00 6 ) . 

I n  addit ion to those requi rements, "[a] n order tha t 

cert i fies a class act ion must define the class and the class 

claims, i ssues, or defenses. " Fed . R .  Civ . P .  2 3 ( c) ( 1 ) ( B ) . 

"' [ T]he definit ion of the class is an essent i a l  prerequisite to 

ma int a ining a cl ass action . '" Sout ter v .  Equi fax I nfo . Servs . ,  

LLC , 307  F . R. D. 18 3 ,  19 6 ( E . D . Va. 2 0 1 5) ( quoting Roman v .  ESB, 

I nc . , 5 5 0  F. 2 d  1 343 ,  1 3 4 8 ( 4 th  C i r .  1 9 7 6)) . The Court should not 

cert i f y  a class unless " i t  is administra t i vely feasible for the 

court to determine whether a particular i ndividu a l  is a member . "  

EQT Prod . ,  76 4 F .  3d at 3 5 8  ( internal quotations omitted ) . In 

other words, " Rule 2 3  conta ins an  i mplicit threshold requ irement 

that the members o f  a proposed class be readil y  ident i f i able . "  

Id . ( interna l  quota t ions omitted ) . This i s  known as the 

ascertainab i l i t y  requ irement .  Id . 
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A. Ascertainbil ity 

To certi f y  a c la s s  under Rule 2 3 ,  a court mus t  be able to 

"readi ly identify the c l a s s  members in ref ere nee to  object ive 

criteria . "  EQT Prod . ,  7 64 F .  3d at 3 5 8; see also  5 James Wm . 

Moore et a l . ,  Moore's Federal Practice § 2 3 . 2 1[1] (3d ed . 2 0 1 6 }  

( c l a s s  definit ion mus t  provide court with "tangib le and 

practicable standards for determining who is  and who is not a 

member of the clas s " }  . "The plain t i ff [ ]  need not be able to 

ident ify every clas s  member at the t ime of  cert i ficat ion. But if 

cla s s  members are impos s ible to iden t i fy without extens ive 

individua lized fact -f ind i ng or 'mi n i-tri a l s , '  then a class  

act ion is  inappropri a te . " EQT Prod . , 764  F . 3d a t  3 5 8 .  

Branch argues that the putative c l a s s  sat i s f ies t he 

ascerta inabi lity requirement because object ive criteria def ine 

the clas s ,  and GEICO does not contes t t h i s  a s s ert ion . 

GEICO has a cknowledged that it i s  able to  identify,  and in 

fact has a lready i dentified , the applicants who received a 

" Fa i l "  grade because of the crimina l hist ories on their 

background report s  during t he relevant time period . Suppl . 

Camacho Deel . � 8; id . ,  Atta chment A. G I S  a l s o  col l ects and 

ma int a ins data contai ned in bac kground reports for a l l  of  it s 

cl ients, includ ing GEICO ,  and that dat a  is acces s ible . Truesdale 

Deel . ( EC F  No . 7 1- 6} � 2 .  Those report s  contain the appli cants' 

names , and can be f iltered to view only those reports that were 
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marked " Review" by GIS a nd then assigned a "Fa i l "  grade by GEICO 

for part icular reasons. I d . [[ 3-4 ; Suppl . Camacho Deel . � 8 .  

Therefore , the class i s  readi l y  ascert ainable . 

B. Rul e 23(a) (1) Nmerosity 

The first of the Rule 2 3 ( a )  requi rements i s  that "the class 

is so nume rous that  joinder of a l l  members i s  impract i cable . "  

Fed. R .  Civ. P. 2 3  ( a )  (1 ) . '' ' No specified numbe r i s  needed to  

ma intain a class action'" under Fed . R .  C i v . P .  2 3 ;  rathe r ,  

"'applicat ion of t h e  ru le i s  to  b e  considered in l ight of the 

pa rticular ci rcumsta nces of the case. '" Brady v. Thurston Motor 

Lines, 7 2 6  F . 2d 1 3 6 ,  1 4 5 ( 4 t h Ci r .  198 4 )  ( quoting Cypress v. 

Newport News Gen. & Nonsectarian Hosp . Ass'n , 3 7 5  F . 2 d  6 4 8 ,  653 

( 4 th  Cir. 1967 ) (fi nding that a class of 18  was sufficient to  

fulfi ll the numerosi ty requi rement } )  . ''Courts consider a number 

of facto rs in conside ring whether joi nder is practicable 

including the si ze of the class,  ease of identifying its numbers 

and determining their addresses, f aci li ty of ma king se rvice on 

them if joined and their geographic dispersion . "  Thomas v .  FTS 

USA, LLC, 312  F. R.D . 4 0 7 ,  4 1 6  ( E . D . Va . 2 0 1 6) (interna l 

quotations omit ted ) . 

GEICO has produced a spreadsheet indicat ing that , during 

the relevant time period,  the reports of 4 2 6  individua l s  were 

assigned a "Fa i l "  grade based on criminal history a t  some point 

in the appli cat ion process . Suppl. Camacho Deel . [ 8 .  a.  GEICO 
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argues that this is the relevant number here . Branch , however, 

contends that the spreadsheet is inadmis s ible hearsay .  I t  relies 

instead on a statement by GEICO ' s counsel at oral argument that 

approximately 40 0 individuals were a s s igned a " Fail "  grade based 

on their crimina l  histories . As noted , the Court previous l y  

considered and rejected Branch's hearsa y  a rgument . Summary 

Judgment Op . at 8 - 2 0. Therefore, Branch can satisfy the 

numerosity requirement by reference to the spreadsheet . 

C. Rule 23(a) (2) Comonal ity 

Rule 2 3  (a) ( 2 )  requires that there be "questions of law or 

fact common to the cla s s . "  Fed . R. Civ. P .  2 3{a ) ( 2} . The 

commonality requirement " turn [s] on questions of l aw [ or fact) 

applicable in the same ma nner to ea ch member of the class . "  

Califano v .  Yamasaki, 4 42 U . S . 6 8 2 , 7 0 1  ( 1 97 9} . ''This does not 

mean merely that [ cl a s s  members] have a l l  s uffered a violation 

of the same provision of law, " but instead that " their 

claims . . . depend upon a common contention"  that is " capabl e  

of clas swide resolution . "  Dukes , 5 64 U.S . at 3 5 0 . "A s ingle 

comon question wi l l  suffice, " but that question ''must be of 

such a nature that its determination 'wil l resolve an iss ue that 

is centra l to the validity of each one of the claims in one 

stroke. ' "  EQT Prod . , 7 64 F .  3d at 3 6 0  ( quoting Dukes , 5 64 U . S . at 

3 5 0 ) . Furthermore, " [ m] inor factual variances " do not prevent a 

plaintiff from showing commonality as  long as  the claims arise 
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from the same set of  facts a nd the putative c l a s s  members rely 

on the same legal theory . Brown v .  Transurban USA, Inc . ,  3 1 8  

F . R . D .  5 60,  5 6 7  ( E . D .  Va . 2 016 ) . 

Branch a sserts that there are common questions because the 

puta tive class members' claims all  flow from GEICO' s uni form 

background check proces s . Branch speci fica l l y  c i tes three common 

ques tions that mus t  be resolved: ( 1 )  whether a s s igning a " Fail "  

grade i s  a n  advers e  action; ( 2 )  whether GEICO' s  pre-adverse 

action notice wa s timely, and ( 3 )  whether GEICO acted w i l l fu l l y  

in violating the FCRA. 

The Court ha s con s i s tentl y held tha t ,  by i tsel f, the 

question o f  whether a defendant' s actions violated Section 

1 681b ( b )  ( 3) (A )  sati s fies the commona l i ty requirement. See 

Thomas,  312 F . R . D .  a t  4 18 ;  Manuel v .  Wel l s  Fargo Bank, Nat' l 

As s'n, No . 3:1 4 CV2 3 8 ,  2 015 WL 4994 5 4 9, at *11 ( E.D . Va . Aug . 19, 

2 015); Mi lbourne v .  JRK Res identia l  m., LLC, No . 3:  1 2 CV86 1,  

2 0 1 4  WL 5 52973 1,  at *6 (E.D . Va. Oct. 3 1 ,  2 0 1 4 ) . In  those cases, 

the Court noted the importance of  ea ch defendant' s admissions 

about its " standardi zed" background check process . Thoma s, 312 

F . R . D .  at 4 1 3, 4 1 8 ;  Manuel , 2 0 15 WL 4994 5 4 9,  at  *2 , *12 ; 

Milbourne, 2 014 WL 5 5 2 973 1,  at  *2 , *6 . Simi larly, here, GE ICO 

ha s acknowledged tha t  it  used the Adj udication Proces s for all 

app l i cants during the cla s s  period . 
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The facts of this case closely resemble t hose i n  Manuel .  

There, the Court found that the comonality requi rement was 

satisfied for a similar subclass to Branch ' s puta tive class 

because defendan t automa t i call y sent a pre-adverse action noti ce 

to each class member that was coded a s  i neligible for 

empl oyment, and because these procedures were "standard" 

throughout the class period . Manuel, 2 0 1 5  WL 4 9 9 4 5 4 9, at *11. 

GEICO has admi tted to using a nearly i dentical process 

throughout the class period . Therefore , as i n  Manuel, the 

quest ion of whether GEICO's act i ons violated Sect ion 

168 1b ( b )  ( 3 )  ( a )  sat isfies the commona l i t y  requi rement. 5 

Branch also points to  GEICO' s wi llfulness in violat ing the 

FCRA as a common quest ion. The Court has held that this question 

is a common one when "(t] here is no contention that 

[Defendan t ' s) st ate of mind as to individual consumers varied in 

any way . " Id . at * 1 0  (internal quota tions omitted )  . GEI CO has 

not presented any evidence that its state of mind varied in any 

way during the class period. W illfulness i s  t herefore also a 

comon quest ion here . 

5 Thi s  i s  t rue despite the factual differences between B ranch ' s 
applicat ion and those of the puta t i ve 
318 F . R . D .  at 5 67 . These d ifferences, 
better discussed in  connect ion wi th 
2 3 (b) (3)  predomi nance requi rement . See 

1 6  

class members . See Brown , 
al t hough compelling , are 

the more demanding Rule 
Comcast , 5 6 9  U . S .  at 3 4 . 



D. Rule 23(a) (3) Tpicality 

The t ypica l i t y  element requires that "the cla ims or 

defen ses of the representa t ive parties are t yp i ca l  of the claims 

or defenses of the class . "  Fed. R. Civ . P. 2 3 ( a )  ( 3) .  The Fourth 

Circui t  has explained t hat , to  sat i s fy t h i s  requirement,  t he 

''plainti f f ' s cla im cannot be so d i fferent from t he claims o f  

absent class members that their cla ims w i l l  not be advanced by 

plaintiff ' s  proof 

Microsoft Corp . , 

of [ her] 

4 3 6  F .  3d 

own individual  

4 61 ,  4 66-67 

c l a im . " Dei ter v .  

( 4 th Cir . 2 0 0 6). 

Nonetheles s ,  "plaint i ff ' s claim and the c l a ims o f  cla ss members 

[need not] be perfect ly ident ical or perfect l y  a l igned , " as  long 

as "the variat ion in cla ims (does not] s tri ke[] at the heart of  

the respective causes of  act ions . "  I d .  at 4 67.  

The typical ity anal ysis "involves [ s ]  a compari s on of  the 

pla int i ffs ' cla ims or defenses with those of the absent cla s s  

members . "  Id . T o  conduct that ana l ys i s ,  t he Court must "begin 

with a review of  the elements of  pla intiff['s] prina facie ca se 

and the facts on which the plai nt i f f  woul d  neces sarily rely to 

prove i t. " I d .  The di strict court mus t  then determi ne "the 

ext ent to  which those facts would a l s o  prove the claims of  the 

absent class  members . "  I d .  Under this  framewor k ,  " 'many courts 

have found typica l i ty i f  the cla ims or defenses of the 

representatives and the members of the c l a s s  s ten from a s ingl e  

event or a unit ary course o f  conduct . ' "  Plotnick v .  Computer 
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Sci s .  Corp . Deferred Comp . Plan for Key Execs . ,  1 8 2  F .  Supp . 3d 

5 7 3, 5 8 2  ( E . D .  Va . 2 0 1 6) (quoting 7A Charles Alan Wright, Arthur 

R .  Mil ler & Mary Kay Kane, Federal Pract ice & Proc. § 1764 ( 3d 

ed . 2 0 0 5}) . 

Branch argues that her c l a im i s  t ypical because, l ike every 

class member, she must demonstrate that GEICO violated Section 

168 1 b ( b} (3 ) (A) when it a ssigned her a " Fa i l "  grade without 

providing her with the required documents . Moreover , Branch / s 

claim arises from GEICO ' s use of its standard Adj udication 

Process, and is thus identical to the class members' claims . 

Indeed , Branch states, a GEICO employee has a cknowledged that 

" there was nothing 'atypical or unique about the way GEICO 

handled . Branch ' s  background check process . '" Pl . Men . (EC F 

No. 67 ) at 17 ( quoting GEICO 3 0  (b ) ( 6) Dep . { EC F  No . 67-1) at 

90: 3- 6 ) . 

GEICO makes two arguments in response . First, the only 

adverse act ion in this case occurred when GEICO sent the Adverse 

Action Letter, and more t han 2 5% o f  the applicants who received 

a " Fa il" grade because of their criminal histories had thei r 

grades changed to " Pa ss" or "No Grade" before GEI CO sent that  

letter . Second, even if the " Fa i l "  grade could be construed as 

GEICO' s final decision in  some cases, there i s  "no typical set 

of facts that would allow the j ury to  uni formly 
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tes t  . Branch ' s  adverse act ion theory. " Def. Opp . ( EC F  No . 

71} at 2 3 . 

GEICO' s f irs t a rgument mi s interprets Branch's claim . All 

putat ive class members were a s s igned a " Fail" g rade because of 

their criminal hist ories at s ome point in the appl icat ion 

proces s, which t riggered the sending of  t he Pre-Adverse Action 

Letter to each cla s s  member, and then the Adverse Act ion Letter 

if t he appli cant f a il ed to dispute the content s of  the 

background report . Branch contends that the adverse action in 

tha t  proces s was GE I CO ' s a s s ignment of  the " Fa i l "  grade, not the 

sendi ng of  the Adverse Act ion Letter .  GEICO clearly disagrees 

with that pos i t ion . Yet i t s  argument here es s en t i a l l y  as ks the 

Court to  decide again whether a s s igning a " Fa i l "  g rade is  an 

adverse action under the FCRA . The Court den ied summary judgment 

because i t  found that a s s igning a " Fa i l "  grade could be 

considered an a dverse act ion i n  cert a i n  s ituat i on s . Sumary 

Judgment Op . a t  3 2 - 3 4 .  Accept ing GEI CO '  s argument here would 

require the Court to  reverse that conclusion . 

However, GEI CO ' s second a ssert ion poses a more serious 

cha l lenge to  cert i fication . The Court has found the typica l i t y  

requirement met in s imi lar ca ses because defendants '  hi ring 

proces ses were app l ied i dent ica l l y  to the p l a i nt i ffs and the 

absent cla s s  members . See, e . g . , Thomas , 3 1 2  F . R. D . a t  419;  

Manuel , 2 0 15 WL 4 9 9 4 5 4 9 ,  at *14. In those cases , the FCRA 
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viola tions were related to the hiring proces ses themselves , so 

the plaintiffs' and class members' claims could thus be said to  

\\stem from . . .  a unitary course of  conduct . "  Plotnick, 182  F .  

Supp . 3 d  a t  5 8 2  ( interna l  quotations omit ted } . Here, on t he 

other hand, the Court has  recognized t hat GEICO' s Adj udication 

Proces s is not inherently flawed , becaus e  it gives applicants a 

legitimate opportuni t y  to  cure thei r \\Fail " grades . Indeed , 

GEICO' s records show that many putative c l a s s  members have done 

so . Sumary Judgment Op . at 2 9 - 3 1 .  Nonetheles s ,  other evidence 

indicated that a GEICO employee, Pa r ker, might have deviated 

from the Adjudication Proces s by rescinding Branch's condit iona l 

o ffer of  employment during a telephone cal l before the cure 

period expired. Id . a t  3 2 . I n  ot her words , t he FCRA viola t ion in 

this case, if any , stemed not from the Adj udication Proces s 

it self , but rather from t he individual ized applica tion of t he 

Adj udica t ion Proces s to  Branch . 

This distinction af fects how Branch and the cla s s  members 

will prove t heir claims . For t he reasons detailed above, Branch 

cannot establish a violation of  Section 168 lb (b} (3 } {A} by 

showing only that GEICO did not provide her with t he required 

documents before a s s igning a \\ Fail " grade to  her bac kground 

report . To t he contra ry, s he must a l s o  prove t hat Par ker 

actua l l y  rescinded Branch ' s job offer when t hey spo ke,  wel l 

before GEICO s ent the Adverse Action Letter-thereby depriving 
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Branch of any real opportunity to cure the def iciency in her 

criminal history that led to the " Fa i l "  grade . Proving these 

facts would not "necessari ly advance" other class members' 

cla ims, Brown , 318  F. R .  D .  at 5 67 ,  because there is no evidence 

that GEICO employees had simi lar conversations with any class 

members besides Branch . Consequently,  those class members must 

poi nt to their own interactions with GEICO during the cure 

period promised by the Adjudicat ion Process to demonstrate that 

GEICO did not afford them a real chance to cure . The factual 

differences between Branch ' s  and the absent class members' 

cla ims are therefore substantial enough to "strike[] at the 

heart of the [ ir] respective causes of act ion . "  Dieter , 4 3 6  F. 3d 

at 4 6 6 ;  

1 9 93 ) 

see also Boley v .  

{affirming den i a l  

Brown, 

of 

1 0  F . 3 d  2 18,  2 2 3  ( 4 th Cir .  

class certificati on where 

determination of l iabi l i ty \\ [wa] s dependent upon considera tion 

of the unique circumstances pertinent to each class member" ) . 

Given these distin ctions, Branch has not 

typica l i ty requirement .  

E. Rul e 23(a) (4) Adeuacy of Representation 

sat i sfied the 

The adequacy of representation prong of Rule 2 3 ( a) requires 

the Court to be satisf ied that " the representative parties will  

fa i rly and adequatel y protect the interests of the class . " Fed . 

R .  Civ . P .  2 3 ( a )  ( 4 ) . This standard i s  met if " the named 

pla intiff does not have interests antagoni stic to those of the 
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class[, ] and . . .  p laint i f f ' s attorneys are qua l i f ied, 

experienced, and genera l l y  able to conduct the lit iga t i on." 

Brown , 318 F.R . D . at 567 ( inte rnal quotati on s  omi tted) . The 

primary purpose of this element i s  "to uncover conflicts of 

interest between named partie s and the clas s  t hey seek to 

represent . "  Amchem Prods . ,  Inc . v .  Windsor , 521 U . S .  591 , 625 

( 19 97) . For a defendant to meet i t s  burden in s howing inadequacy 

of representati on , "a conflict 'must be more than merely 

speculative or hypothetica l.' " Gunnells v .  Hea l t hplan Servs . ,  

Inc . , 3 4 8  F .  3d 4 17, 4 3 0 ( 4 th C i r . 20 0 3 ) ( quot i ng Moore et a l . ,  

supra , § 23 . 25[4 ] [b](i i ]) . 

Branch's counsel  i s  qual i fied,  experienced, and able to 

conduct this  l i t igation so as to provide full  and adequate 

representa tion . Counsel i s  experi enced in  c l a s s  act ion work , as  

wel l  as consume r protect i on i s s ue s ,  and ha s been approved by 

thi s Court and others a s  cla s s  counsel in numerous case s . 6 See 

Bennett Deel . ( ECF No . 4 2-3 ) II 10; Kel ly Deel. { EC F  No . 4 2 -

4 )  II 9 .  GEICO doe s not cont end otherwise . 

Branch argues that s he adequate ly repre sents the proposed 

cla ss because she has  no interests antagon i s t i c  to those of the 

6 Howeve r ,  GEICO notes that the declarations s ubmitted in support 
of class cert i ficat i on by Branch's couns e l  onl y  account for five 
of the nine lawyers that have appea red on Branch' s beha l f. I t  
argues that the other four attorneys should not be appointed a s  
c l a s s  counsel because the Court lacks any information about 
their qua l i fica tion s . The absence of declarations by those 
attorneys precl udes their  appointment as c l a s s  counsel . 
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proposed c l as s ,  has coope rated with her counse l , and has pursued 

this l i t i gation vigorous l y . She has a l s o  participated in 

discovery by answering interrogatories and t urning over 

document s ,  communicated f requently with her counsel , and been 

deposed.  Fina l l y ,  Branch and the absent c l a s s  members have the 

same interest i n  establi shing GEICO's liabil ity. GEICO simi l arly 

does not conte s t  these a s sertions . 

Branch ' s  final a s s e rtion about Branch's overl apping 

interests with absent c l a s s  members is  not entirely correct . 

Branch ' s  failure to establ i sh typi ca l ity can have impl icat ions 

for the adequacy requ irement . See Seut ter, 3 0 7  F . R. D . at  2 1 0  

n.1 5 (" [ I] f a plaintif f  i s  not typica l ,  she cannot be 

adequate.u) ; Wi l l iam B .  Rubenstein,  Newberg on C l a s s  Actions 

§ 3:57 ( 5th ed . 2 0 1 3 )  ( "If a cla s s  representative's claim is not 

typical , she may not have the motivation or incentives to 

adequately pursue the cla ims of other cla s s  nembers . u  ( citing In 

re An . Med. Sys.,  I nc., 75 F.3d 1 0 6 9 , 1 0 8 3  ( 6th C ir. 1 9 9 6)) ) .  

Indeed, a s  noted,  the absent class  members ' FCRA violations , i f  

any, quite l i ke l y  resulted f rom di fferent acti ons than Branch's , 

given that GEICO a l l egedly ignored the Adjudication Proce s s' 

cure period requi rement when dea li ng with Branch. Thu s ,  Branch's 

interests are not exactly a ligned with those of the absent cla s s  

members. 
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Nonetheless,  these diffe rences do not preclude Branch from 

establishing adequacy . The prima ry pu rpose of this requi rement 

is to avoid ''conflict s o f  interest" between the plainti f f  and 

the absent clas s  members . Amchem Prods . ,  5 21 U . S. at 625. Even 

though Branch may have somewhat dif ferent mot ivat ions here than 

the absent class members,  her i nterests cannot be characte r i zed 

as "antagonistic to those of the cla s s , "  as would defeat 

adequacy . Brown , 3 1 8  F . R . D .  at 5 67; s ee al s o  mchem Prods . ,  521 

U . S. at 626 ( conf l i ct s hown where some clas s members sought 

"generous immediate payment s , "  and others sought "an ampl e ,  

inflat ion-protected fund for the future"} . I t  appears that she 

is  just as  interested as  any ot her class  membe r  in es tabli shing 

GEICO's liability, given the e f fect that GEICO's adverse action 

may have had on her. Any confl icts that might exist are thus, at  

this stage ,  "merely speculative or  hypot hetical . "  Gunnells, 3 4  8 

F . 3d at 4 30 ( interna l quotations omitted} . As a result , Branch 

is an adequate c l a s s  representat ive . 

III. Rule 23(b) (3) 

To be cert i fied,  the cla s s  must a l s o  sati s fy at least one 

of the class categories defined i n  Ru l e  23 ( b) .  Certi fi cation 

under Rule 2 3  ( b }  ( 3 } , as Branch seeks , i s  appropriate where the 

Court ' 1  finds that the questions of law or fact common to clas s 

members predominate over any questions a f fecting onl y individua l 

members, and that a class act ion is  s uperior to other available 
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methods for fairl y and efficient l y  

cont roversy . 11 Fed. R .  C iv. P. 2 3 ( b) ( 3). 

A. Predominance 

adjudicat ing the 

Under Rul e 2 3(b) (3),  the comon quest i ons found under Rule 

2 3 ( a) ( 2) "must predominate ove r any ques t ions a f fecting onl y  

individua l membe rs . "  Amchem Prods., 52 1 U . S .  a t  6 15 .  Whether 

common questions predominate over indi vidua l que st ions "is a 

separate inquiry,  di s t inct f ram the requi rements found in Rule 

2 3 ( a) . " Ealy v .  Pin kerton Gov't Servs . ,  I nc., 51 4 F.  App'x 2 9 9 ,  

3 05 ( 4th  C i r . 2013) ( ci t ing Du kes , 564 U . S .  a t  359) . Thi s  

requi rement is  "even more demanding t han Rule 2 3  ( a), " Comca s t ,  

569 U . S .  a t  3 4 , a nd " tests  whether proposed classes are 

suff iciently cohesive to wa rrant adjudicat ion by 

representat ion , /1 Amchem, 521 U . S .  a t  6 2 3 . The C ourt cannot jus t  

examine whet he r  common ques t ions outnumber noncommon ones , since 

"Rule 2 3 ( b) (3)' s commona l i ty-predominance test  is  qualitat ive 

rat her than quant itat ive. / 1  St i l lmock v .  Wei s  Marke t s , Inc . , 3 8 5  

F .  App'x 2 67 ,  272 (4 t h  Cir . 2 010) (citing Gunnells , 3 4 8  F . 3d a t  

4 2 9) .  In other words , Rule 2 3 ( b) ( 3 )  "compa res t he qua l ity o f  the 

comon ques tions to those of the noncommon ques t ions . "  Newberg, 

s upra , § 3:27 . 

If the " qua l i t a t ively overarching i s s ue" in t he l i t i gation 

is common,  a cla ss ma y be certi fied notwithstanding the need to 

resolve individuali zed i s sues . Ealy, 51 4 F .  App'x at 3 05 .  For 
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example, i f  '' ' common que s t i ons predominate rega rding l i abi l ity,  

then court s genera l l y  find the predominance requirement to be 

satis fied even i f  individual damages i s sues rema in. ' "  Sti l lmock ,  

3 8 5  F .  App'x at 2 7 3  ( quoting Smi low v .  Sw . Be l l  Mobile Sys . , 

Inc . , 3 2 3  F . 3d 3 2 ,  4 0  ( 1s t  Cir . 2 0 0 3 } ) .  This  makes sense becaus e  

cert i fication i n  s uch cases wi l l  s t i l l  " achieve economies  o f  

time , e f fort , and expense, a nd promote . . . uni formi ty o f  

decis ion a s  t o  persons s imi larly s i tuated, without sacrificing 

procedural f a i rne ss or bringing about other undesirabl e 

results . "  Gunne l l s ,  3 4 8  F . 3d at 4 2 4 .  

Branch asserts that t he predomina nt i s sues in this  case a re 

whether GEICO' s Adjudicat ion Proce s s  s a t i s fies  the FCRA' s 

requi rement s  and, i f  not, whether i t s  fa i l ure to  comply with the 

FCRA was wi l l ful . She claims tha: these is sues ma y be decided 

uni formly for all class  members with vi rtually identi cal proof. 

In respons e ,  GE ICO contends that , because the Adjudication 

Process complies with the FCRA , the sole evidence tha t  could 

establ ish GEICO' s Section 168 lb (b )  ( 3 }  (A) violat ion is  based on 

Branch ' s  own appl i cat i on to GEICO . Consequent l y ,  it says , the 

Court would need to conduct s i milar indi vidualized inquiries to 

determine when GEICO t ook adverse act ion as  to each cla s s  

member. 7 

7 For instance , ''did other appl icant s receive phone ca l l s  that 
comunicated resciss ions? If s o ,  did those individua l s  
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GEICO is correct that Branch h a s  failed to sati s f y  t he 

predominance requirement here . Branch's a ss e rtion that "[e]i ther 

the adjudicati on of ' Fa i l' ba s ed on someone's criminal his tory 

is an adverse act ion . or it is not" is mis taken. Pl . Reply 

{ ECF No . 72) at 3. The central common que s t ion, according to 

Branch , is  whether GE ICO took a n  adverse action a s  to each cla s s  

member when it a s s i gned t h e i r  reports a "Fa il" grade becaus e  of 

the criminal h i s tory . But , as noted, that que s t ion cannot be 

answered by looking at t he Adj udicat ion Proces s  i t s elf . I nstead, 

the adverse action inquiry necessari ly involves examining 

GEICO's conduct with each individual after a s s igning the "Fail" 

grades , t o  decide whether GEICO comp! ied with t he Adjudicat ion 

Process' requirement that condit ional job offers  not be 

rescinded unt il the end o f  the seven-da y  cure period . 8 That 

conclus ion fol lows from the Court ' s  acknowledgement that 

a s s igning a "Fa i l" g rade does not violate Sect ion 1 6 8 1b ( b) (3 ) (A ) 

unles s  an applicant is , contrary t o  the Adj udi cat i on Process , 

neverthele s s  attempt t o  di spute the report? What was the outcome 
of that di spute? Did the i ndi vitual rece i ve a grade change to 
'Pa s s '? Or did the applicant s imply decide t o  withdraw from 
considerat ion, result i ng i n  a f inal grade of ' No Grade'?" De f . 
Opp . at 2 1 .  

8 O f  course , not all conduct a fter t he "Fa il" grade i s  a s s igned 
is relevant here . For instance , whether cla s s  members ' grades 
were eventually changed to "Pa s s" or "No Grade" is immaterial to 
Branch's theory that GEICO took adverse act ion when it a s signed 
the " Fa i l "  grades , s ince the adverse act ion would have a lready 
occurred by the t ime GEICO changed t hose cla s s  members' g rades . 

2 7  



denied a legi timate opportunity to  cure the de f iciency causing 

that grade . See Suma ry Judgment Op . at 2 8-3 3 . Thu s ,  a l  though 

Branch correctly ident i fies  as a common ques t ion whether 

as signing a "Fa i l" grade is an adve rse act ion , the 

"qua l i tat ively overarching i s s ue" here is the narrower ,  

individua l i zed ques t ion o f  whether c l a s s  members i n  fact had a 

legit imate opportunit y to cure their "Fa i l" grades. Ealy, 5 1 4  F. 

App'x at 305. 

I n  Branch ' s case , the potenti a l  adverse act ion occurred 

when Pa rke r  cal led Branch and a llegedly told her that her 

condi tional offer wa s rescinded, depriving her o f  the legi t imate 

cure pe riod promi s ed by the Adjudica t i on Process . Yet Branch 

points to no evidence s uggesting that GEICO s imilarly deviated 

from the Adj udicat ion Proces s  with other c l a s s  members . As a 

res ult , the Court would need to consider each class  members ' 

interactions with GEICO to determine when , i f  at a l l ,  GEICO 

denied them a chance to fix the i r  criminal histories be fore the 

cure pe riod e xpired. Resolving this individual i zed issue is  a 

necessary predicate to answering the more general question of 

whether a s s ig n i ng a "Fa i l" grade is  a n  adverse a ction . 

Accordingly ,  tha t common question doe s not "predominate over a ny 

questions  a f fect ing onl y  individual membe rs , " Amchem Prods . ,  52 1 

U.S . a: 6 1 5 ;  indeed , the opposite is  true . For those reasons, 

Branch has fai led to meet the predominance requi rement. 
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GEICO' s additiona l a rgument regarding Arti cle III standing 

further i l lustrates the predominance is sues posed by Branch ' s 

class  de finition . As GEICO a s serts, a s s igning a "Fa i l" grade 

does  not automati cally violate the FCRA, so  "case-by-case 

investigation" is requ i red to determine wh ich class membe rs 

suf fered a "concrete inj u ry" sufficient to sati s fy Article III.9 

Def . Opp . at  26. 

A plai nti f f  mus t  have standing in order for the Court to 

exe rcise its jurisdiction over this case under Article II I .  See 

Spokeo , Inc. v. Rob i ns ,  1 3 6  S .  Ct.  1 5 4 0 ,  1 5 4 7  ( 2016 ) . The fi rst 

of the three standing requirements , and the onl y one relevant 

here , is  that the p l ainti f f  "must have suffered an injury in 

fact . " Lujan v .  Def s . of Wi l dl i fe ,  5 0 4  U . S . 5 55 ,  5 60 { 1 992)  

( quotation marks omitted) . "To establ i s h  injury i n  fact, a 

plainti ff must show that he or she suffered 'an inva sion of a 

legal l y  protected i nte rest' that is 'concrete and 

particulari zed' and 'actual or  imminent, not conjectura l or 

hypothetical . '" Spokeo , 13 6 S. Ct. at 154 8 ( quoting Lujan, 5 0 4  

U . S. a t  5 60 ) .  In a c l a s s  action, the standing inquiry focuses on 

9 This claim i s  based on the argument that Branch's use of Rule 
23 viol ates the Rul e s  Enabling Act, which states that the 
Federal Rules of C i  vi! Procedure "shal 1 not abridge , enl arge or 
modify any substantive r i ght . " 28 U. S . C. § 2072 . But, as  noted 
below , GEICO appears to be highl ighting these Article I I I  
standi ng concerns in connecti on with the predominance 
requi rement . There fore , the Court need not resolve the separate 
question of whether Branch has violated the Rul e s  Enabl ing Act. 
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"the a l legations of pe rsonal in j u ry made by the named 

plaintiff . "  Dreher v. Expe rian Info . Sol s . ,  Inc . , 856 F .  3d 3 37, 

343 ( 4th Cir . 2017 ) . Furthermore, an FCA viol ation does not 

necessarily cause an injury in f act; \\ [ r] athe r ,  a 

constitutional l y  cognizable informationa l injury requires that a 

person l ack acces s to information to which he is lega l l y  

entitled and that the denia l of that information creates a 

' real'  harm with an a dverse e ffect . " I d .  a t  3 4 5  ( quoting Spokeo ,  

1 3 6  S. Ct . a t  154 8 )  ( emphasis in original) . 

GEI CO does not dispute that Branch , the named plaintiff 

here , has standing . Nor could it-a s GEICO itse l f  acknowledges , a 

concrete injury exis ts if an employer take s adverse action unde r  

Section 168 lb ( b) (3) ( A) without first providing the required 

document s . See Thoma s v .  FTS USA, LLC, 1 9 3  F .  Supp. 3d 623 , 6 3 8  

( E. D .  Va . 20 1 6 )  . And, Branch h a s  a l l eged that GEICO fail ed to 

provide her with these documents be fore i t  too k  adverse action 

by a s signing her background repor t a "Fa i l "  grade. 

Instead, GEICO's argument is that some absent c l a s s  members 

have not suffered an  injury that woul d  satis fy Article I I I '  s 

standing requirements because thei r  grades were changed to 

"Pass"  or "No Grade" a fter the initia l "Fail" grade was 

a s signed. This lack of inj u ry means that many individualized 

questions remain about which cla s s  members s u f fered a concrete 

inj ury . Thus , GEICO' s argument is not that the Court lacks 
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juri sdiction over those absent class  members that cannot 

establish  Article I I I  sta nding , but instead tha t  the pos s ibil ity 

that some cla s s  members did not suffer injuries causes 

individual injury i s sues to predominate . See Henderson v .  

Corelogic Nat'! Bac kground Data ,  LLC , No . 3 :12CV97 , 20 1 6  WL 

461 157 0 ,  at * 3  ( E.D .  Va . Sept . 2, 20 16) ( expl aining 

disti nction); s ee also Newberg, supra , § 2: 6 ( "  (W] hen a clas s  

plaintiff shows individual sta nding , the court should proceed to 

Rule 23 criteria  to determine whether . . . the pla intif f ma y 

serve in a representative capacity on behal f  o f  the clas s . ") .  

GEICO' s dis cus s ion points out a key f l aw in Branch ' s 

proposed class definition . Severa l courts have held that " no 

clas s  may be certified that conta ins members lac king Article I I I  

standing , "  so " ( t] he c l a s s  must therefore be defined in such a 

way that a nyone within i t  would have standing . "  Denney v .  

Deutsche Bank AG, 443 F .  3 d  253 , 26 4 ( 2d C ir. 20 0 6); see a l so 

Ma z z a  v. Am . Honda Motor Co . ,  6 6 6  F . 3d 58 1 ,  5 9 4  ( 9th Cir . 20 12) 

{ citing this  stateme nt approvingly in ana lyz i ng certification 

factors ) ;  Avritt v. Re l i a star Li fe I n s . Co. , 6 15 F . 3d 1023 , 1 0 3 4  

( 8th Cir . 2 0 1 0 )  ( same);  Kohen v .  Pac . Inv . Mgmt . Co . LLC ,  57 1 

F .  3d 672,  6 7 7  ( 7th C i r . 2 0 0 9} ( reaching s imi l a r  conclus ion to 

Denney); but see Nea l e  v .  Volvo Cars of N .  Am . ,  LLC , 794 r . 3d 

353 , 3 68 { 3d Cir . 2015) ( rej ecting at tempts to "shoehorn the [ ]  

[Rule 23 factors] into a n  Article I I I  ana lysi s ") .  Branch ' s class 
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definition, howeve r ,  fails to meet thi s  standard . Tha t 

definit i on includes a ll applicants who received a \\Fai l" grade 

because of their criminal hi stories . But , as  di s cus sed,  

appli cants who rece ived that grade and had a meaning ful chance 

to correct it duri ng the Adj udi cation Proce s s '  cure period did 

not s uf fer any adverse a ction. Some appl i cant s might have, l i ke 

Branch , e ffectively been denied that cure per iod, but those 

individual s  cannot be identi fied without individuali zed 

i nqui ries about the ir  comuni cat ions with GEICO . Consequent l y ,  

this  Art icle I I I  sta nding framework reite rates the preva lence of 

part i cularized factual is sues that 

satis fying the predominance requi rement. 

B. Superiority 

prevent Branch from 

Superiority requi res that use of a c l a s s  act ion be 

\\supe rior t o  other ava i lable methods for f a i r l y  and efficient l y  

adj udicating the controvers y . "  Fed .  R .  Civ. P. 2 3 ( b) ( 3). 

Superiority " ' depends great l y  on the ci rcumstances surrounding 

each case, ' " and " ' [ t] he rule requires the court to find that 

the obj ect ives of the c l a s s-a ction procedure real ly will be 

achi eved in the particul a r  case. '" Sti l lmock, 38 5 F .  App' x a t  

274 ( quoting Wright e t  al . ,  s upra , § 1 779). When ma king thi s  

determination, the Court s hould " not contemplat e  t he pos s ibility 

that no action a t  all might be superior to a cla s s  action.'" 

Thoma s ,  3 1 2  F.R . D .  a t  425 (quoting Brown v .  Cameron-Brown Co . ,  
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92 F . R . D .  32 , 4 9  ( E . D .  Va . 1 98 1 ) ) .  Factors t he court should 

cons ider include : " ( A )  the class  members ' intere s t  in  

individu a l ly control l i ng the prosecution or defense of  sepa ra te 

act ions ; ( B )  the extent and nature of  any l i tigation concerning 

the cont roversy a l ready begun by or aga i nst c l a s s  members ; ( C )  

the de s i rabi l i t y  o r  unde s i rabil it y  o f  concent rat ing the 

l i t igation of  the c l a ims in t he particu l a r  forum; and { D ) the 

l i ke l y  di fficu l t ies in managing the class act ion . "  Fed . R .  Civ . 

P .  2 3  ( b )  ( 3 )  {A )  - ( D) . U l t imatel y ,  " [ t )  h e  goa l i s  t o  ensure that 

class cert i ficat ion occurs only when economy and e f f iciency are 

reasonab l y  l i ke l y  to  resu l t . "  Ganesh , L . L . C .  v .  Comput .  Lea rn ing 

Ctrs . ,  I nc . , 1 8 3  F . R . D .  4 8 7 ,  4 91 ( E . D .  Va . 1998 ) . 

B ranch argues that a c la s s  action is  s uperior in this  case 

for several reasons . She contends that : it would waste j udicia l 

and individu al re sources t o  have hundreds o f  t r i a l s  applying the 

same measure of damage s ;  individual c l a s s  members are not l i ke l y  

to understand t hat t hey might have a c l a im unde r  the FCRA ; 

individual  clas s  members a re unl i ke l y  to  bring suit under the 

FCRA because of  the ma rgina l statutory damages ava i labl e ;  and 

l i t igat ion under the c l a s s  action framework is e ffect ive ly the 

only way tha t private individua l s  can enforce the FCRA . 

Furthermore ,  individual c l a s s  members have not a l ready f i led 

FCRA lawsuits against GEICO based on these underlying facts . 

GEICO does not conte s t  these assertion s . 

3 3  



Nonetheles s ,  B ranch has not s a t i s f ied the superiori t y  

requi rement here . I t  i s  true tha t Branch ' s a n d  t h e  absent class  

members ' damages c l a ims a re relat ively sma l l ,  and that many 

class  members would not bring suit because they are not aware of 

the i r  FCRA right s . A class act ion wou ld not , howeve r ,  serve the 

interest of j udicial economy i n  this case . A rel evant 

considerati on in analyz ing superiority is " the amount of time 

and a ttention requi red to settle  the comon que s t ions [ compared ) 

with that needed for the resolut ion o f  individual i ssues . "  

Cameron-Brown Co . ,  92 F . R . D . at 4 2 .  For the reasons detai led 

above , t he t ime needed to determine when and how each class  

member suffered adverse act ion would be subs tant i a l . Branch 

cannot show that GEICO' s a s s ignment of a " Fa i l "  grade was an 

adverse act ion without f i r st demon s t rating that GEICO deviated 

from the Adj udicati on Process and rescinded her conditional 

offer before the cure period ended . Given the lack of class -wide 

evidence about resci s s ion of offers ( or s imilar conduct } during 

the cure period , to establish an FCRA violat ion , each of the 

other 425 class members would need to find a nd p resent their own 

proof that GEI CO did not provide them with  a legitima te 

opportuni t y  t o  cure . " The manageri al  burden of  conduct i ng 

i s sue [ ]  would overwhelm thousands of mini-tri a l s  on th [ a t ]  . 

any comon que s tions o f  law or fact and 

efficiencies that classwide adj udicat ion 
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a fford . " Ganesh , L . L . C . , 1 8 3  F . R . D .  at 4 9 1 ;  see a l so Fed . R .  

Civ . P .  2 3  ( b }  ( 3 )  { D } . B ranch would thus be better sui ted 

conduct ing her own l i t igation ,  so t hat absent c l a s s  members 

cou ld ei ther seek c l a s s  resolut i on on a comon theory that does 

not apply to Branch , or , alternat i ve l y ,  f i l e  indi vitual FCRA 

cla ims based on their part i cul a r  interact ions with GEICO . 

Whatever the ca s e ,  the class  action i s  not the superior method 

of pursuing the FCRA cla im in this  ca s e ,  and c l a s s  cert i f ica t i on 

is  there fore inappropriate . 

CONCLUSI ON 

For the foregoing reason s ,  PLAINT I FF' S RENEWED MOTION FOR 

CLASS CERT I FICAT ION ( EC F  No . 6 6 }  wi l l  be denied . 10 

It is so ORDERED .  

I s l  
Robert E .  Payne 
Senior United States  Di s t rict Judge 

Richmond , Virginia 
Dat e : January __, 2 0 1 8  

10 I t  i s  not neces sary t o  cons ider GEICO ' s rather unique argumen t 
about personal j uri sdiction,  whi ch i s  based on a rather s t ra ined 
reading of Bristol -Myers Squ ibb Co . v .  Superior Court of 
Cali forni a ,  1 37 S .  Ct . 1 7 7 3  ( 2 0 1 7 ) tha t has been soundl y 
rej ected by other courts . See Day v .  Air Methods Corp . , No . CV 
5 : 1 7 - 1 8 3-DC R ,  2 0 1 7  WL 4 7 8 1 8 63 ,  at * 2  ( E . D .  Ky . Oct . 2 3 ,  2 0 1 7 ) ; 
Fi t zhenry-Russell  v .  Dr . Peppe r Snapple Grp . , I nc . , No . 1 7 -CV-
0 0 5 64 NC , 2 0 1 7  WL 4 2 2 4 7 2 3 ,  a t  * 5  ( N . D . Cal . Sept . 2 2 ,  2 0 17 ) . 
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