
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Richmond Division

THE VIRGINIA HORSEMEN'S

BENEVOLENT AND PROTECTIVE

ASSOCIATION, INC.,

Plaintiff,

V. Civil Action No. 3:17cvl33

COLONIAL DOWNS, L.P.,

Defendant.

MEMORANDUM OPINION

This matter comes before the Court on two motions: (1) Defendant Colonial Downs,

L.P.'s ("Colonial Downs") Motion to Dismiss, (ECF No. 2); and, (2) PlaintiffThe Virginia

Horsemen's Benevolent and Protective Association, Inc.'s (the "VHBPA") Motion to Remand,

(ECF No. 11). TheVHBPA responded to the Motion to Dismiss, (ECF No. 13), and Colonial

Downs replied, (ECF No. 15). Colonial Downs responded to the Motion to Remand, (ECF No.

16), and the VHBPAreplied, (ECFNo. 17). The matters are ripe for disposition. The Court

dispenses withoral argument because the materials before it adequately present the facts and

legal contentions, and argument wouldnot aid the decisional process. For the reasons that

follow, the Court will grant the Motion to Remand and deny the Motion to Dismiss as moot.

I. Procedural and Factual Background

Colonial Downs, L.P. removed this case from the Circuit Court for the County of

Henrico,Virginia, assertingthree groundsfor removal: "(1) jurisdiction is establishedunder

15 U.S.C. § 3007(a) '̂'; (2) a federal question appears onthe face ofthe Complaint; and (3) the

' Section 3007(a) of the Interstate Horseracing Act of 1978, 15 U.S.C. §§ 3001-3007 (the
'IHA") states: "Notwithstandingany other provision of law, the district courts of the United
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determinative issue raised is controlled by federal law." (Not. Removal 1, ECFNo. 1.) The

third basis for removal, the question of whether federal lawcontrols the determinative issue,

constitutes the core of the dispute between the parties.

The Complaint seeks a declaratory judgment andto recover money under partof the

Virginia Racing Act, found at Virginia Code § 59.1-369(5), which stated—at the relevant time—

in part:

Notwithstanding the provisions of § 59.1-392, the allocation of revenue from
advance deposit account wagering shall include (i) a licensee fee paid to the
Commission; (ii) an additional fee equal to 10 percent of all wagers made within
the Commonwealth placed through an advance deposit account wagering licensee,
out of which shall be paid: (a) one-half to all unlimited licensees and (b) one-half
to representatives of the recognized majority horsemen groups; and (iii) an
additional fee equal to one percent of all wagers made within the Commonwealth
placed through an advance deposit account wagering licensee, which shall be paid
to the Virginia Breeders Fund.

Va. Code §59.1-369(5) (July 1,2011 to June 30,2015) (emphasis added)?

The VHBPA alleges that, between November 1, 2014, andApril 8,2015, Colonial

Downs held an advanced depositaccount wagering license fromthe VirginiaRacing

Commission and operatedan advancedeposit accountwageringbusiness under the name "EZ

Horseplay." (Compl. 1-2, ECFNo. 1-1.) The VHBPA contends that, duringthat time period,

Virginia Code § 59.1-369(5) required Colonial Downs to pay a fee equal to five percent of all

wagers made through EZ Horseplay "to the recognizedmajorityhorsemengroups, includingthe

VHBPA as the recognized majority horsemen group for thoroughbredhorsemen." (Id 110.)

States shall havejurisdiction over any civil action under [the hiterstate Horceracing] chapter,
without regard to the citizenship of the parties or the amount in controversy." 15 U.S.C.
§ 3007(a).

^Unless the Court states otherwise, thisMemorandum Opinion refers to the version of
§ 59.1-369(5) that applied during the time period relevant to the VHBPA's allegations.



OnJanuary 1,2010, the parties entered into an agreement recognizing and providing

terms for payment of the statutory fee under § 59.1-369(5) (the "Advanced Deposit Account

Wagering Agreement"). That agreement also acknowledged theVHBPA as the"recognized

majority horsemen group for thoroughbred horsemen in Virginia." (Compl. 112.) The

Advanced Deposit Account Wagering Agreement remained in effect until October 31,2014,

when "Colonial Downs surrendered its unlimited and satellite facility licenses."^ (Jd. HH 14-15.)

Fromthe effective date of the Advanced Deposit Account Wagering Agreement until October

31,2014, Colonial Downshad paid the requisitestatutory fees under § 59.1-369(5).

On and after November 1,2014, through April 8,2015, Colonial Downs refused to pay

the VHBPA the statutory fees from its EZ Horseplay operation, which amounted to $437,220.57.

According to the VHBPA, Colonial Downscontends that the VHBPAdid not constitute"the

recognized majority horsemen group for thoroughbredhorsemen in Virginia" between

November 1, 2014, and April 8,2015. (Compl. H 18.) The VHBPA submits otherwise, alleging

that the VirginiaRacing Commission "has consistently and repeatedly recognizedthat the

VHBPA is the recognizedmajorityhorsemen group for thoroughbred horsemen in Virginia,and

that Colonial Downs is required to pay the VHBPA the fee required from revenue generated by"

EZ Horseplay even after Colonial Downs ceased its other licenses. {Id. ^ 19.)

11. Analysis: Motion to Remand

Although the Notice of Removal asserts three bases for removal, the parties'

disagreement pertains exclusively to whether "the determinative issue raised is controlled by

^Prior to October 31, 2014, Colonial Downs operated a race track inNew Kent County,
Virginia, and operated Off Track Betting facilities at several locations in Virginia. (Compl.
1113.)



federal law.""* (Not. Removal 1.) As the Court will explain, state law claims turn onquestions of

substantial federal law in onlya "'special and smallcategory' of cases." Gunn v. Minton, 568

U.S. 251,258 (2013). This casedoesnot fit within that "special and small category of cases."

Indeed, a claimpursuant to Virginia Code § 59.1-369(5) doesnot "necessarily raise a stated

federal issue, actually disputed and substantial, which a federal forum mayentertain without

disturbing anycongressionally approved balance of federal andstate judicial responsibilities."

Grable & Sons Metal Prods, v. Darue Eng'g & Mfg., 545 U.S. 308, 314 (2005). The Court

therefore lacks subject matterjurisdiction and will grant the Motionto Remand.

A. Standard for Removal and Remand

Under 28 U.S.C. § 1441(a),^ a defendant may remove a civil action toa federal district

court if the plaintiff could have originallybrought the action in federal court. 28 U.S.C.

§ 1441(a), Section 1446delineates the procedure for removal, including the requirement that the

defendant file a notice of removal in the district court and the state court. See 28 U.S.C.

§§ 1446(a), (d). The state court losesjurisdiction upon the removal of an action to federal court.

28 U.S.C. § 1446(d) ("[T]he State court shall proceedno further unless and until the case is

remanded.").

Colonial Downs also stated that "jurisdiction is established under 15 U.S.C. § 3007(a)"
and that "a federal questionappearson the face of the Complaint." (Not. Removal 1.) The
Complaint, however, does not bring a civil action under § 3007(a),and the face of the Complaint
does not raise a federal question. Accordingly, consistentwith the parties' briefing, the Court
will address only whether the VHBPA's state law claims turn on a substantial question of federal
law.

^Section 1441(a) provides, inpertinent part:

[A]ny civil action brought in a State court ofwhich the district courts of the
United States have original jurisdiction, may be removed by the defendant or the
defendants, to the district court ofthe United States for the district and division
embracing the place where such action is pending.

28 U.S.C. § 1441(a).



"Thepartyseeking removal bears the initial burden of establishing federal jurisdiction."

Abrahamv. CrackerBarrel Old CountryStore, /«c., No. 3:llcvl82, 2011 WL 1790168, at *1

(E.D. Va. May 9, 2011) (citingMulcaheyv. ColumbiaOrganic Chem. Co., 29 F.3d 148, 151

(4thCir. 1994)). No presumption favoring the existence of federal subject matter jurisdiction

exists because federal courts have limited, not general, jurisdiction. Id. (citing Pinkley Inc. v.

CityofFrederick, 191 F.3d 394, 399 (4th Cir. 1999)). In deference to federalism concerns,

courts mustconstrue removal jurisdiction strictly. Id. (citing Mulcahey, 29 F.3dat 151). '"If

federal jurisdiction is doubtful, a remand is necessary.'" Id. (quoting Mulcahey, 29 F.3dat 151).

Colonial Downs's Notice of Removal cites federal question jurisdiction under 28 U.S.C.

§ 1331^ as the basis for subject matter jurisdiction inthis case. Federal question jurisdiction

exists under 28 U.S.C. § 1331 ifa plaintiffs claims arise "under the Constitution, laws, or

treaties ofthe United States."^ 28 U.S.C. § 1331, Inthe "vast majority" ofcases, a cause of

action "arises under" the law that creates it. Dixon v. Coburg Dairy, Inc., 369 F.3d 811,816

(4th Cir. 2004). Thus, the first step in a court's jurisdictional inquiry is to "discern whether

federal or state law creates the cause of action." Mulcahey, 29 F.3d at 151. When it is apparent

from the face of a plaintiffs complaint that federal law creates the cause of action, federal courts

"unquestionably have federal subject matter jurisdiction." Id.

^"The district courts shall have original jurisdiction ofall civil actions arising under the
Constitution, laws, or treaties of the United States." 28 U.S.C. § 1331.

^"The well-pleaded complaint rule has long governed whether a case 'arises under'
federal law for the purposes of § 1331." Holmes Group, Inc. v. VornadoAir Circulation Sys.,
Inc., 535 U.S. 826, 830 (2002). Under the well-pleaded complaint rule, "federal question
jurisdiction exists only when a federal question is presented on the face of the plaintiffs properly
pleaded complaint." Campbell v. Hampton Roads Bankshares, Inc., No. 2:12cv567,2013 WL
652427, at *2 (E.D. Va. Feb. 19, 2013) (citing Venezuela v. Massimo Zanetti Beverage U.S.A.,
Inc., 525 F. Supp. 2d 781, 784 (E.D. Va. 2007)).



If, as argued here, state lawcreates the cause of action, federal question jurisdiction will

lieonly if "it 'appears from the [complaint] that the right to reliefdepends upon the construction

or application of [federal law].'" Grable &Sons Metal Prods.^ 545 U.S. at 313 (quoting Smith v.

Kansas City Title & Trust Co., 255 U.S. 180,199(1921)). This standard is met in only a

"'specialandsmall category' of cases." Gunn, 568 U.S. at 258 (quoting Empire Healthchoice

Assurance, Inc. v. McVeigh, 547 U.S. 611, 699 (2006)).

"In recent years, the Supreme Court has brought greater clarity to what it describes as a

traditionally 'unruly doctrine,' emphasizing its 'slim contours.'" FlyingPigs, LLCv. RRAJ

Franchising, LLC, ISl F.3d 177,182 (4th Cir. 2014) (quoting Gunn, 568 U.S. at 258)).

Specifically, under Grable andGunn, "federal jurisdiction over a state lawclaim will lie [only] if

a federal issue is: (1) necessarily raised, (2) actually disputed, (3) substantial, and (4) capable of

resolution in federal court without disrupting the federal-state balance approvedby Congress."

Gunn, 568 U.S. at 258. All four factors must be satisfied. "Where all four of these requirements

are met,... jurisdiction is proper because there is a 'serious federal interest in claimingthe

advantages thought to be inherent in a federal forum,' which can be vindicatedwithout

disrupting Congress's intendeddivision of labor betweenstate and federal courts." Id. (quoting

Grable, 545 U.S. at 313-14).

B. The VHBPA's Right to Relief Does Not Necessarily Depend
on Resolution of a Substantial Ouestion of Federal Law

The four-factor test established in Gunn guides the Court's analysis. Because the Court

finds that the VHBPA's state-law claims do not "necessarily raise" a "substantial" federal issue,^

^The Courtwill not address the second and fourth factors of the Gunn analysis in detail.
Failure to satisfy any factor of that test deprives the Court of federal jurisdiction, and Colonial
Downs plainly cannot meet the first and third factors. That said, regarding the second factor, if a
federal issue does exist, it is "actually disputed." Also, as to the fourth factor, the parties dispute
whether the federal issue is "capable of resolution in federal court without disrupting the federal-



the CourtdecHnes to find that this case belongs to the "'special and small category' of cases" in

which a state law claim can give rise to federal question jurisdiction.

1. The Complaint Does Not "Necessarily Raise" a Federal Issue

TheComplaint does not "necessarily raise"a federal issue. The state-law claim brought

under Virginia Code § 59.1-369(5) restson the theory that Colonial Downs owes money to the

VHBPA because Colonial Downs operated an advanced depositaccovmt wagering business

during the timeperiod in which the VHBPA was"the recognized majority horsemen group."

ColonialDowns argues that it meets its burdento establishremovaljurisdiction because

resolution ofthe VHBPA's state-law claim "necessarily raise[s]" an issue offederal law under

the IHA. This is true, according to Colonial Downs, because during the relevant time period, the

Virginia Racing Actdid notdefine "therecognized majority horsemen group." See Va. Code

§59.1-365 (March 23, 2007 to June 30, 2015) ("Definitions" section).^ Colonial Downs

contends that the Courtmust applythe IHA because, in order to determine whetherthe VHBPA

was"the recognized majority horsemen group," the Court mustlookto the IHA's definition of

"horsemen's group."'®

Perhaps revealing of the weakness of its argument. Colonial Downs citesno authority in

directsupport of the premise thatVirginia Code § 59.1-369(5) affords compensation onlyfor

state balance approved by Congress." GivenColonial Downs's obvious inability to satisfythe
other factors, however, the Court need not address the "closer" call of the fourth factor.

^As the Court will explain below, as ofJuly 1,2015, the Virginia Racing Act defines
"recognizedmajorityhorsemengroup." See Va. Code § 59.1-365 (effectiveJuly 1, 2015).

Under the IHA, "'horsemen's group' means, with reference to the applicable host
racing association, the group which represents the majorityof owners and trainers racing there,
for the races subject to the interstate off-track wager on any racing day." 15 U.S.C. § 3002(12).



"horsemen's group[s]" as defined by the IHAJ ' Moreover, Colonial Downs neglects to explain

the significance of the differing terms used bythestate and federal statutes. Notably, Virginia

Code § 59.1-369(5) refers to a "recognized majority horsemen group," while the IHA defines

"horsemen's group," 15 U.S.C. § 3002(12).

Instead, Colonial Downs offersconclusory statements about the IHA's application, such

as: "The only potential avenue for establishing thatstatus must comport with the requirements of

the IHA, including the IHA's definition of 'horsemen's group'"; and, "the only source for the

VHBPA's status is the IHA." (Colonial Downs Opp'n Mot. Remand 5 (emphasis added),

ECF No. 16.)^^ Insupport ofthis notion. Colonial Downs sometimes suggests that a strong

federal interest in maintaining theprimacy of federal law—^applying the IHA—should drive this

case. {See, e.g.. Colonial Downs Opp'n Mot. Remand 6 ("The IHAwas adopted for the purpose

of bringing uniformity to the interstate wagering system and cooperation among the statesand

parties within the system.").)

The Complaintalleges that the VirginiaRacing"Commission has consistently and
repeatedly recognized that the VHBPA is the recognized majority horsemen group for
thoroughbred horsemenin Virginia." (Compl. ^ 19.) On its face, this factual allegationsuggests
that the VHBPA's purported status as "the recognized majority horsemen group" turns not on
federal law, but on designation by the Virginia Racing Commission. Of course, if the VHBPA's
status actuallyturns on federal law, i.e., if the IHA definitionapplies, the VHBPA's factual
allegationcarries no weight. The Court, therefore, must determine whether the IHA controls the
VHBPA's status as "the recognized majority horsemen group."

At other times, Colonial Downs seems to argue that federal law must apply simply
because state law is silent on the issue. (See Colonial Downs Opp'n Mot. Remand at 5
("Because there was no state law on the issue during the Relevant Time Period, the only source
for the VHBPA's status is the IHA."); id. at 8 ("Because state law provided no mechanism for
making this determinationduring the Relevant Time Period, the necessarily raised and disputed
issue in this case is determined by the federal law.").)

8



The thrust ofColonial Downs's position, however, stops short ofarguing preemption'̂

and seems to conflate the fourth factor of the Gunn test (whether the federal issue is capable of

resolution in federal court without disrupting the federal-state balance approvedby Congress)

with the more straightforward first factor (whether a federal issue is necessarily raised). The

overall importance of the IHA in maintaining uniformity and balance does not affect the Court's

evaluation of the federal issue factor. Construing removal jurisdiction strictly. Colonial Downs's

arguments fail to persuade.

Advancing a relatedtheory. Colonial Downs points out that the VirginiaRacingAct has

since been amended to add a definition for "recognized majority horsemen group" and to grant

the Virginia Racing Commission the authority to determine which groups meetthat definition.

See Va. Code § 59.1-365 (effective July 1,2015). Colonial Downs relies on the amended

legislation to demonstrate that the Virginia Racing Act previously omitted a definition of

In advancing its federal issue argument. Colonial Downs carefully avoids direct
reliance onpreemption, perhaps because preemption as a defense cannot create a valid basis for
removal. See Caterpillar, Inc. v. Williams, 482 U.S. 386,393 (1987) ("[A] casemaynot be
removed to federal court on the basis of a federal defense, including the defense ofpre-emption,
even if the defense is anticipated in the plaintiffs complaint, and even if both partiesconcede
that the federal defense is the only question truly at issue.").

As discussed below, however. Colonial Downs mentions preemption unpersuasively in
arguing why the Virginia Racing Act's current definitionof"recognizedmajorityhorsemen
group" has no significance here.

The Court distinguishes two cases on which ColonialDowns relies in so finding:
Snyder v. SC. Elec. & Gas Co., 3:15cv4926, 2016 WL 1604637 (D.S.C. Apr. 22, 2016); and,
Sherr v. S.C. Elec. & Gas Co., 180 F. Supp. 3d 407 (D.S.C. 2016). Snyderand Sherr involved
negligence claims against the same utility company that stemmed from the utility company's
work on a licensed project with the FederalEnergy Regulatory Commission ("FERC"). In both
cases, the United States District Court for the District of South Carolina determined that the rules
and regulations ofthe Federal Power Act ("FPA") and FERC determined the standardof care.
Thus, the court in Snyder and Shaw concluded that the plaintiffs negligence claims "necessarily
raise[d]" federal issues.

Here, on the other hand, unlike the standard of care governed by federal law in Snyder
and Sherr, Colonial Downs cannot establish that the IHA definition actually applies. Rather, by
making sweepingargumentsabout the purpose of the IHA and the need for uniformity in the
interstate wagering system. Colonial Downs only argues that it probably should.



"recognized majority horsemen group."While true, the amended legislation also cuts against

ColonialDowns's contentionthat only the IHA could define "recognizedmajorityhorsemen

group." Indeed, if Virginia law nowexplicitly defines the term, howcanthatdefinition comport

with the federal definition that supposedly governed the VHBPA's claim during the relevant

time period?

Colonial Downs tersely answers thatquestion withpassing references to preemption.

{See, e.g.. Colonial Downs Opp'n Mot. Remand 7 ("The VHBPA's arguments would require the

Court to 'roll back' the effectivedate of the statutoryamendments to cover the RelevantTime

Period and also find that those amendments are not preemptedby the IHA.").) But preemption,

as noted previously, cannot create a valid basis for removal. "[A] case may notbe removed to

federal court on the basis ofa federal defense, including the defense ofpre-emption, even if the

defense is anticipated in the plaintiffs complaint, and evenif bothparties concede that the

federal defense is the onlyquestion truly at issue." Caterpillar, Inc. v. Williams, 482 U.S. 386,

393 (1987) (emphasis in original); see also Nordan v. Blackwater Sec. Consulting, LLC, 460

F.3d576,584 (4th Cir. 2006) ("Under whathas become known as the well-pleaded complaint

rule, § 1331 federal question jurisdiction is limited to actions in whichthe plaintiff s well-

pleaded complaint raises an issue of federal law; actions in which defendants merely claim a

Colonial Downs argues that, duringthe relevant time period, other sections of the
Virginia Racing Act referenced "recognized majority horsemen group" in a manner consistent
with the IHA. {See Colonial Downs Opp'n Mot. Remand 4 (citing Va. Code § 59.1-369(14)
("The Commission shall requirethe existenceof a contractbetweenthe licensee and the
recognizedmajority horseman's group providing for purses and prizes."); Va. Code §§ 59.1-
392(S)and (T)(2) (usingthe phrase"the horsemen's organizations representing a majority of the
horsemenracing at a licensed unlimitedrace meeting.").) That statutory interpretation argument
goes to the merits and does nothing to demonstrate how federal law controlsthe claimat issue.
Indeed, the definition at issue could track the definition provided by the IHA without being
controlled by it.

10



substantive federal defense to a state-law claim do not raise a federal question."). Thus, to the

extent Colonial Downs's basis for removal relies on a preemption defense, it fails.

Ultimately, bypointing outthe Virginia Racing Act's failure to define "recognized

majority horsemen group" during the relevant time period, Colonial Downs has identified an

issue implicating the merits of this case. For jurisdictional purposes, however. Colonial Downs

has not established that the IHA's definition of"horsemen's group" controls the Virginia Racing

Act's useof "recognized majority horsemen group." Accordingly, the Complaint does not

"necessarily raise" a federal issue.

2. The Supposedly Federal Issue is Not ^^Substantial"

Even if Colonial Downs could establish that the IHA controls the definition for

"recognized majority horsemen group" during the relevant time period, that supposedly federal

issue is not "substantial." Asthe Supreme Court explained in Gunn, "[t]he substantiality inquiry

under Grablelooks... to the importance of the issue to the federal system as a whole.''''

In its NoticeofRemoval, Colonial Downs advanced a more straightforward case of
preemption. (Not. Removal 4-5.) In support. Colonial Downs cited Horseman's Benevolent &
Protective Association-Ohio Division, Inc. v. Dewine, 666 F.3d 997 (6th Cir. 2012), in which the
courtassessed whether the IHApreempted a state lawthat allowed racetracks to secure
authorization to simulcast races even if they had not obtained consentfi:om a horsemen's group,
id. at 1000. The courtdetermined that securing the horsemen's consentconstituted an integral
part of the IHA, and the state law could not coexist with the IHA.

Inopposing theMotion to Remand, Colonial Downs tempered its mention of
"preemption," butcited a series of cases inwhich thecourt spoke of complete preemption, see,
e.g..Rivet v. Regions BankofLa., 522U.S. 470,475 (1998); Franchise Tax Bd. v. Constr.
Laborers Vacation Trust,463 U.S. 1, 22-23 (1983),or in which the plaintiff mistakenly brought
an actual federal-law claim as a state-law claim, see, e.g., Berea v. Mesa Med. Grp., PLLC, 779
F.3d 352, 358 (6th Cir. 2015).

Notwithstanding the unavailability of a preemption defense for purposes of removal,
those circumstances do not apply here. The IHAdoes not completely preempt the Virginia law
at issue, the IHA does not govern the claimat issue, i.e., the sharing of proceeds, and the
VHBPA does not bringits claim pursuant to the IHA(norcould it have). Under Colonial
Downs's theory, the Courtcould—^at best—^find that the IHAgoverns a definition needed to
resolve the VHBPA's state-law claim. For the reasons already stated, however, the Court rejects
that argument.

11



568 U.S. at 260 (emphasisadded). The Gunn Court providedtwo cases that illustratethe narrow

scope of what constitutes a substantial federal issue:

In Grable itself, for example, the Internal Revenue Service had seized
property from the plaintiff and sold it to satisfy the plaintiffs federal tax
delinquency. Five years later, the plaintiff filed a state law quiet title action
against the third party that had purchased the property, alleging that the IRS had
failed to comply with certain federally imposed notice requirements, so that the
seizure and sale were invalid. In holding that the case arose under federal law, we
primarily focused not on the interests of the litigants themselves, but ratheron the
broader significance of the notice question for the Federal Government. We
emphasized the Government's "strong interest" in being able to recover
delinquent taxes through seizure and sale of property, which in turn "require[d]
clear terms of notice to allow buyers ... to satisfy themselves that the Servicehas
touched the bases necessary for good title." The Government's "direct interest in
the availability of a federal forum to vindicate its own administrative action"
made the question"an important issue of federal law that sensibly belong[ed] in a
federal court."

A second illustration of the sort of substantiality we require comes from
Smith V. Kansas City Title & Trust Co., 255 U.S. 180 (1921), which Grable
described as "[t]he classic example" of a state claim arising under federal law. In
Smith, the plaintiff argued that the defendant bank could not purchase certain
bonds issued by the Federal Government because the Government had acted
unconstitutionally in issuing them. We held that the case arose under federal law,
because the "decision depends upon the determination" of "the constitutional
validity of an act of Congress which is directly dravm in question." Again, the
relevant point was not the importance of the question to the parties alone but
rather the importance more generally of a determination that the Government
"securities were issued under an unconstitutional law, and hence of no validity."

Id. at 260-61 (citations omitted).

The federal issue in dispute here, while importantto the horseracing industry,has little—

if any—significance to the federal system as a whole. Indeed, whether Colonial Downs must

share proceeds with the VHBPAdoes not affect the operationof the federal system in the way

Colonial Downs explains that "[t]he policy of the IHA is to 'regulate commercewith
respect to wagering on horseracing, in order to further the horseracing and legal off-track betting
industries in the United States.'" (Colonial Downs Opp'n Mot. Remand 8 (citing 15 U.S.C.
§ 3001(b)).) "[F]urther[ing] the horseracing and legal off-track betting industries in the United
States" does not substantially affect the federal system, especially given that this dispute involves
the sharing ofwagering fees between non-federal entities,

12



observed in eitherSmith (whichspoketo the constitutionality of an act of Congress) or Grable

(which involvedthe strong federal interestof facilitating the collectionof taxes).

ColonialDowns, nonetheless, argues that this case survivesthe substantiality inquiry

because it involves a "nearlypure issueof law." (Colonial Downs Opp'n Mot. Remand 8 (citing

Dominion PathologyLabs., P.C. v. Anthem Health Plans ofVa., Inc., 111 F. Supp. 3d 731, 737

(E.D. Va. 2015)). The case upon which Colonial Downs depends, however, relied on Empire

Healthchoice Assur., Inc. v. McVeigh, 547 U.S. 677 (2006), which predated Gunn by seven

years. To the extent Empire Healthchoice and Gunn conflict, the Court applies Gunn.

See Carmine v. Poffenbarger, 154F. Supp. 3d 309, 317 (E.D. Va. 2015) (applyingGunn because

Empire Healthchoice"is not the SupremeCourt's most recent discussionof the substantiality

factor").'̂ Therefore, the Court does not find the existence ofa "nearly pure issue oflaw"

dispositive. The supposedly federal issue raised here is not substantial.

III. Analysis: The VHBPA*s Request for Fees and Costs

The Court will deny the VHBPA's request for fees and costs. Under 28 U.S.C.

§ 1447(c),when a court remands a case, it "may require payment ofjust costs and any actual

expenses, including attorney fees, incurred as a result of the removal." The Supreme Court has

explained that, "[wjhere an objectively reasonable basis exists, fees should be denied." Martin v.

Franklin Capital Corp., 546 U.S. 132,141 (2005).

Colonial Downs also relies on a bankruptcy case from the United States District Court
for the District of Delaware that applied "a test similar to that for removal." (Colonial Downs
Opp'n Mot. Remand 10 (citing In re Magna Entm 't Corp., 438 B.R. 380 (Bankr. D. Del. 2010)).
In Magna Entertainment, the court assessed whether it should apply federal common law or state
law to claims by simulcast operators to recover wagering proceeds allegedly held by the debtor.
438 B.R. at 394. The test applied concerned whether the "application of a federal common law
rule would upset commercial expectations that state law would govern." Id. It did not concern
any impact on the federal system as a whole, and this Court sees no basis for applying Magna
Entertainment when assessing the substantiality factor here.

13



Because thenarrow question presented to the Court on theVHBPA's Motion to Remand

presents novel issues, and because the parties' briefing indicates a good faith effort firom both

sides, the Courtfinds that Colonial Downs had a reasonable, albeit incorrect, basisfor removal.

See Bailey v. Spangler, No. 3:14cv556,2015 WL 5818215, at *3 (E.D. Va. Oct. 5, 2015)

("[E]ven where thepresence of a federal question is dubious at best, courts have declined to

award attorneys' fees under thissection, because even thepossibility of a federal question

provides an objectively reasonable basis for removal."). The Court will deny theVHBPA's

request for fees and costs.

IV. Conclusion

For the foregoing reasons, the Courtwill grantthe Motion to Remand and deny the

VHBPA's request for fees andcosts. (ECF No. 11.) The Court willdeny the Motion to Dismiss

as moot. (ECF No. 2.) TheCourt will remand thiscase to the Circuit Court for the County of

Henrico. An appropriate orderwill accompany this Memorandum Opinion.

M. He

United States District Judge
Richmond, Virginia
Date:

imond, Virginia
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