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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

WHITE OAK POWER CONSTRUCTORS
V. : Civil No.CCB-17-1437

ALSTOM POWER, INC.,
and

OLD DOMINION ELECTRIC
COOPERATIVE

MEMORANDUM

White Oak Power Constructors (“White Oak”) has sued Alstom Power, Inc. (“Alstom”)
and Old Dominion Electric Cooperative (“Old Damon”). White Oak has brought claims of
fraud in the inducement, fraudulent misreprgéaBon, negligent misrepresentation, and breach
of contract against both defemda arising from contracts paming to the construction of a
power plant in Rising Sun, Maryland. W Oak also has brought a claimagafantum meruit
against Old Dominion, and seatsclaratory judgments pertang to liquidated damages from
both Alstom and Old Dominion. Nopending before the court afdstom’s motion to transfer
venue and Old Dominion’s motion to transfer venaor in the alternate, to dismiss. The
motions have been fully briefedhéno oral argument is necessaBeelocal Rule 105.6. For
the reasons explained below, the motions to transfer will be granted.

BACKGROUND
Defendant Old Dominion is a Virginia-based electric power cooperative. (Mem. Supp.

Old Dominion’s Mot. Transfer Venue at 3, EGlo. 24-1; Am. Compl. § 8, ECF No. 10.) In

Dockets.Justia.com


https://dockets.justia.com/docket/virginia/vaedce/3:2017cv00749/377232/
https://docs.justia.com/cases/federal/district-courts/virginia/vaedce/3:2017cv00749/377232/36/
https://dockets.justia.com/

2013, after a competitive bidding process, Old Duam entered into an Equipment Purchase
Agreement (“Alstom Agreement”) with Defendakistom for three generators for use in the
Wildcat Point Generation Faityf under development in Rigj Sun, Maryland (“the Plant”).
Mem. Supp. Alstom’s Mot. Transfer Venae5, ECF No. 22-1In 2014, after another
competitive bidding process, Old Dominion enteirgo an Engineer, Procure and Construct
Contract (“White Oak Agreementiyith plaintiff White Oak to onstruct the Plant and prepare it
for operation. (Mem. Supp. Old Dominion’s Mot.ahsfer Venue at 3, EQRo. 24-1.) All three
parties also signed an Assignment, Asption, and Consent Agreement (“Assignment
Agreement”) assigning certain of Old Dominiemights and responsibikis from the Alstom
agreement to White Oak.
The Alstom Agreement contains a forum-selection clause that states:
Any legal action or proceeding with respaxthis Agreement shall exclusively be
brought in the state courts of Virginia loc&te Henrico County, Virmia or the United
States District Court for thieastern District of Virginidocated in Richmond, Virginia.
Each of the Parties hereby accepts andamisgdo, generally and unconditionally, the
jurisdiction of the afagsaid court (and appellate coustish jurisdictionto hear appeals
thereform. Each of the Parties herebyvio@ably waives any obgtion which it may now
or hereafter have to the laying of venueny of the aforesaid actions or proceedings
arising out of or in connection with trdggreement brought in the courts referred to
above and hereby further irrevocably waives agies not to plead or claim in any such
court that any such action or proceeding brouglainy such court lsabeen brought in an
inconvenient forum.
(Alstom Agreement, Ex. A 1 20.2, ECF No. 10-The Assignment Agreement contains a
substantively identical forum-selection provisioBe€Assignment Agreement, Ex. C § 12(b),
ECF No. 1-3.)

The White Oak Agreement contains a chattaw and forum-selection provision that

states:



The laws of the Commonwealth of Virgirshall govern the Vality, interpretation,
construction and performance of this Agreenweithout regard to principles of conflicts
of law. Both parties hereto ege, subject to Section 13 hereof, to submit to the exclusive
jurisdiction of the United Statd3istrict Court for the Eastern District of Virginia located
in Richmond, Virginia, in any litigation betwedime parties or, if the federal court lacks
jurisdiction, the state courts the Commonwealth of Virgia located in Henrico County,
Virginia. Contractor also agrees venue liad ¢hat all discovery imany proceeding shall
take place in the County of Henrico. Contoadtereby waives any objection that it may
now or hereafter to the venue of any sudh@uany such court or that such suit is
brought in an inconvenient forum.

(White Oak Agreement, Ex. B § 15.12, ECF No. 1-2.)

White Oak now alleges that the amountwairk required to complete the Plant far
exceeds that which was represented by OlchiDmn and Alstom during the bidding process
that resulted in the White Oak and Alstom agreemefitee generallyAm. Compl. {1 75-86
ECF No. 10.) White Oak initially raised thesencerns with Old Dominion and Alstom in March
2016. (d. 1 78.) The parties discussed the increaseoirk required for completion of the Plant
via email in January 201W. § 83-84. White Oak also allegémt both defendants failed to
perform certain required actions reeld to construction of the PlanEde, e.gid. 11 121, 127,
141, 156, 159, 166, 178.) All parties have been mroanication regarding these various issues
throughout the beginning of 2015G€e, e.gd. 1123, 176, 179, 183-89, 196-97.)

On May 24, 2017, White Oak filed this sagainst Old Dominion and Alstom, claiming
fraud in the inducement, fraudulent misrepréaBon, negligent misrepresentation, and breach
of contract against both defemds arising from contracts paming to the construction of a
power plant in Rising Sun, Maryland. i Oak also has brought a claimgafantum meruit

against Old Dominion, and seatsclaratory judgments pertang to liquidated damages from

both Alstom and Old DominionSge generallyAm. Compl.,ECF 10.) On August 21, Alstom



filed a motion to transfer veie pursuant to 28 U.S.C. § 14@4éand Old Dominion filed a
motion to transfer venue to thedarn District of Virginia, pursud to 28 U.S.C. § 1404(a) or,
in the alternative, to dismisé@ECF Nos. 22, 24.) White Oak fdeesponses to these motions on
September 20. (ECF Nos. 30, 31.) Old Dominitedfits reply on October 5, and Alstom filed
its reply on October 11. (ECF N032, 33.) On October 23, White Oak filed a motion for leave
to file a surreply. (ECF No. 34.)
ANALYSIS

Alstom and Old Dominion both gue that the case shouldti@nsferred to the Eastern
District of Virginia pusuant to 28 U.S.C. § 1404(a), consistith the forum selection clause
contained in both contracts. Old Dominion argues, in the alternative, that White Oak has not
adhered to the dispute resolution proceduegsired before litigation in the White Oak
Agreement, so this suit must be dismissed uRige 12(b)(1) or 12(b)(6). White Oak responds
that its tort claims are outside the scope of therfoselection clauses and, even if the tort claims
are within the scope of the forum selection sksj enforcing the clauses would be unreasonable.
Because the defendants’ motion to transfiirbe granted, the court will not address Old
Dominion’s dismissal arguments.

28 U.S.C. 8§ 1404(a) provides “For tlengenience of parties and witnesses, in the
interest of justice, a district court may transday civil action to any ber district or division
where it might have been brought or to anyraisbr division to wich all parties have

consented.” A federal causitting in diversity jurisdiction vl apply federal law when analyzing

1 White Oak’s surreply was focused an argument Alstom raised for thesfitime in its reply concerning which
substantive law would apply to this case. The court haswed the proposed surre@nd the arguments therein.
Which substantive law to apply to the case as a whole &t iggue in deciding the motions to transfer. In light of
the court’s decision to grant the motions to trangfier motion to file a surreply will be denied as moot.
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a forum selection claus8eeAlbemarle Corp. v. AstraZeneca UK Lt828 F.3d 643, 650 (4th
Cir. 2010) (citingM/S Bremen v. Zapata Off-Shore Gty U.S. 1, 12-13 (1972))The
Supreme Court has held that: “Whihe parties have agreed teadid forum-selection clause, a
district court should ordinarily ansfer the case to the forum sgied in that clause. Only under
extraordinary circumstances unrelated to the convenience of tlessrould a § 1404(a)
motion be denied.Atlantic Marine Const. Co., In&. U.S. Dist. Court for W.D. Tx134 S.Ct.
568, 581 (2013). The non-moving party has the buad@®monstrating tw the transfer is
unwarrantedld.

Forum selection clauses “are prima fa@éid” and enforcealel unless “shown by the
resisting party to be ‘unreasds@’ under the circumstance88temen407 U.S. at 10 (1972);
seeAlbemarle Corp.628 F.3d at 650 (noting “Even thoughe Bremenvas an admiralty case,
its rationale is applicable to forum selectioaudes generally”). “[A] foum selection clause may
be found unreasonable if: (1) its formation waduced by fraud or oveeaching; (2) the
complaining party will for all praecal purposes be deprived oflday in court because of the
grave inconvenience or unfairness of the seleictiedn; (3) the fundamental unfairness of the
chosen law may deprive the plaintiff of a retyeor (4) its enforcement would contravene a
strong public policy of the forum stateAlbemarle Corp.628 F.3d at 651 (quoting the summary
of theBremenstandard imAllen v. Lloyd’s of Londarf4 F.3d 923, 928 {4Cir. 1996) (internal
guotation marks omitted).

White Oak first argues that the tort claiarsse from a different set of operative facts
than the breach of contract claims becahseort claims rely on conduct preceding the

execution of the contract. This is insufficienttscape the forum selection clauses. The Alstom



Agreement refers tdd]ny legal action or proceedingith respect tahis Agreement” and
“actions or proceedingarising out of or in connection witlhis Agreement.” (Ex. A 1 20.2, ECF
No. 10-1 (emphasis added).) The White Oake&gnent is even broader, referring &my
litigation between the partié§Ex. B § 15.12, ECF No. 1-2 (emphasis added).) Both of these
clauses therefore encompass pre-execution cooditite parties related to the bidding on and
negotiation of the agreements, including #ileged fraud ithe inducement.

White Oak also argues enforcement of thero selection clause would be unreasonable
because the forum selection clause was foryeflaud or overreaching; White Oak could be
deprived of its day in court; and White Oak diat bargain for the forum selection clause. None
of these arguments are persuasihite Oak has not advanced dagts to show that the forum
selection clause specifically was obtained by fraud or overreachitiyg stause remains
enforceable’ SeeFidelity & Guar. Life Ins. Co. v. United Advisory Group, Indo. WDQ-13-
0040, 2013 WL 422634 at *5 n. 31 (D. Md. Jan. 25, 2@1IR) the extent [plaintiff] argues it
was fraudulently induced into executing thgrgement], this allegation is insufficient to
overcome the enforceability ofdltlause at issue.” (citingaynsworth v. The Corpl21 F.3d
956, 963 (5th Cir. 1997)).

Applying the forum selection clause will not deprive White Oak of its day in court. White
Oak has offered no evidence that it will be grgyetonvenienced or that it would be unfair to
litigate this case in the forum statewiiich it agreed. White Oak pointsTde Hipage Co. v.

Access2Go, Inas an example of a case where statuteritations was considered under this

2 White Oak has not cited, and the court is not aware of, any controlling caisettasvdistrict in which the court
has held that a claim of fraud asthe creation of a contract as a whpievents the apgation of the forum
selection clause otained therein.

% Unpublished cases are cited not as precedent, but for the soundness of their reasoning.
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factor. 589 F.Supp. 2d 602, 613 (E.D. Va. 2008) (ci@uddlawr, Inc. v. Heiman369 463, 466-
67 (1962)). The analysis Hipage and the underlying Supreme@t precedent on which it is
based, related to transfer under 28 U.S.C. § 1406(&re the alternative was dismissal of the
case. Crucially, the plaintiff iGoldlawr did not have access to information necessary to
determine the proper venue when initially filithge case. Dismissal would have necessitated re-
filing in the proper venue and effect a time bar to plaintiff's clais that was not applicable to
the original filing date in the improper venue. Tb&se is in a substantially different procedural
posture, and in any event is analyzed undbt®(a) rather than § 1406. Here, White Oak knew
of the applicable forum selection clauses diotathe proper forum for this case. Virginia’'s
statute of limitations laws were foreseeabl®toite Oak at the time it negotiated its agreement.
If it had concerns, it could have bargaineddnother forum. White Qais still capable of
litigating its claims in the Esern District of Virginia upotransfer under 28 U.S.C. § 1404(a).
Allowing White Oak to escape its lidpations under the forum seleati clause in order to litigate
in a district with a more generous statutdimitations would be permitting forum shopping. If
some of White Oak’s claims are time-barred & Bastern District of Virginia, which this court
does not decide, that is a resatvhite Oak agreed to when it agreedhe forum selection clause.
White Oak argues it did not bargain foetforum selection clause in the Alstom
Agreement, so application of that clause wdwddunreasonable. This argant is unpersuasive
as well. White Oak knew it would be subjectgsignment of the Alstom agreement when it
entered into the White Oak Agreement arel Assignment Agreement. In negotiating the
Assignment Agreement, White Oak could have aered for a different forum selection clause.

Instead, it agreed to inclusion @f identical clause in the Assignment agreement. Further, the



forum selection clause in the White Oak Agreemerven broader than that in the Alstom
Agreement. White Oak had ample opportunity to bardor a different form selection clause in
its negotiations for the Assignment Agreement and the White Oak Agreement.

Finally, White Oak argueAtlantic Marineis inapplicable because the forum selection
clauses at issue here are nalid and enforceable adlantic Marinedoes not address tort
claims. As explained above, the forum setattlauses are valid and enforceable, and White
Oak’s tort claims do fall within the scope o&tforum selection clauses. There is no basis to
sever and retain the tort claims. The entire @alide transferred to # Eastern District of
Virginia pursuant to 28 U.S.C. § 1404(ajnsistent with the forum selection clauses.

CONCLUSION

For the reasons stated abae court will grant the defendants’ motions to transfer

venue to the Eastern &rict of Virginia.

A separate order follows.

November7, 2017 IS/
Date Gatherine C. Blake
United States District Judge




