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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

JUNFEI GE,
Plaintiff,

V. Civil Action No. 3:18:v-889
UNITED STATES CITIZENSHIP
AND IMMIGRATION SERVICES, et al,
Defendars.
OPINION

While in the United States on a student vidanfei Gejoined the U.S. Armyin 2015
through the Military Accessions Vital to the National Inte(&8tAVNI”) recruitment program.
MAVNI promises expedited processing of a recruit’s naturalization applicatioeturn for his
military service. Gea Chinese citizemgported for active duty in May, 2016, and submitted his
naturalization paperwork one week later. Afterveralyears and numerous delays, fed this
lawsuit pursuant to 8 U.S.C. § 1447(l3skirg the Court to adjudicate hisaturalization
application The Court remanded the casethe U.S. Citizenship and Immigration Services
("USCIS) pursuant to 8447(b) andorderedUSCIS to render a decision on Ge’s application
within forty-five days. If USCIS failed to do so, the Cowrbuld decide the applicationWithin
weeks USCIS adjudicated Ge’s applicatiandGe wasswom in as a U.S. citizen.

Ge now brings a motion for attorneys’ fees and expenses pursuant to the Eopsa #c
Justice Act(*EAJA”). Becausd&se does notiualify asa“prevailing party under the EAJAthe
Court will deny the motion.

|. BACKGROUND

Ge, a former Chinese citizen, entered the United States in 2011 e stuffent visa,

which requirestudents t@lanto returnto theirhome counieswhenthar visasexpire. In 2015,
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Ge enlistedn the U.S. Armyto participate in MAVNI, which aims to recruit individuals with
valuable skills to serve in the U.S. military in return for expedited processitigem U.S.
naturaliation applicationsBecauseMAVNI requires applicants to inteito remain in the United
States Ge gave up his eligibility to hold an F-1 visa when he joinegtbgram

Ge reported for active military duty on May 17, 2016, audbmitted the required
paperwork for naturalization on May 25, 2016. He first interviewed for naturalization asetipas
all the required citizenship tests on July 13, 2016|48€IS failed to decide his application within
120 days! Ge interviewed a second time in May, 2017, and received notice that USCIS had
approved his application and had scheduled his naturalization oath ceremony,f@0lidly A
few weeks before the ceremony, however, USCIS cancelled the ceremony dui®iseen
circumstancesand did not reschedule it. In September, 2017, 120 days after Ge’s second
interview, USCIS had not adjudicated his application or explainedrifogeseen circumstances
thathad disrupted his naturalization process.

On December 27, 201&e filed thislawsuit He askedhe Court to (1)approve his
naturalization application or remand it to USCIS with instructitmadjudicatehis application
andschedule hinfior an oathceremonywithin twenty-onedays pursuant to 8).S.C. § 1447(h)

(2) find that the defendantsiolated the Administrative ProceduresAct (“*APA”) by failing to
conclude thamatterpresentedo themwithin a reasonableéime andcompelUSCISto act; and
(3) issuea writ of mandamusompellingUSCISto “follow [its] own statutesyegulations,and
policieswith respecto [Ge’s] naturalizatiorapplication,andto promptlyadministe{Ge’s] Oath

Ceremony.” (Dk. No. 1, § 60.) Thedefendants movei dismissGe’sclaimsregardinghe APA

1 If USCIS does not decide a naturalization application within 120 days of the
“examination,” the applicant can ask a federal district court for a headitgS.C. § 1447(b).
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andthewrit of mandamuandto remandGe’s 8§ 1447(bclaim. Thedefendantslsocited USCIS
guidance,issuedJuly 7, 2017,which instructedemployeesto place a hold on all MAVNI
naturalizaion approvals pending the completion of “enhanced” background investigations
conducted by th®epartment of DefenseoD”). The guidance prevented approved applicants
from attending an oath ceremony until theDfinished the enhanced background chetks.
Because the had not completed Ge’s enhanced background chgckis July, 2017
naturalization ceremony, it cancelled his ceremony.

Rather than adjudicate Ge’s application, @murt granted the motion to remarid ith
specificinstructiongor USCISto rendera decisiorwithin forty-five days” (Dk. No. 22,at6-7.)
If USCISfailed to do so, the CountequiredGe to notify the Court,“at which time the Court
[would] exercisats authority under § 1447(b) decide thease.”(ld. at7.) In light of its decision
to remandthe Courtdeclinedto decideGe’s APA and mandamusglaims. After Ge notified the
Court“that hewashappilyswornin asa United Statescitizenon July 17, 2019,(Dk. No. 24, at
1), the Courdismissedhecase.

Gehasnow movedfor attorneys’ fees under the EAJA, contending that he qualifies as a

prevailing party entitled to those feésSee28 U.S.C. § 2412.

2 The U.S. District Court for the District of Columbia later held that USCISguidance
was ‘arbitrary and capricious.”Nio v. U.S. Dep’t of Homeland Sec385 F. Supp. 3d 44, 68
(D.D.C. 2019).

3 Ge seeks fees for work performedadijorneys oMcCandlish Holton, P.C. Ge’s other
attorney, Beverly Cutler, provided her services pro bono and “did not keep contemporaneous
records of the ... hours she spent on this case.” (Dk. No. 26, at 8 n.2.)



1. DISCUSSION

Under theEAJA, courts must

award to a prevailing party other than the United States fees and other expenses

incurred by that party in any civil actian ., including proceedings for judicial

review of agency action, brought by or against the United States in any coug havin

jurisdiction of that action, unless the court finds that gbsition of the United

States was substantially justified or that special circumstances make an award

unjust.

28 U.S.C 8§ 2412d)(1)(A). “Thus, eligibility for a fee award in any civil action requires: (1) that
the claimant be a ‘prevailing party’; (#)at the Government’'s position was not ‘substantially
justified’; (3) that no ‘special circumstances make an award unjust’; and, (dpptite 28 U.S.C.
§2412(d)(1)(B), that any fee application be submitted to the court within 30 dayd pfdoraent

in the action and be supported by an itemized statém@umnir, I.N.S. v. Jeayd96 U.S. 154,

158 (1990) The parties dispute whether Ge qualifies as a “prevailing party” and whether the
government’s position was substantially justified.

To qualify asa “prevailing party’under the EAJAa “material alteration of the legal
relationship of the parties” must occlBuckhannon Bd. & Care Home v. W. Va. Dep’t of Health
& Human Res.532 U.S. 598, 84 (2001)* UnderBuckhannon“enforceable judgments oneth
merits and courbrdered consent decrees create the material alteratioecessary to permit an
award of attorneg fees’ Id. (quotatiors omtted). “A defendant’s voluntary change in conduct,”

however, does not give rise to attorney’'s fees becawscha change does not havea *

corresponding alteration in the legal relationship of the pdrtiels at 605.

4 “Because the EAJA shares tiprevailing party languagewith the statute at issue in
Buckhannon . . ,the Buckhannorprinciples are applicable.Goldstein v. Moatz445 F.3d 747,
751 (4th Cir. 2006]citation omitted)



Ge does not argue that he won an enforceable judgment on the merits or thab edeoedt
consent decree exists. Rather, he argues¢hatevailed in this casecause the Court remanded
the case to USCIS with instructions tltaadjudicate his application within a certain time whil
retaining authority to adjudicate it if USCIS did not do so.

Although some courts have interpre@dckhannoras merelysetting forth examples of
what could give rise to “prevailing party” stattishe Fourth Circuit has adopted a narrower view
of Buckhannon Indeed in the Fourth Circuit, dnly ‘enforceable judgments on the merits and
court-ordered consent decrees create the material alteration of the legal relptadribRi parties
necessary to permit an award of attorney’s feeGdldstein v. Matz 445 F.3d 747, 751 (4th Cir.
2006) (quotingBuckhannon532 U.S. at 604)emphasis added).

For examplein Hardt v. Reliance Standard Life Insurance Gbe Fourth Circuiheld
thata similar remand order fell outside the “bright-line boundaryidfat constitutes a judgment

on the merits 336 F. App’x. 332, 3386 (4th Cir. 2009)per curiam)rev’d on other grounds

® See Carbonell v. IN¥29 F.3d 894, 898 (9th Cir. 20059amsundgtlecs. Co. v. Rambus,
Inc., 440 F. Supp. 2d 495, 502 (E.D. Va. 2006) (explainingBli@khannormentioned consent
decrees and judgments on the merits as examples).

® See als®myth ex rel. Smyth v. Rive@82F.3d 268, 2814th Cir. 2002) (considering
whether acourt ordelincorporating an agreement of opposing parties is functionally equivalent to
a consent decreelse argues thakD. ex rel. Davis v. Kanawha County Board of Educatifi
F.3d 381(4th Cir. 2009), suggests a departure fr@uldstein In J.D. the Fourth Circuit
considered whether a party must win on its central claims to qualify asalipggparty. Although
it explained that a material change to the legal relationshgybe accomplished either through
enforceable judgments on the merits [or] canrdered consent decigethe court did not suggest
that it considered thBuckhannorrequirements as examples only. 571 F.3d at 386 (emphasis
added). Thus, that case did not xeBuckhannois requirements. In any event, the Court’s
Opinion and Order remanding the casbich set a time period for USCIS to make a decibign
did not consider the merits of his applicatidid not materially alter the legal relationship of the
patiesand did not otherwise resemble a ceandered consent decree or judgment on the merits
See Buckhanng®32 U.S. at 604.



562 U.S. 242 (2010)In that casethe district court remandedotaintiff’'s insurance claims the
insurance providdor another revieywarning the insurance provider that it would enter judgment
in favor of the plaintiff if the provider did not consider the evidence discussed in ths cenrand
order. When thinsurerawarded the plaintifbenefits, the district court awarded faesthe
plaintiff asa prevailing party. The Fourth Circuit reversed the district court, reasoning that the
mere threathat the court would rule against the defendant “[diof] constitute anenforceable
judgment([] on the meritsasBuckhannomequires.” Id. at 336 (quotindduckhannon532 U.S. at
604). The Fourth Circuigéxplainedthat thedistrict court had not yet ruled on the merits of the
claim and held thaheplaintiff was not a “prevailing party 1d.

Like in Hardt, the Courtremanded tis casewithout reaching the merits of Ge’s claims.
Although USCIS acted within the time ordered by the Cant grantd Ge citizenship the
Courts Opinion and Ordemerely required USCIS to make a decistah did not direct the
decision USCIS had to makeCf. Ogunsanya v. Gonzaleblo. PJM 07 CV 1724, 2007 WL
9782582, at *2 (D. Md. Dec. 28, 200fholding that “remanding the matter to USCIS with
instructions as to the timeframe in which it must make a determination on his applidatioot
make the plaintiff a prevailing parbyecause USCIS still lacked information it needed to make a
final determinatioh In short, the Court’s Opinion and @ncdoes not represent a consent decree
or enforceablgudgment on the merits. Thus, Ge is not a “prevailing party” under the EAJA.

The Court notes that the way the government handled Ge’s application is padtby.sh
Our country’s greatness has arisen from the contributions of people who have cernweditar

their efforts and their talents. But we raise barriers even to legitimate entrdr@$boited States.

" Because Ge is not a prevailing party, the Court will not reach the question of whether t
government’s position was substantially justified.
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Here, we have an immigrant who did everything the right way to become a citizen—he obtained a
visa, he entered our military, he passed the citizen’s test. Yet the government’s way to welcome
him was to require him to hire a lawyer to force the government to do the right thing. This is just
shameful, and if the Court could figure out a way to give Ge his attorney’s fees, it would.
III. CONCLUSION

Because Ge does not qualify as a “prevailing party” under the EAJA, the Court will deny
the plaintiff’s motion for attorneys’ fees and expenses.

The Court will issue an appropriate Order.

Let the Clerk send a copy of this Opinion to all counsel of record.

J
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