
IN THE UNITED STATESDISTRICT COURT

FORTHE EASTERNDISTRICT OF VIRGI

NewportNewsDivision

UNITED STATESOF AMERICA,

Plaintiff,

V.

GREGORYA. SIMON,

Defendant.

OPINION & ORDER

F LED

OCT 3 1 2017

CLERK. U.S. DISTRICT COURT
NORFOLK. VA

Civil Action No. 4:17cv27

This matter is before the Court pursuant to the United Statesof America's (the

"Government's") second Motion for Default Judgment ("Motion"). Doc. 9. For the reasons

statedherein,the Court GRANTS the Motion.

I. BACKGROUND

A. Facts^

DefendantGregoryA. Simon("Defendant")is aresidentof Toano,Virginia, who filed

tax returnsfor seven(7) yearsthat reportedtax deficiencies. Doc. 1. ("Compl.") fl 4-5. In

accordancev^ith his returns,the Governmentmadethe following assessments:

Tax PeriodEnding AssessmentDate Amountof Assessment

12/31/2004 08/01/2005 $13,597.00

12/31/2005 11/06/2006 $33,588.00

12/31/2006 11/26/2007 $8,314.00

12/31/2011 10/22/2012 $2,181.00

' "[Djefendant,by hisdefault,admitsthe plaintiffswell-pleadedallegationsof fact[.]" Rvanv. HomecomingsFin-
Network. 253 F.3d 778, 780 {4th Cir. 2001) (quoting Nishimatsu Constr. Co.. Ltd. v. Houston Nat'l Bank. 515 F.2d
1200, 1206(5th Cir. 1975)).
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12/31/2012 09/14/2015 $3,101.00

12/31/2013 09/14/2015 $4,170.00

12/31/2014 11/16/2015 $4,299.00

Id H5. TheGovernmentalso sentDefendantnotices anddemandsfor paymentfor those

assessments.Id. H6. Defendanthasfailed to pay thebalanceonany of thoseassessments.Id

^ 7. As ofFebruary27, 2017,his pendingbalancefor allassessmentswas$80,362.25.Id. ^ 9.

B. ProceduralHistory

The Governmentfiled its Complaint in this Court on March 28, 2017. Compl. It

requestedtheentryof defaultonJune2,2017,andtheClerkentereddefaultthatsameday. Doc.

4. The Government filed its Motion for Default Judgment on June 28, 2017. Doc. 5. On August

14, 2017, the Court DENIEDthe Motion under Federal Rule of Civil Procedure55(b)(1)without

prejudiceto renewingit underRule 55(b)(2). Doc. 7. The Governmentfiled arenewedMotion

for Default Judgment on September 26, 2017. Doc. 9.

II. LEGAL STANDARD

FederalRuleof Civil Procedure55 sets forth a two-step process for obtaining a default

judgment. Subsection(a) callsfor anentryofdefaultwhenapartyhasfailed tofile aresponsive

pleading"or otherwisedefend"theactionwithin theapplicabletime limit. Fed.R. Civ. P.55(a).

The entry of default does not automaticallyentitle a party to a default judgement;rather,

subsection(b) requirestheCourt takefinal actionfollowing entryof defaultby theClerk. Fed.

R. Civ. P.55(b). Thedecisionwhetheror not to grant amotion for defaultjudgmentrests with

the sound discretionof the court. S^ Curtiss-WrightCorp. v. General Elec. Co., 446 U.S. 1, 8

(1980). Further,"[D]efendant,by hisdefault,admits theplaintiffs well-pleadedallegationsof

fact[.]" Rvan. 253 F.3d at 780 (quoting Nishimatsu Constr. Co.. 515 F.2d at1206). However,



the Court is stillrequiredto "determinewhether thewell-pleadedallegationsin [the] complaint

supportthereliefsought in thisaction." Id

III. ANALYSIS

A. Jurisdiction

In order for the Court to enter judgment, it must have subject matterjurisdiction. Federal

courts haveoriginal jurisdiction over civil actions arising under federal laws providing for

internal revenueand civil actionswhere the Governmentis the Plaintiff. 28 U.S.C. §§ 1340,

1345(2017). TheGovernmentfiled thissuit, and itallegesfailure to payfederaltaxliabilities.

Compl. 4-9. Accordingly, theCourt FINDS that it hassubjectmatterjurisdiction over the

matter.

The Court must also havepersonaljurisdiction over theDefendantsto enterjudgment.

Courtshavepersonaljurisdictionoverdefendantswho have"minimum contactswith [the forum

state]suchthat themaintenanceof thesuit doesnot offend 'traditionalnotionsof fair play and

substantialjustice,'" Int'l ShoeCo. v. Stateof Wash..326U.S. 310, 316 (1945), and who are

subjecttogeneraljurisdictionin thecourtsof theforum state,s^Fed.R. Civ. P.4(k)(l)(a). In

this suit.Defendantis aresidentof Virginia whoincurredtheunpaidtax liabilities while living

in Virginia. Compl. 2, 4. Hewasalsoservedwithin Virginia. ^ Doc. 3. Thus,theCourt

FINDS that it haspersonaljurisdictionoverDefendantbecausehe is aresidentof Virginia who

incurredtax liabilities in Virginia.

Because Defendant resides in Toano, Virginia, and Toano is within the Eastern District,

venueis alsoappropriatein thisDistrict. S^28U.S.C.§§1391, 1396.Thus,theCourtFINDS

that it canproperly enter judgment in this casebecauseall jurisdictional requirementsare

satisfied.



B. Violations

The one (1) count Complaint alleges a failure to fully pay individual income taxes for

seven (7) years: 2004, 2005, 2006, 2011, 2012, 2013, and 2014. Compl. ^ 7.Assessmentsfrom

the Internal Revenue Service ("IRS") are entitled to "a legal presumptionof correctness."

United States v. FiorD'ltalia. Inc.. 536 U.S. 238, 242 (2002); see also, e.g.. United States v.

Register. 717 F. Supp. 2d 517, 522 (E.D. Va. 2010). Despite that presumption, such assessments

areunenforceablein court after ten (10) years.S^ 26 U.S.C. §6502(a)(1)(setting a ten (10)

yearstatuteof limitations). Thestatuteof limitations is subjectto tollingwhen theSecretaryof

theTreasuryis preventedfrom recoveringtheamountowedthroughlevy or courtproceedings.

Seeid. g 6503(a¥n.

TheGovernmentsubmittedthe relevantassessmentrecords along with adeclarationfrom

IRS RevenueOfficer Valerie Watts("Watts") certifying their accuracyand explaining their

timeliness. SeeDocs9-3 ("Watts, Decl."), 9-4("AssessmentTr."). Wattsconfirmedthattwo

(2) tolling exceptionsareapplicableto theassessmentsfor 2004, 2005,and2006. S^ Watts

Decl.fU 11-12. First, all three (3) were tolled while a request for an installment agreementwas

pendingfrom September12,2008 throughSeptember21,2009. 14.HlU see alsoAssessment

Tr. at 2, 5, 7. Suchtolling also extendsby law for thirty (30) daysafter thependencyof the

installmentagreement.S^26U.S.C.§6331(k)(2). Second,the 2004assessmentwas tolledby

a bankruptcy action pending between October 14, 2005 and January 16, 2006. Watts. Decl.

^ 12;^ seealsoAssessmentTr. at2. Suchtolling alsoextendsby law for six (6) monthsafterthe

pendencyof thebankruptcyproceeding.S^26U.S.C.6503(h). As theGovernmentcorrectly

calculates,the tolling extends the statute oflimitations for the 2004assessmentuntil June 9,

^Wattscuriouslystatesthatthebankruptcyactionis listedfor all three(3)years,but therecordsdonotconfirm that
statement. It appears to be simply an error in the declaration.



2017; for the 2005 assessment until December 15, 2017; and for the 2006 assessment until

January4, 2019. Doc. 9-1 at 6-7. TheGovernmentfiled the instantcase onMarch 28,

2017. Compl. Accordingly, the CourtFINDS thatDefendantfailed to pay all seven (7) of

the taxassessmentsoutlined in theComplaintand that all seven (7)assessmentsare timely

broughtfor collectionin this Court.

Despitesettingforth aproperclaim, themovingparty is notentitledto defaultjudgment

as a matter of right. EMI April Music. Inc. v. White. 618 F. Supp. 2d 497, 505 (E.D. Va.

2009). Whendeterminingwhetherto grant amotion for defaultjudgment,courtsmayconsider

the following:

the amountof money potentially involved; whethermaterial issuesof fact or
issuesof substantialpublic importanceare atissue;whetherthedefaultis largely
technical; whether plaintiff has beensubstantially prejudiced by the delay
involved; . . . whether thegroundsfor default are clearlyestablishedor are in
doubt...[;] howharshaneffecta defaultjudgmentmight have;or whetherthe
defaultwascausedby agood-faithmistakeor byexcusableor inexcusableneglect
on the partof the defendant.

Id. at 506 (quoting lOA CharlesA. Wright & Arthur R. Miller, ^ Fed. Prac.& Proc. Civ

§ 3685 (3d ed.)) (internal quotations omitted).

The Complaint originally sought $80,362.25,and the Governmentnow asks for

$82,083.15with the further accrued interest andpenalties. CompareCompl. H9 with Doc. 9 at

2. The potential maximum award in this case is thus asignificant amount of money.

Nevertheless,other factors weigh in favorof default judgment: the default is nottechnical,as

Defendantcompletelyignored theproceedings,and default is clearly establishedby his complete

disregardof the case afterservice. Accordingly, the CourtFINDS that thefactorsfavor entryof

default judgment here. Thus, the Court GRANTSPlaintiffs Motion, Doc. 9.



C. Relief

The Governmentseeks three formsof reUef: (1) $82,083.16 in damages for the liability

as of September 22, 2017; (2) statutory fees,penalties,and interest that have accrued or will

accrue on the tax debts at issue; and (3) the costs of thisaction. Doc.9-1 at 8-9; see also

Compl.at 3. It alsorearguestheissueof whethertheClerk or theCourtcanenterthisjudgment.

SeeDoc. 9-1 at 2-5.

This Motion ispursuantto Rule55(b)(2),^ Doc. 9, and the Court has only denied the

Clerk'sability to enterjudgmentswith statutoryadditions,not its ownauthority to enter such

judgments,̂ Doc. 7. Furthermore,theGovernmentonly demonstrateshow it would apply

statutoryadditions,andnothing in the briefing changestheconclusionthat "Rule55(b)(1) is

properwhentheamountowediscalculableon thefaceof thedocumentspresentedto theClerk

such that no doubt remains as to the amount owed" but that Rule 55(b)(2) is otherwise the proper

vehicle. S^ id (citing FranchiseHolding II. LLC, v. HuntingtonRestaurantsGrp., Inc., 375

F.3d922,928 (9th Cir. 2004)(citing KPS & Assocs..Inc. v. DesignsBv FMC. Inc.. 318F.3d 1,

19 n. 7(1stCir. 2003))). BecausetheGovernmentasksfor aCourtfinding despiteitsprocedural

protestsandbecausetheCourthasauthorityto enterjudgmentin this case,theCourtGRANTS

$82,083.16in damages,GRANTS statutoryfees,penalties,and interestthataccrueon thetax

debtsat issueafter September22, 2017; andGRANTS costs,subjectto the Government's

submissionof a properBill of Costs.

IV. CONCLUSION

For the reasons stated herein, the CourtGRANTS Plaintiffs Motion, Doc. 9,

AWARDING $82,083.16in damages;statutoryfees,penahies,andinterestthataccrueon the



tax debts at issue after September 22, 2017; and costs, subject to the Government's submission

of a properBill of Costs.

The Clerk isREQUESTEDto send a copyof this Opinion & Order to all counsel of

record.

It is so ORDERED.

/s/

Norfolk. Virginia
October_W, 2017

Henry Coke Morgan, Jr.
SeniorUnitedStatesDistrict Judge-y/,

HENRY COKE MORGAN, JR. /
SENIORUNITED STATESDISTRICT JUDGE


