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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ABINGDON DIVISION

ROY CECIL HESS, JR., )
Plaintiff, )  Civil Action No. 1:09¢cv00026
)
V. ) MEMORANDUM OPINION

MICHAEL J. ASTRUE,
Commissioner of Social Security, By: G.EN M. WILLIAMS
Defendant. ) BNIOR UNITED STATES DISTRICT JUDGE

N s = N

In this social security case, | walffirm the decision of the Commissioner

denying benefits.

|. Background and Standard of Review

The plaintiff, Roy Cecil Hess, Jr., (“148"), filed this action challenging the
final decision of the Commissioner of Social SecuritgZ,ommissionel), denying
Hess'’s claim for disability insurance benefith)IB”), under the Social Security
Act, as amended,'Act”), 42 U.S.C.A§ 423 and§ 1381let seq. (West 2003 &
Supp. 2009). Jurisdiction of thesurt is pursuant to 42 U.S.C.8§ 405(g). (West
2003 & Supp. 2009).

The cours review in this case is limideto determining if the factual
findings of the Commissioner are suppdrtey substantial evidence and were

reached through application of the correct legal stand&ssCoffman v. Bowen,
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829 F.2d 514, 517 (4th Cin987). Substantial evidea has been defined as
“evidence which a reasoning mind wouldtcept as sufficient to support a
particular conclusion. It ewists of more than a meseintilla of evidence but may
be somewhat less than a preponderdntaws v. Celebrezze, 368 F.2d 640, 642
(4th Cir. 1966).“If there is evidence to justify a refal to direct a verdict were the
case before a jury, then teeis “substantial evidence.””Hays v. Sullivan, 907
F.2d 1453, 1456 (4t8ir. 1990) (quotind-aws, 368 F.2d at 642).

The record shows that Hess proteetyfiled his application for DIB on
April 4, 2006" (Record (“R.”), at 89-93), allegindisability as of April 3, 2006,
(R. at 89), due to Barlow’s syndrome, ehic fatigue, lumbar disc problems, heart
palpatations, sciatica, depression, painpelvic and prostate area, breathing
problems and arthritis. (R. at 103.JThe claim was denied initially and upon
reconsideration. (R. at 47-48.) He#Hen requested a hearing before an
administrative law judge, (“ALJ”). (R. &1.) A hearing was held on December

12, 2007, at which Hess wpeesent and represented by counsel. (R. at 22-46.)

By decision dated Februaby 2008, the ALJ denigdess’s claim. (R. at 12-
21). The ALJ found that Hess met thesured status requirements of the SSA
through December 31, 2018nd had not engaged inlstantial gainful activity
since April 3, 2006, the alleged onset da{&®. at 14.) The ALJ found that Hess
suffered from the followingsevere impairments: oligs borderline intellectual

functioning, anxiety, depression, ronmic obstructive pulmonary disease,

While the record does not contain a documentaining when Hess protectively filed, the ALJ
and Hess both indicated that thaiolant filed on April 4, 2006. (R. at 12; Plaintiff’s Motion for
Summary Judgment at 1.)
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(“COPD"), and/or pneumonitis, degeneratiarthritis and mitral valve prolapse
with atypical chest pain. (R. at 14-13j)owever, the ALJ noted that Hess did not
have an impairment or combination ofgairments that met anedically equaled
one of the listed impairments in 20 CFRtP404, Subpart P, Appendix 1. (R. at
15.) The ALJ determined &h Hess had the residual fulomal capacity to perform
light worlk® that did not involve more than occasional climbing, balancing,
kneeling, crawling, stooping and crouchinR. at 16.) Further limitations noted
by the ALJ included that Hess could not wankenvironments with air pollutants
or irritants, wetness, temperature extesnor excessive humidity. (R. at 16.)
Additionally, the ALJ found that Hess wdimited to simple, routine, repetitive
tasks that would require only occasiomateraction with the general public and
that Hess could not work around hazardsch as unprotected heights and/or
dangerous/moving machinery. (R. at 18he ALJ decided that Hess could not
perform any of his past relevant workdathat the transferability of job skills was
not material to the determination dfisability because using the Medical-
Vocational Rules as a framework supporeithding that Hess was “not disabled,”
whether or not he had transferable joldIski(R. at 19-20.) Based on Hess'’s age,
education, work experience and residfwaictional capacity, the ALJ found that
other jobs existed in significant numbensthe national economy that Hess could
perform, including jobs as a housekeegperstock clerk and an office machine
operator. (R. at 20.) Accordinglyhe ALJ decided that Hess was not under a
disability as defined by the Ac(R. at 21.) See 20 CH.§ 404.1520(g)(2009).

2 Light work involves lifting items weighing up t20 pounds at a time with frequent lifting or
carrying objects weighing up to 10 pounds. [fiedividual can do light work, he also can do
sedentary workSee 20 C.F.R§ 404.1567 (b) (2009).
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After the ALJ issued her decision, $tepursued his administrative appeals
and sought review of the ALJ’s decisiqR. at 7.), but the Appeals Council denied
his request. (R. at 1-4.) Hess thendikhis action seeking review of the ALJ’s
decision, which now stands as the Commissioner’s final deciSesn20 C.F.R. §
404.981 (2009). This case is now beftite court on Hess’s motion for summary
judgment, which was filed August 12009, and on the Commissioner’'s motion

for summary judgment filed on September 3, 2009.

I. Facts

Hess was born in 1955, (Rt 89), classifying him as a “person closely
approaching advanced age” under 26.B. 8§ 404.1563(c)Hess graduated from
high school and compled one year of college. (R. at 108.) Hess testified that
entire employment history consisted of his work on the conveyor, as a “belt man”

in the coal mines. (R. at 26.)

Hess testified that he suffered frahortness of breathyhich he believed
was caused from working in the mines doaing exposed to diesel smoke. (R. at
26-27.) Hess stated that he was on medinab help with his shortness of breath,
but that he had never required emergenare over the problem. (R. at 27.)
Additionally, Hess claimed that he hadahepalpitations, chest pains that required
him to carry nitroglycerin, bowel problems,ipan his hip jointsand down his talil

bone, arthritis, a broken rib and fatigue. . @ 28.) Hess testified that he was
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treated for depression once every thteefour weeks and had never been

hospitalized for psychiatric care. (R. at 28-29.)

Hess alleged that he had trouble wadkistating that he could only walk 10
to 15 minutes before he would be outboéath and need toka a break. (R. at
29.) Hess further testified that his bdakt when he stood because he had “wor[n]
out joints.” (R. at 29.) When asked athhis doctors said about his back, Hess
responded that the doctors told him he hadesdiscs that wer&vore out.” (R. at
29.) Hess claimed that when standing Hiss, joints, knees and ankles bothered
him. (R. at 33.) Hess testified that Ihad trouble sitting due to hemorrhoids and
pain in his tailbone. (R. at 30.) Hessragd that he could 1f20 to 30 pounds, but
stated that he tried to limit his lifting(R. at 30.) Hess also asserted that he
experienced pain in his back, joinend knees when attempting to kneel,
explaining that it was difficult to get uand down. (R. aB3-34.) Furthermore,
Hess claimed that he experienced dizzenehen getting up from kneeling. (R. at
34.) Additionally, Hess alleged that bemglibothered his back and knees. (R. at
34.)

Hess testified that when he woke impthe morning he typically drove his
son to college, approximately 12 to 15noties from his home. (R. at 30.) After
dropping off his son, he would visind have breakfast witlhis uncle before
returning home to rest. (R. at 30.) Hessest that he did not need any help to
dress or bathe himself. (R. at 31.) #&leo testified that despite taking arthritis

medication and having swollenrds, he was still able to ukes hands. (R. at 31.)



Hess alleged that, due to constargdness, Dr. Sutherland diagnosed him
with chronic fatigue. (R. at 31.) Hess of@d that he had trouble sleeping, despite
feeling tired constantly, whitrequired him to take one or two naps daily. (R. at
32.) Hess stated that when he went td &enight he was aweaked three to four
times by pain, nightmares or noise from thgatrain tracks and a fire department.
(R. at 32-33.)

Hess testified that his grip strendiad weakened, which caused him to be
unable to hold objects very long, explainingtthe became nervous if he tried. (R.
at 34.) Hess acknowledged that his sorigpmed most of the lifting around the
house, but admitted that he carried soofiethe groceries. (R. at 35.) Hess
disclosed that he did the laundry, but cladhtieat his son lifted and carried it. (R.
at 35.) Hess asserted tha could only drive 45 mines to an hour at a time,
claiming that it caused him to experiencees@ss. (R. at 35.Hess disclosed that
he did not do a lot of household chores, $tgited that heacuumed once every

two weeks, cooked and washibeé dishes. (R. at 35.)

Hess asserted that when he worketh@coal mines he earned $20 per hour,
but now he did not have any income othamtlis savings. (R. at 36.) Hess stated
that not working made him feel degled and like he had not accomplished
anything. (R. at 36.) Furér, Hess claimed that, whé&e was able to work, he
enjoyed it. (R. at 36.) Hess stated that occasionally suffered a crying spell
when he thought about “things.” (R. at)36less alleged thaeveral times a week
he was so depressed he dat want to be around anyonetalk to anyone. (R. at
36.)



Other than going to church, Hessaioled he did not engage in social
activities. (R. at 37.) Hess admitteduisiting his uncle frguently and visiting
with friends several times a week. (R3&t) Hess stated that he would go out to
eat and to the movies occasionallyhaligh, he claimed he did not go to the
movies as often as he did in the past. gR37.) Hess testified that he never liked
to read and stated that he could redd well because he did not understand the
words or what they meant. (R. at 37-38lgss claimed that hgatched television
occasionally, but that after working inetldark so many years, lights bothered his
eyes and sometimes he fell asleep whijenr to watch television. (R. at 38.)
Hess stated that, because of his past work schedule, heethaddeveloped any
hobbies. (R. at 39.) lde claimed that in April 2006 Dr. Sutherland told him
that he needed to stop working. (R. af) 3Bless testified that he had been seeing
Dr. Sutherland since 2004. (R. at 39.)

In addition to Hess, the ALJ heatde testimony of a vocational expert,
Anne Marie Cash. (R. at 40-44.) Cadassified Hess'’s prior employment in the
coal mines as heavysemi-skilled employment. (R. at 41.) The ALJ asked Cash
to consider a hypothetical individual whdaimed the residual functional capacity
to perform light work, sit and stand six hours out of a typical eight-hour workday,
who could occasionally climipalance, kneel, stoop, creand crouch, and needed
to avoid exposure to polluted environnteand was limited to moderate exposure

to respiratory irritants, excessive twess, humidity or extreme temperature

% Heavy work involves lifting no nre than 100 pounds at a time witequent lifting or carrying
objects weighing up to 50 pounds. If an individcah do heavy work, hesal can do sedentary,
light and medium workSee 20 C.F.R§ 404.1567(d) (2009).

7



change. (R. at 41.) Also, the hypothetigadividual should avoid work around
hazardous machinery and unprotected heights, climbing ladders, ropes and
scaffolding or working on hard surfacedR. at 41.) Furthermore, the hypothetical
individual would be limited to simplesoutine, repetitive, unskilled, tasks and
could only occasionally interact with thergeal public. (R. adl.) Under that
hypothetical, Cash opined the individuebuld not return to Hess’s previous

employment. (R. at 42.)

Next, the ALJ asked Cash to add to bensideration that the individual was
closely approaching advanced age, vathigh school edutan and Hess’s past
work experience. (R. at 42.) The Alinquired as to whether there were
significant jobs in the national or regial economies under that hypothetical. (R.
at 42.) Cash found that unskilled, light jabshousekeeping, as a stock clerk or an

office machine operator would la@ailable. (R. at 42.)

In the next hypothetical, Cash w&s assume that Hess'’s testimony was
credible and supported by medical eviderspecifically, that the individual could
walk for 10 to 15 minutes, sit for 20 8 minutes, lift no more than 30 pounds and
would need to nap during the day. . (& 42.) Under i8 hypothetical, Cash
opined that the individual could not penioHess’s past work. (R. at 43.) The
ALJ then asked Cash to attilher consideration someoatHess’s age, education
and past work experience. (R. at 43.hder that set of facts, Cash opined that the

individual would be precluded froml @mployment. (R. at 43.)



Cash was then asked to consider ltmitations contained in Exhibit Sand
assess whether Hess would b&edb perform any of thpbs listed in response to
the ALJ’s second hypothetical. (R. at 44Jpder that scenario, Cash found that all
employment would be precluded, includingtthvhich was previously listed. (R.
at 44.)

In rendering her decision the ALJ considered medical evidence from:
Cardiovascular Associates; Johnston Memddaspital; Dr. J. P. Sutherland, Jr.,
M.D.; L. Andrew Steward, Ph.D.; Assated Counseling Services, Inc.; E. Hugh
Tenison, Ph.D., a state agency psychskpdr. Muhammad RJaved, M.D.; Dr.
Frank M. Johnson, M.D.; Dr. Bhar F. Patel, M.D.; Dr. Donald Williams, M.D., a
state agency physician; Buchanan Gene@spital; Dr. J. N. Patel, M.D.; Stone
Mountain Health Services; Dr. Glen Eance, Jr. D.D.S.; Dr. Shirish Shahane,
M.D., a state agency physician and Rich J. Milan, Jr., Ph.D., a state agency
psychologist.

On November 18, 2004Hess was treated by Dr. Larry H. Cox, M.D.,
F.A.C.C., at CardiovasculafAssociates, P.C., after being referred by Dr. J. P.
Sutherland, M.D. (R. at 176-179.) Hessswaferred to Dr. Cox because of chest
pain, dyspnea and fatigue. (R. at 176dess reported that he had trouble with
sleeping and fatigue, stating that he eed all the time and had trouble sleeping
at night. (R. at 176.) However, Hesaioted that during the day he would fall

* Exhibit 5F is a Functional Mental Statusafvation, completed on July 10, 2006, by L. Andrew
Steward, Ph.D. (R. at 235-37.)
> Evidence outside of the relevant tiperiod, April 3, 2006, through February, 5, 2008, is
included only for claty of the record.
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asleep while trying to read or watch teon. (R. at 176.) Additionally, Hess
indicated that he had been told he sdoloudly, he had shortness of breath on
exertion, had experience chest pain thstield for a few seconds for approximately
a year and that he slept on two pillowsnaht, but did not have edema. (R. at
176.)

Dr. Cox noted that Hess had no brst of hypertension, diabetes or
hyperlipidemia and that Hess quit smokimgthe 1970s after having smoked for
only four years. (R. at 176.) Dr.o&€ found that aside from Hess’'s mother’s
congestive heart failure, there was no fanhiistory of heart disease. (R. at 176.)
Hess's medical history included a rherrhoidectomy, bronchitis, pneumonia,
hiatal hernia, anxiety, depression, goull @ossible coal worker’'s pneumoconiosis.
(R. at 176.) Hess's symptoms inclddeneartburn, occasional alternating

constipation and diarrhea, joint pand back pain. (R. at 176.)

Dr. Cox’s physical examination of Hess revealed that Hess was in no
distress, was alert and oriented, hadticemal pulse, his respirations were not
labored, there were no definite murmumgallops or rubs, no edema and his
peripheral pulses were intactR. at 177.) The results éfess’s stress test led Dr.
Cox’s colleague Dr. Edudo Balcells, M.D., F.A.C.C.to note that Hess had a
normal exercise cardolite study demoasitrg no evidence of ischemia or prior
infarction with ejection fraction of 70%(R. at 178.) Further, it was noted by Dr.
Balcells, that Hess had a “normal strésst” and had “above average” functional
capacity. (R. at 179.) Dr. Cox assessedHeith chest discomfort, noting that the

probabilities of coronary disease ardatgusmall with Hess’s atypical chest pain
10



and normal stress test, and possible obstreici®ep apnea. (Rt 177.) Dr. Cox

recommended that Hess participataisieep study. (R. at 177.)

On January 27, 2005, Hess prdsdnto Johnston Memorial Hospital,
(“*JMH”), so a polysomnagram could bgerformed. (R. at 180-82.) Hess
complained that he had recurrent proldemth sleep for six months; the problems
included tossing and turning, increaskdency to persistent sleep, increased
daytime hypersomnolence and chronic dagtiiatigue. (R. at 180.) Additionally,
Hess reported his sleep wastdrbed by anxiety, depressi muscular tension and
thoughts running through his head. (R.180.) Also, Hess claimed to have
“creeping-crawling” feelings in his lowextremities and would have chronic pain

or just suddenly beconadert while attempting teleep. (R. at 180.)

The total sleep time for the study watsl minutes, with a sleep efficiency of
89%. (R. at 181.) The latency to petesig sleep was decreased to 13 minutes,
wake after sleep onset was 29 minutes aacktivere a total of 71 arousals with no
awakenings. (R. at 181.) Dr. EmoRobinette, M.D., assessed the study and
found that Hess did snore, periodic lempvements were present and associated
with recurrent arousals, there was mgn#icant disordered breathing and Hess did
suffer some oxygen desaturatio(R. at 182.) Dr. Robette diagnosed Hess with
periodic leg movement disorder, opined thiEss needed to lengthen total nightly

sleep time and prescribed tdpex. (R. at 182.)
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On October 6, 2004, Hess present® Dr. J. P. Sutherland M.D.,
complaining of shortness bireath, palpitations and prelns with his lungs. (R.
at 192.) Dr. Sutherland noted that Hesd haregular heart rate and rhythm with
no evidence of rubs or thrills and Hes#lings demonstrated coarse rhonci with
inspiratory stridor and expiratory wheezgR. at 192.) Dr. Sutherland noted that
Hess was obese, had hyperacbeavel sounds and midepidastenderness. (R. at
192.) Additionally, Dr. Sutherland observttht Hess had bright erythema of the
posterior pharynx, nasal turbinates witheiimg of the nasal mucosa and that the
extremities had no edema or cyanosis. (R. at 192.) Dr. Sutherland diagnosed Hess
with chronic bronchitis/emphysema, hylg@demia, palpitations with recurrent
atypical chest pain, hypoglycemia and xiary sinusitis. (R. at 192.) Dr.
Sutherland scheduled Hess for furtheribgstind prescribed Theophylline, Bidex,
Erythromycin and Zoloft. (R. at 192.)

On November 16, 2004, Hess presertedr. Sutherland because of an
earache and sore throat. (R. at 19Hpss’s heart was normal and his lungs
exhibited fine rhonci with inspiratory stior and expiratory wdeze. (R. at 191.)
Dr. Sutherland diagnosed Hess with gtmharyngitis, left otis media and upper
respiratory infection. (R. at 191.) D®utherland prescribed Cortisporin, Cipro
and Zanaflex. (R. at 191.)

On January 4, 2005, Hess was tredgdr. Sutherland after complaining of

shortness of breath and problems with hings. (R. at 190.) Hess’s heart was
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normal and lungs showed coarse rhonchihvinspiratory stridor and expiratory
wheeze. (R. at 190.) Dr. Sutherland asskfsa&t Hess had bright erythema of the
posterior pharynx and nasal turbinates. (R. at 190.) Dr. Sutherland diagnosed
Hess with maxillary sinusitis, COPD,eglp apnea, chronic emphysema, chronic
fatigue syndrome and morbid obesity. @R190.) Hess was prescribed Bidex and
Zoloft. (R. at 190.)

On March 29, 2005, Hess returnedCin Sutherland’s office to review the
reports of his sleep apnea study, aiclhtime he reportefatigue and problems
with his lungs. (R. at 189.) Dr. Sutherland noted that the report from Dr.
Robinette, regarding the sleep studypwld some sleep disturbance, but not
definitive sleep apnea, andstless leg syndrome withacidication. (R. at 189.)
Hess'’s heart and lungs were the samprasious visits, but Dr. Sutherland noted
that Hess had severe hyperamind muscle spasms over L3, L4 and L5. (R. at
189.) Dr. Sutherland diagnosed Hesghwestless leg syndrome with sleep
disturbance, chronic fatigue syndron@hronic bronchitis, dgenerative lumbar
disc disease, bilateral sciatica and maxillsinusitis. (R. at 189.) Dr. Sutherland

prescribed Cipro, Theophylline, Effexétlonopin and Bidex. (R. at 189.)

On August 15, 2005, Hess was treated by Dr. Sutherland because of fatigue
and lung trouble. (R. at 188.) Dr. Suthadagrescribed Spiriva inhaler, Ventolin
inhaler and Zoloft. (R. at 188.) Onniery 30, 2005, it wasoted that Hess was
treated for his lungs and arthritis. (R188.) Dr. Sutherlandiagnosed Hess with
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lumbar disc disease, bilateral sciatichronic bronchitis, external hemorrhoids,

maxillary sinusitis and chroaifatigue. (R. at 188.)

On January 30, 2006, Hess was tredigdDr. Sutherland due to arthritis,
hemorrhoids and trouble with his lung@R. at 187.) Hess’s heart was normal and
lungs demonstrated fine rhonci with ingtory stridor and expiratory wheeze. (R.
at 187.) Dr. Sutherland noted that Hess inéelcostal retractionwith respirations
at 20 per minute. (R. at 187.) A rectahexshowed severe pius ani with rectal
pain and a history of internal hemorrhoiglas noted. (R. at 187.) Dr. Sutherland
opined that a hemorrhoid surgery maynszessary. (R. dt87.) Dr. Sutherland
assessed Hess with chronic obstructive ldrgggase, chronic bronchitis, internal
and external hemorrhoids, maxillary siiiss degenerative lumbar disc disease,
bilateral sciatica, chronic figue syndrome and rectaldalding with pain. (R. at
187.) Dr. Sutherland prescribed Disaltg, Spiriva inhaler, Zoloft, Anusol,

Cipro, Tessalo Perles and Ventolin Inhaler. (R. at 187.)

On February 1, 2006, Hess presente®toSutherland with complaints of
right flank pain. (R. at 186.) Hess opindat the pain could have been caused by
his kidney, because he hadliatory of problems with hikidneys. (R. at 186.) Dr.
Sutherland observed that Hess was anmiweth a steady gait, his heart was
normal, there was respiratory distrekfyyd’s sign was negative, his range of

motion was intact, his extremities had edema or discoloration and there was
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cerebrovascular tenderness. (R. at 18Br. Sutherland diagnosed Hess with a

urinary tract infection and prescrib&éptra and Pyridium. (R. at 186.)

On March 7, 2006, Hes®turned to Dr. Suthena, reporting back pain,
recurrent leg pain and brdm@s. (R. at 185.) An examination revealed that
Hess’s heart and lungs were the samep@&@vious visits, but that Hess had a
decreased range of motion of the ridgig in abduction and flexion, decreased
range of motion of the lumbar spinelifting, bending, stooping and squatting and
Hess could not do lumbar flexion, extemsiand rotation. (R. at 185.) Hess was
diagnosed with degenerative lumbar didisease, bursitis of the right hip,

bronchitis and chronic fatigusyndrome. (R. at 185.)

On March 29, 2006, Hess returned Do. Sutherland reporting recurrent
chest pain, palpitations and a history ofefie (R. at 184.) Dr. Sutherland noted
that Hess had a history of palpitations wigtrosternal chest pain radiating into the
right side of the neck and a questionahigtory of diaphoresis with shortness of
breath on exertion. (R. at 184.) Heassieart had a grade Il/VI holosystolic
murmur at T2nd interspace on the lefthvaitit any evidence of diaphoresis. (R. at
184.) Additionally, Dr. Sutherland noted that Hess had costochondritis pain in ribs
3, 4 and 5, tenderness the cervical spine over C4C5 and C6 and carotids
palpated equal bilaterallyitkout bruits. (R. at 184.)Dr. Sutherland’s diagnosis

included palpitations with atypical cheptin, Barlow’'s syndrome with mitral
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valve prolapse, functional grade Il, chro bronchitis and reflux esophagitis. (R.

at 184.) Hess was placed on a Holter moratat given nitroglycerin. (R. at 184.)

On April 3, 2006, Hess presentedlio Sutherland reporting problems with
his lungs, shortness of breath and resnt back pain. (R. at 183.) Hess's
examination demonstrated intercostal rdtoss with respirations at 18 per minute
and shortness of breath. (R. at 18Bl¢ss exhibited a decreased range of motion
of the lumbar spine in lifting, bendingtooping and squattingdess could not do
lumbar flexion, extension and rotationcaneuralgia radiated from both sclatica
notches into the lateral margin of the fodR. at 183.) Hess was found to be alert
and oriented in all spherasid there was no clubbing orasyosis. (R. at 183.) Dr.
Sutherland diagnosed Hess with Barlswsyndrome, paroxysmal tachycardia,
chronic bronchitis with COPDOjegenerative lumbar discséiase, bilateral sciatica,
chronic fatigue syndrome, morbid obesity dnaisitis of the right hip. (R. at 183.)
Dr. Sutherland noted that a chest x-ray sbdwterstitial markingsonsistent with
chronic bronchitislemphysema, bilateralah scarring, there was no evidence of
cardiomegaly or pleural effusion, noigence of pneumonic infiltrate and there
was slight hyperation of alung fields. (R. at 183.)Dr. Sutherland opined that
Hess had “complex problems that [wkrunimproved overthe last several
months,” and stated that “[Hess was] bieato do gainful employment effective
4/3/06.” (R. at 183.)
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Hess returned to Dr. Sutherlandiffice on May 11, 2006, complaining of
back pain and to allow Dr. Sutherland“techeck” his heart. (R. at 296.) The
examination revealed the heart had reghé&at and rhythm, no thrills or rubs and a
grade II/IV holosystolic murmur with no evidence of diaphoresis. (R. at 296.)
Hess's lungs showed fine rhonci withspiratory stridor and expiratory wheeze
and respirations where 18 per minute witheezing. (R. at 296.) Dr. Sutherland
also noted bright erythema of the poste pharynx and nasal turbinates and
swelling of the nasal mucosa. (R. at 29B1). Sutherland also found that Hess had
decreased range of motion of the lumbame in lifting, bending, stooping and
squatting and Hess coulwt perform lumbar flexiongxtension and rotation. (R.
at 296.) Hess was diagnoseth Barlow’s syndromedegenerative lumbar disc
disease, upper respiratory infection,artic bronchitis and maxillary sinusitis. (R.
at 296.) Dr. Sutherland prescribea@ilair and Qdall. (R. at 296.)

Hess presented to Dr. Sutherland anel14, 2006, reporiinback pain and
that his heart was beating fast. (R286.) An electrocardiogram, (“EKG”), was
normal, showing no signs of cardiac arthwia or other problems. (R. at 295.)
The heart murmur was still present and the lungs checked out the same as other
visits. (R. at 295.) Dr. Sutherland agamted that Hess had a decreased range of
motion of the lumbar spine in liftindgending, stooping and squatting and Hess
could not perform lumbar flexion, exteos and rotation. (R. at 295.) Hess was
diagnosed with paroxysmal atrial tachydia, idiopathic, chronic bronchitis,

degenerative lumbar disc diseasd 8arlow’s syndrome. (R. at 295.)
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On July 31, 2006, Hess again presented to Dr. Sutherland with complaints of
back and joint pain. (R. at 294.) Theaexnation revealed that Hess had passive
and active decreased range of motiontled lumbar spine in lifting, bending,
stooping and squatting and he could natfggen lumbar flexion, extension and
rotation. (R. at 294.) Dr. Sutherlamdted that Hess had impacted cerumen in
both ears, bright erythema of the posiepharynx and nasal turbinates and the
lungs and heart were unchanged fronompwisits. (R. at 294.) Hess was
diagnosed with degenerativaribar disc disease, impactegrumen bilateral, otitis
media, bronchitis with COPD, Barlow'yrsdrome and chronitatigue syndrome.
(R. at 294.) Dr. Sutherland prescribednW®in inhaler, Zoloft, Cipro, Spiriva
inhaler and Singulair. (R. at 294.)

On September 5, 2006less was treated by Dr. Sutherland for back pain, a
cold, congestion and agarache. (R. at93.) The examination did not reveal any
changes with respect to Hess'’s heart, lumgsange of motion.(R. at 293.) Hess
was diagnosed with degenevatiumbar disc disease, rildary sinusitis, left otitis
media, bilateral sciaticand reflux esophagitis. (R. &93.) Hess was prescribed
Cipro, Zantac, Vosul and Tussi Ongth codeine. (R. at 293.)

On October 4, 2006, Hess returnedio Sutherland’s dice reporting back
and hip pain, as well as trouble withnm@rhoids. (R. at 292.) A rectal exam
showed external and internal hemorrhoidhwo evidence of rectal amplimasses.

(R. at 292.) An examination revealeatliHess had decreased range of motion of
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the lumbar spine in lifting, bending,osping and squatting, and it was noted that
he could not perform lumbar flexion, texision and rotatioand had a decreased
range of motion of both hips in abductiand flexion. (R. at 292.) Hess’s heart
was normal and his lungs were clear to ailtation, palpationad percussion. (R.

at 292.) Hess was diagnosetth degenerative lumbar disc disease, bursitis of
both hips, bilateral sciatica and externadl anternal hemorrhoids. (R. at 292.) Dr.
Sutherland prescribed Anusol, Tessalondzeand Proctofoam. (R. at 292.)

On November 8, 2006, Hess returrtedDr. Sutherland’s office reporting
back pain and trouble with his lungs. . (& 291.) Hess’s heart was normal, his
lungs showed fine rhonci with inspirayostridor and expiratory wheeze and Dr.
Sutherland noted that Hess had “severeiotisin in range of motion of the lumbar
spine in lifting, bending, stooping andusqting.” (R. at 291.) Hess was diagnosed
with degenerative Ilumbar disc dase, bilateral sciatica and chronic
bronchitis/COPD. (R. at 291.) Dr. Sutherland further noted that Hess was disabled
and should avoid any manual labocluding lifting. (R. at 291.)

On December 12, 2006, Hess was treated by Dr. Sutherland after reporting
problems with his lungs and shortnessbafath. (R. at 289-90.) Dr. Sutherland
assessed Hess as suffering from chronic lnitiec (R. at 289.) Dr. Sutherland
noted that there was no organomegaty &less was experiencing pain in ribs
three, four and five at the costostermadrgins. (R. at 290.) Additionally, Dr.
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Sutherland noted that there was abndraia movement in Hess’s lungs and/or
chest. (R. at 290.)

On January 10, 2007, Hess presembeDr. Sutherland reporting back pain,
which Dr. Sutherland diagnosed as lumliksc disease. (R. at 287-88.) Dr.
Sutherland noted abnormalities during thieysical examination of the lumbar
spine and neuralgia. (R. at 288.) Qanuary 23, 2007, K48 returned to Dr.
Sutherland’s office reporting back paifR. at 285-86.) Abnmnalities were noted
at the lumbar spine and dag the leg lift, but the diagnoses and notes are illegible.
(R. at 285-86.)

On February 7, 2007, Hess rated Dr. Sutherland complaining of
constipation, an earache and joint ses. (R. at 283-84.) Dr. Sutherland
diagnosed Hess with otitis externa,table bowel syndromevith constipation,
chronic fatigue syndrome and degenemtnisc disease. (R. at 283.) Hess
returned on March 7, 2007, with complaiofsback tenderness and joint stiffness.

(R. at 280.) Hess was diagnosed with a urinary tract infection, lumbar disc disease,

bronchitis and chronic fegue. (R. at 280.)

On April 2, 2007, Hess was treated by Sutherland for heart palpitations.
(R. at 367, 380-81.) Hess was diagnosgt Barlow’s syndrome, chronic fatigue

syndrome, chronic bronchitis, palpitatiomsth functional grade Il murmur and
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degenerative disc disease. (R.37, 380.) An EKG was normal and Dr.
Sutherland noted a decreased range of motidHess’s sciatica. (R. at 381.) Dr.
Sutherland prescribed Klonopin. (R.37.) On April 24, 2007, Hess presented
to Dr. Sutherland with back pain. (R.3t8-79.) Hess was djaosed as suffering
from Barlow’s syndrome, lumbar disc dase, chronic fatigue and irritable bowel
syndrome. (R. at 378.) Additionally, DButherland noted Hess'’s decreased range
of motion. (R. at 379.)

On May 21, 2007, Hess visited D8utherland’s office and reported
problems with his sinuses, allergies, his lungs and pain in his right ear. (R. at 376-
77.) On June 5, 2007, B& again presented to DButherland complaining of
stomach pain, which was attributed totable bowel syndrome and constipation.
(R. at 374-75.) On June 19, 2007,skewas treated by Dr. Sutherland for
shortness of breath and palpitations, the rede of the notes were illegible. (R.
at 372-73.) On July 30, 2007, Hess prasd to Dr. Sutherland complaining of
back and joint pain, and Dr. Sutherlandted there were multiple trigger points
along the spinal muscles. (R. at 370}70n August 28, 2008 ess reported back
pain, that he claimed stened from being hit in the back on August 18, 2008. (R.
at 368.) Hess was diagnosed with lumlésc disease, a fractured eighth rib,
costochrondritis and right flank pain(R. at 368.) On October 9, 2007, Hess
presented to Dr. Sutherland with complaiot®ar pain, joint pain and fatigue. (R.
at 364.) Dr. Sutherland opined thigas caused by aforementioned, recurrent
problems. (R. at 364-65.)
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On May 26, 2006, Hess presented lto Andrew Steward, Ph.D., at
Associated Counseling Services, Inc. & psychological evaluation after being
referred by Dr. Sutherland. (R. at7234.) Steward observed that Hess was
talkative, well-dressed and groomed. . @& 227.) Steward noted that Hess had
trouble ambulating in and out of the taegtiroom and winced in pain frequently.
(R. at 228.) Hess was found e oriented in all sphes and Dr. Steward noted
that all mental and memory functions wesignificantly depressed. (R. at 228.)
Steward noted that Hess had lung problamd chronic breathing troubles. (R. at
228.) Additionally, it was noted that Ble had hemorrhoids and had two past
surgeries to alleviate the problem. (R.2a8.) Dr. Steward also mentioned that
Hess had heart trouble, arthritis, back paiknot on his left ihbone, numbness in
his extremities, sensitivity to light, problems with his prostate, kidneys and
bladder, trouble with his teeth, ear paind headaches. (R. at 229.) Also, Hess
reported that “developmentally people mmglerstood him and made fun of him.”
(R. at 229.)

Hess stated that he felt “nervous mafsthe time” and that he suffered from
anxiousness. (R. at 229.Hess also reported that Hecame irritated at the
mention of his ex-wife and h&@as constantly angry whdre was with her. (R. at
229.) Hess told Steward that he was deped and suicidal when he got divorced,
but that he was not homicidal. (R. at 2281g¢ss also claimed that he did not have
a good memory. (R. at 229.) Hess asskthat he did not have a good sleep
schedule, but that he averaged five tolgurs of sleep a night. (R. at 229.) Hess
reported that he cried at times and wobitdak down when driving. (R. at 229.)
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Steward noted that Hess had low selieem and experienced feelings of
uselessness and worthlessness. (R. @f) 2Rless disclosed d@h he was sexually
abused when he was youngad suffered nightmaresdruminative thoughts, but
was unsure about whether he experiencashftacks. (R. at 229.) Steward noted
that Hess had never been psychiatricdibyspitalized nor had he been to any

outpatient psychiatric services. (R. at 229.)

Hess stated that he spent his tioe®king, cleaning, looking after his son
and taking his son to ball games. (R280.) Steward noted that Hess paid his
bills, went to the grocery store, made thed, cleaned the house, did the dishes,
regularly attended churchvisited his brother and dve. (R. at 230.) Hess
reported that he did not haemy hobbies, was not interested in people or things
and did not help people as mua$ he would if he were mmable to do so. (R. at
230.)

A Wechsler Adult Intelligence ScalelH, (WAIS-III), was administered to
Hess, which indicated that he fell withthe borderline intellectual functioning
range. (R. at 232.) After analyzing therb@ and Performance IQ scores, as well
as the subtests, Steward opined thasd$eintellectual abilities were uniformly
depressed. (R. at 232.) Steward notkdt Hess was below average in all
intellectual areas measured and his disfincluded speed of performance, ability
to discriminate essential from non-essdnsamuli, flexibility in new learning

situations, ability to use numbers amdimerical operations, general fund of
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knowledge, ability to use words, common sense judgment, abstract and concrete
reasoning ability, short and long term memprgcessing, ability to interpret social
situations and visual motor coordinationlisk (R. at 232.) Furthermore, Steward

noted that there “were no intelleed strengths.” (R. at 232.)

On the Beck Anxiety Inventory, Ke fell within the moderate anxiety
ranges, with no behaviors reported thatuld place him in the severe degree. (R.
at 232.) The moderate behaviors inclugebbliness in the legs, unable to relax,
fear of the worst-case scenario, leppunding or racing, nervousness and
difficulty breathing. (R. at 232.) The lh&viors reported at the mild degree were
numbness or tingling, feeling hot, dizzylghtheaded, feelings of choking, hands
trembling, shaky, fear of dying, scarelligestion or abdominal discomfort, faint,

face flushed and sweating, not sad by the heat. (R. at 232.)

Steward also used the Beck Depresdinventory — Il in the examination
and it showed that Hess fell within theoderate depressionnmge. (R. at 232.)
Behaviors Hess reported to occur withie gevere degree incled finding it hard
to get interested in anything and being tioed or fatigued to do most of the things
he used to do. (R. at 232.) Behavithhat were reported by Hess to occur to a
moderate degree included seeing a lot dfa in hind-sight, being restless or
agitated to the point it was hard taatstill, having greater difficulty making
decisions than in the past, lack of energg &inding it hard to focus for very long.

(R. at 232.) Behaviors that occurret the mild degree were increased
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discouragement about the future, decre@sgolyment, feelings of guilt over things
done or that should have been donest loonfidence, increased crying and

increased sleeping and appetite. (R. at 232.)

Steward also administered the Misn&a Multiphasic Personality Inventory
— 2 Edition, (“MMPI-2"), which showedHess was elevated in seven scales
including those for anxiety and depressi with the depression scale being the
most elevated. (R. at 233.) As a lgsbless’s DSM-IV diagnoses were major
depressive disorder, recurrent andoderate, generalizecanxiety disorder,
borderline intellectual functioning, multipleealth problems, being disabled, being
of lower income, relationship troubles andhiatory of past sexdiabuse. (R. at
234.) Steward assessed Hess with andturrent Global Assessment of
Functioning, (“GAF”), score of 48.1n summation, Stewdropined that Hess was
permanently and totally disabled from stdvgial and gainful activity, that Hess’s
prognosis appeared poor, but that Hess eegsble of managing his funds. (R. at
234.)

On July 10, 2006, Steward reitehtéhe above findings in a Functional
Mental Status Examination form. (Rt 235-37.) Steward noted that Hess’s
depression, anxiety and borderline ilgetual functioning would preclude him

from having the ability to follow and comprehend complex instructions, function

® A GAF of 41-50 indicate§s]erious symptoms ... OR any serious impairment in social,
occupational, or school functioning”..DSM-IV at 32.
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independently, relate toco-workers, supervissr and the public, respond

appropriately to emotiohastress, maintain attéon and concentration and

complete a normal workday. (R. at&B However, Steward found that Hess
could understand and follow simple instioos and rules. (R. at 236.) Steward
again noted that, in his opinion, Hess wbhk unable to sustain employment. (R.
at 236-37.)

A Psychiatric Review Technique fornf'PRTF”), was completed by state
agency psychologist, E. Hugh Tenison, Phdh. July 12, 2006. (R. at 238-251.)
Tenison noted that his medical dispiosm was based upo Hess's affective
disorders, mental retardation and anxiethated disorders. (R. at 238.) For his
opinion, Tenison reviewed the May 26, 2086tes of Steward and he looked into
Hess’'s allegations of Barlow’s syndromehronic fatigue, degenerative disc
disease, heart palpitations, sciatica, degiogn, pain in pelviand prostate area,
breathing problems, arthritis, panic attacks, chest pain, difficulty sleeping,
difficulty concentrating and focusingnind races, withdrawal from people and

emotional or crying episodes. (R. at 250-51.)

Tenison found that Hess was expeading an affective disorder, which
caused a disturbance of his mood,mely depressive syndrome that was
characterized by anhedonia or pervasive fssterest in almost all activities,
appetite disturbance with change inigve, sleep disturbance and decreased

energy. (R. at 241.) Additionally, mson deduced that Hess had borderline
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intellectual functioning, which did not sdiisdiagnostic criteria. (R. at 242.)
Tenison noted that Hess experienced gdzerh persistent anxiety, but did not
identify any accompanying criteria. (Bt 243.) Tenison found that Hess would
experience mild limitations as to thesnection of activities of daily living and
difficulties in maintaining social functiong; moderate limitations with difficulties
in maintaining concentration, persisterarepace and no limiteons with repeated
episodes of extended duration decompensatiBi.at 248.) Tenison believed that
Hess’'s mental allegations were not crégliand that Steward’s conclusions were
not consistent with Hess’s medical estte of record. (R. at 251.) Tenison
opined that, from a mental standpoint,sblecould perform simple, non-stressful
work. (R. at 251.)

Also on July 12, 2006, Tenison ropleted a Mental Residual Functional
Capacity Assessment, (“MRFC”), of HesgR. at 252-54.) Tenison found that
Hess was “not significantly lired” in his ability to remember locations and work-
like procedures, understandarry out and rememberery short and simple
instructions, sustain an ordinary routwéhout special supervision, make simple
work-related decisions, ask simple questions or request assistance, maintain
socially appropriate behavior and tdh&re to basic standards of neatness and
cleanliness, be aware of normal hazamis$ take appropriate precautions, travel in
an unfamiliar place or use public trandgation and set realistic goals or make
plans independently of others. (R.2&3.) Tenison opined that Hess would be
moderately limited in his ability to unddand, remember and carry out detailed

instructions, maintain attention andncentration for extended periods, perform
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activities within a schedule, maintaingtdar attendance and be punctual within
customary tolerances, work in coordiatiwith or proximity to others without

being distracted by them, completenarmal workday and workweek without
interruptions from psychologically based syomps and to perform at a consistent
pace without an unreasonable number dedgth of rest periods, interact
appropriately with the general publicaccept instructions and respond
appropriately to criticism from supereis, get along with coworkers or peers
without distracting them or exhiing behavioral extremes and respond

appropriately to changes in thwrk setting. (R. at 253.)

A consultative examination was ri@med by Dr. Muhammad R. Javed,
M.D., a doctor with the Virginia Qmartment of Rehabilitative Services, on
October 30, 2006. (R. at 255-58.) Drvda noted that Hess was referred for an
evaluation of cardiovascular, respiratorydamusculoskeletal impairments. (R. at
255.) Hess reported that keffered from shortness of breath when walking uphill
or climbing stairs, that he could only wadk or 60 feet on level ground before he
would experience shortness of breath, nigbtighs that were not coupled with
chest pain, that he experienced chest painrelated to exertion, that he had a
history of depression, hemorrhoids, sledfficulties, fatigued easily and often,

pain in the lumbar spine, hip, knee joiarsd the foot and gout. (R. at 255.)

With regard to the physical examtiman, Dr. Javed noted that Hess did not
use any assistive device in walking, md he have any difficulty getting on and
off of the examination table. (R. at 25@y. Javed’s examination of the back and

spine were normal except for mild tendess in the lumbar spine, and all
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movements of the joints, including the luankspine, were found to be within the
normal range. (R. at 256.) The remainargas assessed were also found to be
unremarkable. (R. at 256.)

Dr. Javed concluded that Hess hatypical chest pain, which was not
ischemic in nature. (R. at 257.) .Draved added that although Hess had been
diagnosed with mitral valve prolapse, ialin could cause sharp chest pain, he did
not hear a murmur. (R. at 257.) HoweMer, Javed noted that he would not rule
out mitral valve prolapse; regardless, Daved stated mitral valve prolapse was a
minor condition that could not cause disabili§R. at 257.) Wh regard to Hess'’s
complaint of shortness of breath, aved opined that Hess “most likely” had
pneumoconiosis and/or COPD. (R. at 257.) As such, Dr. Javed found that Hess
should avoid dusty environments, damgather, exposure to chemicals and
respiratory irritants and would not be albdewalk uphill. (R. at 257.) Dr. Javed
attributed Hess'’s lumbar spine, hip ance&mpain to arthritis. (R. at 257.) Dr.
Javed went on to say that all joint movertsewere found to be within the normal
range. (R. at 257.) Additioly, Dr. Javed added that hemorrhoids were a chronic
problem for Hess and he was being teedbr depression. (R. at 257.)

Dr. Tushar G. Patel, M.D., compldta Pulmonary FunctioTest Report of
Hess on December 11, 2006. . @ 260.) Dr. Patel ned that Hess performed
spirometry test with and without bronchiadiation and put forth a “good effort.”

(R. at 260.) Dr. Patel found that HesS&pirometry [was] suggestive of mild
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restrictive lung disease which improvg[after bronchodilatation.” (R. at 260.)
Hess was treated with Albutdrand it was noted that helerated the treatment

well and no adverse reactions wetsserved. (R. at 261.)

Hess was treated at Stone Mountdalth Services, (“SMHS”), on March
20, 2007, for a behavioral msultation with Chrystal Bike, LCSW. (R. at 317.)
Hess described feeling like an “emotiomakeck,” and reported that he was often
tearful, fatigued and anxious. (R. at 31Hess further claimed that he did not
sleep well, that he felt like the world warushing in on him, but denied any
suicidal or homicidal ideations. (R. al7.) Burke noted that Hess was anxious
during the interview, both walking and shai his leg throughout. (R. at 317.)
Additionally, Burke found Hess to be aleand oriented, depssed and of proper
hygiene and grooming. (R. at 317.) Ber#tid not feel that Hess demonstrated
“obvious signs of psychotisymptoms.” (R. at 317.Burke assessed that Hess had
multiple medical problems angas experiencing depressiamd anxiety. (R. at
317.) Burke and Hess discudssoping strategies and sclded a follow-up visit.
(R. at 317.)

Hess returned to SMHS on April 22007, reporting thate had both good
and bad days. (R. at 362.) Hess mkd that he had thought about past
occurrences that caused himrpauch as his father'ssdth and his divorce. (R. at
362.) Hess alleged that Head trouble getting thingeff of his mind, which
interrupted his sleep schedule. (R. at 362.) Hess told Burke that he was taking
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Clonazepam and Zoloft as prescribed by Sutherland. (R. at 362.) Hess stated
that he was fatigued even after sleep, estigailuring the day, and stated that he
felt overwhelmed. (R. at 362.) Burke adtthat Hess was alert and oriented,
properly groomed and exhibited proper reyge; however, happeared depressed
and his speech and thought content werecumstantial.” (R. at 362.) Burke
encouraged Hess to engage in relaxatiechniques and advised him to create

personal goals. (R. at 362.)

On June 5, 2007, Hess was treate8MHS and reportecekling worthless,
lonely and sad. (Rat 361.) Hess reported that helleeen stressed about finances
and had experienced “crying episodes.” #R361.) Additionally, Hess stated that
his medication occasionally helped. (R. at 361.) Burke observed that Hess was
alert and oriented, groomed, of proper leyg, depressed, tearful and he sobbed
twice during the interview. (R. at 361Burked added that Hess'’s thought content
was noted for feelings of worthlessnes@R. at 361.) Burke discussed coping
strategies with Hess, alle@d Hess to “vent” and noted that Hess had problems

with anxiety and depssion. (R. at 361.)

On July 17, 2007, Hess returned to 38 for treatment with Burke. (R. at
360.) Hess reported that he was ovelwleel, worried, anxious, irritable and
obsessed about the stressors in his Ifie. at 360.) Also, Hess claimed he had
experienced “crying episodes” and poor sle¢R. at 360.) Hes was found to be

alert and oriented, groomed, of proper leywg, depressed, tearful and his thought
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content was depressive, witelf-defeating and worthlssess ideations. (R. at
360.) From the interview, Burke concludiédt Hess exhibited some anxiety and

depression and had poor copingattgies. (R. at 360.)

On August 28, 2007, Hess visited SMid&d was treated by Burke. (R. at
359.) Hess stated that he recently sea®@ chaperone for a church youth group
outing and that it felt good to get out oethouse and take his mind off of things.
(R. at 359.) Hess claimed to feel overwhethwith pain, other health issues and
his son starting college. (R. at 359.) Hleged that he was t&n very emotional,
but the medications were helping “somgR. at 359.) Burke observed that Hess
was alert, oriented, tearful, groomed, degsed and mildly anxious. (R. at 359.)
Burke found that Hess was benefiting fromedication and coueing. (R. at
359.)

A Physical Residual Functionalapacity Assessment, (“PRFC”), was
completed by Dr. Donald Wiims, M.D., a state agenpiysician, on January 10,
2007. (R. at 264-70.) A primary diagnesif atypical chest pain and secondary
diagnosis of pneumoconiosis was notedthvadditional alleged impairments of
COPD, mild degenerative arthritis and atbry of hemorrhoids. (R. at 264.) Dr.
Williams found that Hess could occasiondify and/or carry items weighing up to
20 pounds, frequently lift and/or carrgms weighing up to 10 pounds, sit, stand
and/or walk for a total of six hours oat a typical eight-hour workday and that

Hess’s ability to push and/pull was unlimited. (R. at 265.) Dr. Williams opined
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that Hess could occasially balance, stoogkneel, crouch and crawf,and no
visual, communicative or manipulative limitations were noted. (R. at 266-67.)
With respect to environmental limitations, Dr. Williams advised that Williams
should avoid even moderate exposuce fumes, odors, dusts, gases, poor
ventilation, and avoid concentrated exposure to wetness, humidity and hazards.
(R. at 267.) No limits were noted regagl Hess’s exposure to extreme heat and

cold, noise and vibration. (R. at 267.)

In drawing his conclusions, Dr. Williams reviewed notes from the treating
source, Hess’s statements and medicabhysthis symptoms and his activities of
daily living. (R. at 268-69.) Dr. Wiams noted that Hess attended church,
performed household choresatched television, sat on the porch, took care of
himself, prepared meals, drove, shoppeent out to eat, talked on the phone and
rode in a vehicle with others. (R. at 270.) Aduhally, Dr. Williams mentioned
that despite treatment, Hess continuech&we pain that impacted his ability to
work. (R. at 270.) Moreover, Dr. Williams thought that Hess'’s treatment was
conservative in nature and “essentiathyutine.” (R. at 270.) Based on the
evidence considered, Dr. Williams stateattine found Hess’s statements to be
“partially credible.” (R. at 270.)

Hess was treated at Buchanan Gdnd@spital on Feluary 26, 2007, by
Dr. Jashbhai Patel, M.D., after complaigiof abdominal pain. (R. at 271-76.)

Hess reported that the pain was in thelfter quadrant and that it did not radiate

"Dr. Williams opined that Hess should never climb mypadders or scaffolds, but that he could
occasionally climb ramps. (R. at 266.)
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or shift. (R. at 271.) Hess stated that he had been constipated, but was not
vomiting or nauseous and that there wadhamatemesis or melena. (R. at 271.)
Hess was found to be alert and oriendd had an admitting diagnosis of occult
gastrointestinal bleeding, constipatioabdominal pain, COPD, osteoarthritis,
depression and hypertension. (R. &t1-72.) Hess underwent a flexible
colonoscopy, which showed evidence of dineilosis coli. (R. at 272.) After
being observed in the ambulatory surgepnter, Hess was discharged. (R. at
272.)

Dr. Shahane reviewed Dr. WilliatasPRFC on May 142007, and made
findings identical to those contained Dr. Williams’s January 2007 evaluation.
(R. at 319-25.)

Richard J. Milan, Jr., Ph.D., a stabgency psychologist, completed an
MRFC on May 15, 2007. (R. at 326-28Milan found Hess tde moderately
limited in his ability to carry out, understand and remember detailed instructions,
maintain attention andoacentration for extendegeriods, perform activities
within a schedule, maintain regular aience and be punctual within customary
tolerances, work in coordination witbr proximity to others without being
distracted by them, complete a ma workday and workweek without
interruptions from psychologically based syomps and to perform at a consistent
pace without an unreasonable number dedgth of rest periods, interact

appropriately with the general publicaccept instructions and respond
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appropriately to criticism from supereois, get along with coworkers or peers
without distracting them or exhiting behavioral extremes and respond
appropriately to changes in the work sejti (R. at 326-27.Hess was found to be

not significantly limited in his ability toset realistic goalsor make plans

independently of others, travel in unfarailiplaces or use public transportation, be
aware of normal hazards and take appiate precautions, maintain socially
appropriate behavior and &alhere to basic standarosneatness and cleanliness,
ask simple questions or request assc#amake simple work-related decisions,
sustain an ordinary routine without spdcsupervision, carry out, remember and
understand very short and simple instimrts and remember locations and work-
like procedures. (R. at 326-27.) Mildound that Hess could “meet the basic
mental demands of competitive wodn a regular, ongoing basis, despite the

limitations arising from his syptoms.” (R. at 328.)

Milan also reviewed a prior Psyeltiic Review Technique form on May 15,
2007. (R. at 329-343.) The form Milavas reviewing noted affective disorders,
mental retardation and amexy-related disorders. (Rat 329.) Milan found that
Hess exhibited depressivgnsirome characterized by amnlomia or pervasive loss
of interest in almost all &iities, appetite disturbanceitiv change in weight, sleep
disturbance and decreasecergy. (R. at 332.) Addwnally, Milan opined that
Hess suffered from borderline intellectualinctioning and anxiety, but neither
condition satisfied diagnosticriteria. (R. at 333-3)%. Milan noted that Hess
would experience “mild” limitations with #ghrestriction of activities of daily living

and difficulties in maintaining sociafunctioning; “moderate” limitation in
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difficulty maintaining concentration, pestence and pace and no limitation with
repeated episodes of emtked duration decompensatior(R. at 339.) Milan’s
reconsideration of the initial findings lednhito note that there were no worsened
or additional conditions. (Rat 342.) He also noted thidite medications that were
being prescribed to Hess in Februa2@07 did not include any psychiatric
medications. (R. at 342.)

Hess was seen by Dr. Gl&n Vance, Jr., D.D.Son April 23, 2007, for a
dental procedure. (R. 88.) Dr. Vance noticed thatess cringed in pain when
he was laid back on the table and seemmetbmfortable. (R. at 318.) Dr. Vance
noted that as Hess’s chair was raisech&é an “extreme retion to back pain,”
after which he could notatd for several minutes. (Rt 318.) Dr. Vance noted
that Hess’s pain and troubles were “ewviféand wrote a letter to Hess’s counsel
after being informed of the disgity claim. (R. at 318.)

I11. Analysis

The Commissioner uses a five-step process in evaluating DIB clétees.
20 C.F.R§ 404.1520 (2009)see also Heckler v. Campbell, 461 U.S. 458, 460-62
(1983); Hall v. Harris, 658 F.2d 260, 264-65 (4@ir. 1981). The process
requires the Commissioner to consider, idesr whether a claimant 1) is working;
2) has a severe impairmer83) has an impairment that meets or equals the
requirements of a listed impairment; 4) catune to his past tevant work; and 5)

if not, whether he can perform other workee 20 C.F.R.§ 404.1520 (2009). If
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the Commissioner finds conclusively thatlaimant is or is not disabled at any
point in the process, review doest proceed to the next stefsee 20 C.F.R.§
404.1520 (a) (2009).

Under this analysis, the claimant has thitial burden of showing that he is
unable to return to his past relevantrivbecause of his impairments. Once the
claimant establishes a prima facie cadedisability, the burden shifts to the
Commissioner. To satisfy ihburden, the Commissioner must then establish that
the claimant has the residual fulctal capacity, considering the claimanage,
education, work experience and impairmetdsperform alternative jobs that exist
in the national economySee 42 U.S.C.A.§§ 423(d)(2)(A) (West 2003 & Supp.
2009);McLain v. Schweiker, 715 F.2d 866, 868-69 (4th Cir. 1988dall, 658 F.2d
at 264-65Wilson v. Califano, 617 F.2d 1050, 1053 (4th Cir. 1980).

By decision dated Februaby 2008, the ALJ denigdess’s claim. (R. at 12-
21). The ALJ found that Hess met thesured status requirements of the SSA
through December 31, 2018nd had not engaged inlstantial gainful activity
since April 3, 2006, the alleged onset da{&. at 14.) The ALJ found that Hess
suffered from the followingsevere impairments: oligs borderline intellectual
functioning, anxiety, depression, romic obstructive pulmonary disease,
(“COPD"), and/or pneumonitis, degeneratiarthritis and mitral valve prolapse
with atypical chest pain. (R. at 14-13)owever, the ALJ noted that Hess did not
have an impairment or combination ofgairments that met anedically equaled
one of the listed impairments in 20 CFRtP404, Subpart P, Appendix 1. (R. at
15.) The ALJ determined &h Hess had the residual fulomal capacity to perform
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light worll that did not involve more than occasional climbing, balancing,
kneeling, crawling, stooping and crouchin@R. at 16.) Further limitations noted
by the ALJ included that Hess could not wamkenvironments with air pollutants
or irritants, wetness, temperature extesnor excessive humidity. (R. at 16.)
Additionally, the ALJ found that Hess wdimited to simple, routine, repetitive
tasks that would require only occasiomateraction with the general public and
that Hess could not work around hazardsch as unprotected heights and/or
dangerous/moving machinery. (R. at 18he ALJ decided that Hess could not
perform any of his past relevant workdathat the transferability of job skills was
not material to the determination dfisability because using the Medical-
Vocational Rules as a framework supporeithding that Hess was “not disabled,”
whether or not he had transferable joldIski(R. at 19-20.) Based on Hess'’s age,
education, work experience and residfiaictional capacity, the ALJ found that
other jobs existed in significant numbensthe national economy that Hess could
perform, including jobs as a housekeegperstock clerk and an office machine
operator. (R. at 20.) Accordinglthe ALJ decided that Hess was not under a
disability as defined by th&ct. (R. at 21.) See 20.F.R. § 404.1520(g)(2009).

Hess argues that the ALJ erred by not giving controlling weight to the
opinion of his treating physician, Dr. Suthexdia (Brief In Support Of Plaintiff's
Motion For Summary Judgment, (“PlaintiffBrief”), at 14-16.) Alternatively,

Hess argues that if not given contnadi weight, the opinions of his treating

8 Light work involves lifting items weighing up t0 pounds at a time with frequent lifting or
carrying objects weighing up to 10 pounds. [fiedividual can do light work, he also can do
sedentary workSee 20 C.F.R§ 404.1567 (b) (2009).
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sources, Dr. Sutherland and psychologist@ird, should have been given greater
weight than those of the non-treating, non-examining psychologists. (Plaintiff's
Brief at 16-17.) Further, Hess argues tihahe ALJ relied upon the findings of
Tenison and Milan, which he feels the Adlidl not, (Plaintiff's Brief at 16), it was

an error because Tenison and Milan did retiew Burke’s teatment records.
(Plaintiff's Brief at 17.) Additionally Hess argues that the ALJ erroneously
substituted her lay opinion in the place Qteward’s expert opinion. (Plaintiff's
Brief at 18.) Lastly, Hess contendisat the ALJ relied on Hess's household
activities as evidence of abilitp work in violation of Soial Security Regulations.
(Plaintiff's Brief at 18.)

As stated above, the cogrffunction in this case is limited to determining
whether substantial evidence exigtsthe record to support the AlsJfindings.
This court must not weigh ¢hevidence, as this couddks authority to substitute
its judgment for that of the Commissioner, provided his decision is supported by
substantial evidence.See Hays, 907 F.2d at 1456. In determining whether
substantial evidenceupports the Commissiorisrdecision, the court also must
consider whether the ALJ analyzed alltbé relevant evidence and whether the
ALJ sufficiently explained his findings and his rationale in crediting evideGee.
Serling Smokeless Coal Co. v. Akers, 131 F.3d 438, 439-40 (4th Cir. 1997).

Thus, it is the AL® responsibility to weigh # evidence, including the
medical evidence, in order to resolveyaconflicts which might appear therein.
See Hays, 907 F.2d at 1456Faylor v. Weinberger, 528 F.2d 1153, 1156 (4th Cir.
1975). Specifically, the ALJ must indieathat he has wengd all relevant
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evidence and must indicate the gldi given to this evidence.See Sawls v.
Califano, 596 F.2d 1209, 1213 (4th Cir. 1979\While an ALJ may not reject
medical evidence for no reason or for the wrong reaserKing v. Califano, 615
F.2d 1018, 1020 (4th Cir. 1980an ALJ may, under the regulations, assign no or
little weight to a medical opinion, eveme from a treating source, based on the
factors set forth at 20 C.F.R.404.1527(d), if he sufficigly explains his rationale

and if the record supports his findings.

The court will first discuss Hess'sanin that the ALJ should have given
controlling weight to Dr. Sutherland’sletermination thatHess was totally
disabled. (Plaintiff's Brief at 14-16; Rt 183, 291.) Moreover, Hess argues that it
was an error for the ALJ tetate that “[n]o treating physician has expressed an
opinion regarding the claimant’s ability fwerform work related functions” and
that the ALJ failed to even mention Dr.tBerland’s report. (Plaintiff's Brief at
14.) After careful consideration of the redpl find that Dr. Sutherland’s opinion
was not entitled to controlling weight and the ALJ gaweppr consideration to his

findings.

The ALJ must consider objective dieal facts and the opinions and
diagnoses of both treating and examinmedical professionals, which constitute a
major part of the proof of disability caseSee McLain v. Schweiker, 715 F.2d 866,
869 (4th Cir. 1983). The AlLthust generally give more wght to the opinion of a
treating physician because that physias often most able to provida detailed,
longitudinal picturé of a claimaris alleged disability. 20 C.F.B.404.1527(d)(2).

However,“circuit precedent does not rerpiithat a treating physiciantestimony
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‘be given controlling weight. Craig v. Chater, 76 F.3d 585, 590 (4th Cir. 1996)
(quoting Hunter v. Sullivan, 993 F.2d 31, 35 (4th Cir. 1992)). In fa¢if a
physicians opinion is not supported by the clini@lidence or if it is inconsistent
with other substantial evidence, it should be accorded significantly less weight.
Craig, 76 F.3d at 590. Furthermore, whitem ALJ may not reject medical
evidence for no reason éor the wrong reasorsee King v. Califano, 615 F.2d
1018, 1020 (4th Cir. 1980), an ALJ mayder the regulations, assign no or little
weight to a medical opinion, even onerfr@ treating source, based on the factors
set forth at 20 C.F.R§ 416.927(d), if she sufficientlgxplains her rationale and if
the record supports her findings. r#ermore, only an ALJ can determine
disability, a statement by a medical sourca tn claimant is “disabled” or “unable
to work” is not definitive. See 20 C.F.R. § 404.1527(e)See also 20 C.F.R. §
404.1503.

In light of the previous discussion, Dr. Sutherland’s findings were not
entitled to “controlling weight,’hor were his determinaitns that Hess was “totally
disabled” and “unable to do gainful erapiment” entitled to any deference by the
ALJ. (R. at 183, 291.) Dr. Sutherlasdindings were inconsistent and directly
contradicted by those of Drs. Javed,Ii&ins and Shahane. (R. at 255-58, 264-
270, 319-25.)

Based upon his examination and coesafion of Hess’s medical history,
Dr. Javed concluded that Hess had atypotelst pain, which was not ischemic in

nature, that could possibly mmused by mitral valve prolap3ehat Hess “most

°Dr. Javed noted that he did r@ar a murmur, which is assoedtwith mitral valve prolapse,
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likely” had COPD and/or pneumoconiosihich would require him to avoid dusty
environments, damp weather, exposurehemicals and respiratory irritants and
walking uphill. (R. at 257.) Dr. Javedidahis diagnosis could be confirmed by x-
rays and pulmonary function tests and thile Hess reported pain in his back,
hip joints and knee joints, all movememisre within the normal range of motion
and the pain could be explained lmegenerative arthritis. (R. at 257.)
Additionally, Dr. Javed merely noted thidess had a history of depression, gouty
arthritis and chronic hemorrhoids. (R.2&7.) Dr. Javed’s finding that Hess had a
normal range of motion, (R. at 257-58), was in direct contradiction to Dr.
Sutherland’s finding that Hess had a deadasnge of motion of the lumbar spine
in lifting, bending, stooping @ahsquatting and that he could not do lumbar flexion,
extension and rotation. (Rt 183, 185, 291-96.) Likase, the doctors are at odds
over the ailments suffered by Hess; whide. Sutherland’s diagnoses included
Barlow’'s syndrome, paroxysmal tachyda, chronic bronchitis with COPD,
degenerative disc disease of the lumispine, bilateral sciatica, palpitations,
chronic fatigue syndrome, madbobesity and bursistis of the right hip, (R. at 183),
Dr. Javed simply diagnosed atypicahest pain, possible COPD and/or
pneumoconiosis, probable degenerativerdighand a history oflepression, gouty
arthritis and hemorrhoids. (R. at 257.)

Furthermore, Dr. Williams’s findings areconsistent with Dr. Sutherland’s,
as Dr. Williams indicated on the PRFC for(R. at 268.) Dr. Williams found that

Hess could occasionally lift and/or roa items weighing up to 20 pounds,

but he would not rule it out; nor did he feel theed to because it could not cause disability. (R.
at 257.)
42



frequently lift and/or carry it@s weighing up to 10 poundsit, stand and/or walk

for a total of six hours out of the fical eight-hour workday and that Hess's
abilities to push and pull were unlimiteddditionally, he found that Hess could
occasionally balance, stoop, kneel, crowrhwl and climb ramps. (R. at 265-67.)

It can be inferred from Dr. Sutherlandipinions that Hess was “totally disabled”
and “unable to do gainful employment,” (R. at 183, 291), that he would not find
that Hess would be able to participatesuch activities. Further, as Dr. Shahane
reviewed Dr. Williams’s findings and notdldat he “suggest[edjo changes to the
original decision,” his opinion would alsbe inconsistent with that of Dr.
Sutherland. (R. at 325.)

Hess also argues that the ALJ erlsdfailing to mention Dr. Sutherland’s
opinion. (Plaintiff's Brief at 14.) Whiléhe ALJ did not explicitly mention Dr.
Sutherland by name, she did note consitien of Dr. Sutherland’s findings and
treatment records. (R. at 18.) The Akferred to Exhibit 3rand 22F, which are
medical records from Dr. Sutherland, ansloahoted that Dr. Sutherland diagnosed
degenerative disc disease of the lumbpine without havingupporting x-rays.
(R. at 18-19.) Thus, it is apparentaththe ALJ considered Dr. Sutherland’s

opinion, but failed to followor be persuaded by it.

As for the ALJ’'s comment that “[n]dreating physician has expressed an
opinion regarding the claimant’s ability fwerform work relaté functions,” this
can be inferred to mean that no tregtphysician completethe standard forms
gauging a claimant’'s ability to perform vkerelated activities, such as a PRFC.

Rather, Dr. Sutherland simply stated tkkgss was “totally disabled” and “unable
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to do gainful employment,” (R. at 183, 29Which are determiriens reserved to
the ALJ under the Act. See 20 C.F.R. 8§ 404.1527(e)ps also, 20 C.F.R. §
404.1503. Regardless, the statementshiess was “totally disabled” and “unable
to do gainful employment” does not spea& to his ability to perform specific

wor k-related functions.

Accordingly, I am of the opinion that the ALJ properly weighed the findings
and opinions of Dr. Sutherland and diobt err in failing to provide them

controlling weight.

Next, the court will consider Hess'argument that Dr. Sutherland’s and
psychologist Steward’s opinions should h&een given greater weight than those
of non-treating, non-examining psycholsty. (Plaintiff's Brief at 16-17.)
Further, Hess argues that, if the opiniohgsychologists Milan and Tenison were
considered, it was in violation of the Abecause they did not review Burke’s
records. (Plaintiff's Brief at 17.)

The Fourth Circuit Court of Appealsas enunciated several principles
regarding the treatment of the fesdny from a non-examining, non-treating
physician. InMartin v. Secretary, 492 F.2d 905, 908 (4t@ir. 1974), the court
indicated that such testimony shoulet discounted and does not constitute
substantial evidence when ittstally contradicted by other evidence in the record.
However, the court ruled ikdyle v. Cohen, 449 F.2d 489, 492 (4th Cir. 1971), that
the testimony of a nonexamining, nontregtiphysician can be used and relied

upon if it is consistent ith the record. Finally{if the medical expert testimony
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from examining or treating physans goes both ways, an AkJdetermination
coming down on the side on which the non-examining, non-treating physician
finds [herself] should stand.Gordon v. Schweiker, 725 F.2d 231, 235 (4th Cir.
1984).

Hess indicates that every psychologist and physician who treated him
diagnosed him with depression. (PlaintifBsief at 16.) While this may be true, it
does not, in and of itself, render him dikal. “If a sympton can be reasonably
controlled by medication or treaent, it is not disabling.”Gross v. Heckler, 785
F.2d 1163, 1166 (4tiCir. 1986). The ALJ found that Hess suffered from
depression, as well as other non-exadl impairments including, borderline
intellectual functioning and anxiety. (R.B-15.) Thus, Hess pointing out that he
has been diagnosed withptession is not contradicted by the ALJ’'s findings.
However, after considering “paragrafi and “paragraph C” criteria, the ALJ
found that the impairments did not imglually or in combination satisfy the
criteria of listing 12.04 or 12.06. (R. at 15-16.)

The ALJ noted that Hess did notek counseling until March 2007, 11
months after the alleged onset date. dR19.) After consideration of counselor
Burke’s treatment notes, the ALJ conclddbat Hess'’s “statements concerning the
intensity, persistence and limiting effects” o$ Ipain to be not credible. (R. at 18.)
Burke consistently found Hess to suffeorfr depression, (R. at 317, 359-63), and
also noted that he was experiencing axigR. at 317, 35%1, 363.) However,
on August 28, 2007, Hess's last documented visit with Burke of record, she found

that Hess “was benefiting from medies and counseling for development of
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coping.” (R. at 359.) Additionally, Heseported that the medications had helped
treat his psychological symptoms. (R. at 359.)

In addition to Burke, Hess was seby psychologist Steward on May 26,
2006, (R. at 227-34), and Steward completed a Functional Mental Status
Evaluation on July 10, 2007. (R. at 237}eward found that Hess’s depression,
anxiety and borderline intellectual rfctioning precluded him from having the
ability to follow and comprehend complemstructions, funtton independently,
relate to co-workers, supervisorsida the public, respond appropriately to
emotional stress, maintain attentiondaooncentration and complete a normal
workday. (R. at 236.) Steward opindtat Hess was disabled and would be
unable to hold employment. (R. at 234, 23Br. Sutherland diagnosed Hess with
major depressive disorder, recurrent, nratks generalized anxiety disorder and
borderline intellectual functioning. (Rt 233.) Additionally, Steward assessed
Hess with a then-current GAF@e of 45. (R. at 234.)

The ALJ noted, in consideration of therfo@ent credibility factors, that Hess
had mild restrictions in his activities daily living, becausde was independent
and able to care for himself, his samdahis home; he had only mild difficulties
with social functioning, having chaperonagouth trip, took his son to ball games,
participated in church activities, socialized with friends, shopped, drove and
interacted with the generalublic; he had moderate diffilties with persistence,
concentration or pace, due to the facttlwhile he claimed to have difficulty
concentrating, he drove, balancdds checkbook and completed household

activities and he had repisodes of decompensation. (R. at 16.) The ALJ stated
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that “[t]he opinion of Dr. Steward th#te claimant's GAF was 45 only one month
after he quit working wasiot given any significant weight because it was
inconsistent with other substantial emnte including the claimant’s own activities
of daily living.” In conunction with her findings, thALJ imposed non-exertional
limitations of working in simple, routinggpetitive tasks that would require only
occasional interaction with the general jiciland would preclude working around
hazards such as unprotected heights amdlogerous/moving machinery. (R. at
16.)

It is not necessary to go into as lengtifya discussion with regard to Dr.
Sutherland’s opinion, as it was discussed in great detail with respect to the first
issue. As discussed above, the opinioha treating physician are not entitled to
controlling weight and mape given less weight if naupported by substantial
evidence of record; with reghto the opinions of DrSutherland, the ALJ found
Dr. Javed’s opinion to be mopersuasive and consistent with the record. (R. at
18.) Additionally, the ALJ noted that wé Dr. Sutherland diagnosed degenerative
disc disease, there were no x-rays thapport such a diagnosis. (R. at 18.)
Accordingly, the ALJ decided to disregatte opinions of Dr. Sutherland in favor
of those of Dr. Javed. Although ti#d.J found that Hess $iered from severe
impairments such as obesity, COPD angfoeumontitis, degenerative arthritis and
mitral valve prolapse with atypical chest pain, he found that the conditions did not
meet or medically equal one of the Idtenpairments in 20 CFR Part 404, Subpart
P, Appendix 1 (R. at 14-15.)
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The ALJ concluded that Steward’s finggwere contradied by substantial
evidence of record, “includinthe claimant’s own activitiesf daily living.” (R. at
19.) | am of the opinion that th&LJ's decision regarding psychological
limitations was supported by substantial evidence of record, including Burke’s
treatment notes and Hess’s descriptiorhisf daily activities. Furthermore, the
ALJ properly weighed the evidence physical findings and accorded greater
weight to Dr. Javed in light of his opons being more consent with objective
evidence. With respect to Hess'’s claimttif “the ALJ be demed to have relied
on the opinions of Tenison and Milan, she did so in further violation of [the
Commissioner’s] own regulations ...,” the court finds this argument to be without
merit. After consideration of the Als)'decision, it appears that she was not
influenced by Tension or Milan, butther was greatly ituenced by Burke’s

treatment notes and Hess'’s testimony.

Finally, the court will consider Hs’s argument that the ALJ erred by
substituting her opinion for that of Dr. Stewar(Plaintiff's Brief at 18.) Further,
Hess claims that it was error for t#d.J “to rely on household activities as
evidence of ability to work.”(R. at 18.) The court finds boof these claims to be

without merit.

“In the absence of any psychiatricasychological evidence to support [her]
position, the ALJ simply does not possessdbimpetency to subtute [her] views
on the severity of the plaintiff's psychiatric problems for that of a trained
professional.” Grimmet v. Heckler, 607 F. Supp. 502503 (S.D.W.Va. 1985)
(citing McLain, 715 F.2d at 869ppenheim v. Finch, 495 F.2d 396, 397 {4Cir.

48



1974)). However, that is not what happdnn the instant case. As previously
discussed, the ALJ attributed less weitghthe opinion of Dr. Steward in favor of
substantial evidence of record includitige treatment notes from counselor Burke
and Hess’s testimony. Furthermore, despltess’s claim that consideration of
Tenison and Milan’s opinions would be @nror, they support the ALJ’s findings.
Milan stated that Hess could “meet thesibanental demands of competitive work
on a regular, ongoing basis, despite thatétions arising from his symptoms.”
(R. at 328.) While Tenison found th&tom a mental stand point, Hess had the
ability to maintain employment. (R. &51.) Accordingly, this was not a
situations where the ALJ substituted her agmnfor that of Steward; rather, it was
a decision not to follow Steward’s opom after consideration of the evidence of

record.

A careful reading of the ALJ’'s opiniodisposes of Hess'claim that she
relied in error on household activities @&vidence of the ability to work.
(Plaintiff's Brief at 18.) The ALJ considered Hess’s daily activities, including
household chores, pursuant to 20 B.F§8 404.1529(c) when assessing his
credibility, not his ability toengage in substantial g&uh activity. (R. at 17.)
Thus, the ALJ did not substitute her opinionerror, nor did she consider Hess’s

daily activities wrongfully.

V. Conclusion

For the foregoing reasons, | wilhffirm the final decision of the

Commissioner denying benefits.
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An appropriate order will be entered.

ENTER: This, 24" day of November, 2009.

/s Glen M. Williams
SENIOR UNITED STATESDISTRICT JUDGE
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