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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ABINGDON DIVISION

C. PAUL STANLEY, Administrator

of the Estates of William Edward Smith

Sr. and William Edward Smith Jr.,
Plaintiff

V. Civil Action No: 1:10cv00010

STAR TRANSPORT, INC., et al.,

Defendants MEMORANDUM OPINION

)
)
)
)
)
)
)
)
)
)

) By: PAMELA MEADE SARGENT
) United States M agistrate Judge

|. Background and Standard of Review

This matter is before the undersignedtmPlaintiffs’ Motion To Compel And
For Appropriate Sanctions, (Docket Item.Ns®), ("Plaintiffs’ Motion to Compel"),
and the Motion to Compel filed by defend&tar Transport, Inc., (“Star”), (Docket
Item No. 46), (“Star’s Motion to Compel”) The defendants have filed a brief in
opposition to the Plaintiffs’ Motion t@ompel, (Docket Item No. 40), and the
plaintiffs have filed a brief in opposition to Star’s Motion to Compel, to which Star
also has replied. (Docklem No. 52; Docket Item N&3). These motions are now

ripe for disposition.

This case arises out of a motor \@&iaccident resulting in the deaths of
William Edward Smith Sr., (“Smith Sr.”), and his son, William Edward Smith Jr.,
(“Smith Jr.”), on Februarp, 2010. At thdime of the accident, defendant Ezzell

Furgerson was operating an 18-wheel tractor trailer owned by defendant Star
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northbound on Interstate 81. Alsateling northbound in a 2005 Dodge Grand
Caravan, were the decedei@sjith Sr. and Smithr. While traveling in the left lane

up an incline, Furgerson came upon a disabled vehicle blocking the left lane of
northbound traffic. In an attempt to adocolliding with this disabled vehicle,
Furgerson swerved to the right, but hit argwail and the vehicle in which the Smiths
were traveling,which had stopped on the righiilder area of northbound Interstate

81 in an effort to render aid to the occupanitthe disabled vehicle. The Smiths were

killed instantly upon impact.

On March 2, 2010, the plaintiffs suéte defendants, alleging, among other
things, that Furgerson was liable for thengful deaths of the Smiths because he was
operating his 18-wheel tractor trailer tiggntly, recklessly and/or wantonly in
disregard for the rights and safety of otheds May 22, 2010, this court granted the
defendants’ Motion to Dismiss, dismissing without prejudice all claims against the
defendants except the simple negligen@ntl However, the court granted the
plaintiffs leave to file an amended complawhich they filed on June 7, 2010. In
their Amended Complaint, plaintiffs assl negligence and punitive damages claims
against both defendants, while assertingligent entrustment, negligent hiring and
negligent retention claims against Star. On June 21, 2010, the defendants filed
motions to dismiss the punitive damages clang Star filed a motion to dismiss the

negligent hiring claim. These motions remain pending at this time.

In furtherance of their wrongfuldeath action, the plaintiffs issued

interrogatories to Furgerson, to which Furgerson, through counsel, provided

'According to the official police report, at the time of the collision, the Smiths had exited
their vehicle and were standing on the right shoulder of the interstate.
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unexecuted answers on May2d,10. In a cover letter adelsed to plaintiffs’ counsel
attached to these May 7, 2010, answevansel for Furgerson stated that he would
“forward [his] clients’ executed signatupmges to you in the very near future.”
Plaintiffs deposed Furgerson on June2@10, in Peoria, lllinois. At that time,
Furgerson, through counsel, refused teae the May 7, 2010, answers, and he
invoked his Fifth Amendment privilege against self-incrimination to several questions
posed during the deposition. Furgerson contdmatgshe week prior to this deposition,

he became aware that the Commonweal&itsrney for Wythe County, the area
where the fatal collision occurred, was possibly conducting an ongoing criminal
investigation into the accideahd, more specifically, intBurgerson’s actions at the
time the collision occurred. As a resufurgerson’s counsel contacted a local
criminal defense attorney to determine tatus of the Comonwealth’s Attorney’s
investigation and to secure representat@ated to any possible criminal charges
against Furgerson. On the evening ptimrFurgerson’s deposition, this criminal
defense attorney informed Furgersothrough counsel, that the Assistant
Commonwealth’s Attorney for Wythe Countycheonfirmed that he was investigating

the accident and was contermfhg criminal charges against Furgerson that could
include involuntary manslaughter. The criminal defense attorney advised Furgerson,
by counsel, to invoke his Fifth Amendmaeivilege in his deposition the following
day. Based on this advice, Furgerson invoked his Fifth Amendment privilege against
self-incrimination to certain deposition questions posed by plaintiffs’ counsel.
Following this deposition, Furgerson learned that the Assistant Commonwealth’s
Attorney intends ta@onvene a grand jury in October to consider criminal charges

against him stemming from the February 5, 2010, accident.

On June 28, 2010, after learning of Hetive criminal investigation into the
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accident, Furgerson executed Amended Answers To The Plaintiffs’ First
Interrogatories, in which he invokedshFifth Amendment right against self-

incrimination in response to certairtenrogatories posed by the plaintiffs.

In the Plaintiffs’ Motion to Compel, thglaintiffs request the court to compel
Furgerson to execute the answers taMlilag 7, 2010, interrogates and to provide
substantive answers to theas of questioning posed to him at his deposition to which
he asserted the Fifth Amendment privilegaiagt self-incrimination. Plaintiffs also
request that, due to Furgerson'’s allegearmper and unjustifiable basis for his refusal
to participate in discovery, this court saan the defendants for the cost of preparing
the Plaintiffs’ Motion to Compel, the costreconvening Furgerson’s deposition and
to require Furgerson to appear in the Weskastrict of Virginia for such reconvened

deposition.

[I. Analysis

A. Plaintiffs’ Motion to Compel

The plaintiffs first argue that Furgerson should be compelled to execute the
May 7, 2010, interrogatory answs. | find this argument unpersuasive. The plaintiffs
are correct in their assertion that FedBnake of Civil Procedure 33(b)(5) requires the
party answering interrogatories to sign them. Itis not disputed that Furgerson did not
signthe May 7, 2010, interrogatories. Jlagties do not disagréleat defense counsel
informed plaintiffs’ counsdhat executed responses wolokdprovided at Furgerson’s
deposition. However, as statabove, just prior to thiene of Furgerson’s deposition,

Furgerson learned of the existence of divacriminal investigation into his conduct,
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and he was advised by counsel to assert his Fifth Amendment right against self-
incrimination, which he did. This igrecisely why the May 7, 2010, answers to
interrogatories weraever executed, and why Fergon chose to submit amended
answers to the same interrogatories oneJ28, 2010, which we signed. Thus,
contrary to the plaintiffsallegation, Furgerson has coleg with Rule 33(b)(5), in

that he has signed the Jw2t 2010, answers — the answers he wishes to provide. It
Is true that in these amded answers, Furgerson chasthgeme of his answers from
the May 7, 2010, interrogatory answensg de asserted higfth Amendment right

to many of the interrogatories. Howewe court simply cannot compel Furgerson
to execute the May 7, 2010, answers tormnogatories. The defendant is correct in
noting that the proper course of action bg tdourt for failure to sign interrogatories

Is to strike the answer§&edFED. R.Civ. P.26(g)(2) (stating that the court must strike
an unsigned disclosure, request, responsdjection unless a signature is promptly
supplied after the omission is called to th®mey’s or party’s attention). Thus, |
find that the appropriate courgskaction for the court to take is to simply strike these

answers as contemplated by Rule 26.

Next, plaintiffs’ counsel relies d@aria v. Mass. Mut. Life Ins. C@28 F.R.D.
536, 538-39 (S.D. W. Va. 2005), in support of his argument that Furgerson'’s failure
to sign the May 7, 2010, answdp interrogatories constitutes a flagrant disregard of
the Federal Rules of Civil Procedure andsirhe sanctioned appriately. However,
| note thaSariastands only for the proposition tHale 33(b)(5), requiring signature
by the person making answers to intertogas, requires strict compliance. As
discussed above, Furgerson has metthligation by signing and providing the June
28, 2010, amended answers to interrogatorigisat being the case, | find that the

plaintiffs’ reliance onSaria is misplaced. For all of these reasons, | will strike



Furgerson’s May 7, 2010, answers to intgatories, and | find that sanctions are not
appropriate based on Furgerson’s failure to providgreesl copy of these discovery

responses.

Next, the plaintiffs ask the court teconvene Furgerson’s deposition in the
Western District of Virginia and compleiim to answer deposition questions to which
he asserted his Fifth Amendment privileggpecifically, the plaintiffs contend that
Furgerson has waived his Fifth Amendmenwifgge and, even ithe court were to
find that no such waiver occurred, he imperly asserted the privilege to questions
that would not expose him to any crimihiability. | will address these arguments in

turn.

1. Waiver of Fifth Amendment Privilege

The Fifth Amendment, made applidabto the states by the Fourteenth
Amendmentsee Malloy v. Hogar878 U.S. 1, 6 (1964), commands that “[n]o person
. .. shall be compelled in any criminal eas be a withess against himself.” It is
well-settled that the Fifth Amendment prigie against self-incrimination applies in
any type of proceeding, whether it be cigdiminal, administrative, investigatory or
adjudicatory.See United States v. Sha®20 F.2d 1167, 11704ir. 1990) (citing
Maness v. Meyerg19 U.S. 449, 464 (1975)). Rathiean basing the availability of
the privilege on the type of proceeding inighit is involved, wamust base it on “the
nature of the statement or admissamml the exposure which it invitesRpplication
of Gault 387 U.S. 1, 49 (1967). Moreover, tiéth Amendment’s protection applies
“not only to evidence which may directly support a criminal conviction, but to

‘information which would furnish a link ithe chain of evidence that could lead to



prosecution, as well as evidence whichiratividual reasonably believes could be
used against him in a criminal prosecutiorSharp 920 F.2d at 1170 (quoting
Maness419 U.S. at 461).

Fifth Amendment protection may be waived by certain actionMitkhell v.
United States526 U.S. 314, 321 (1999) (quotiBgown v. United State856 U.S.
148, 154-55 (1958)), the United States Supreme Court stated as follows:

It is well established that a wiss, in a single proceeding, may not

testify voluntarily about a subjechd then invoke the privilege against

self-incrimination when questioneti@ut the details.... The privilege is

waived for the matters to which thétmess testifies,rad the scope of the

“waiver is determined by the scope of relevant cross-examination.”
In Envtl. Def. Fund, Inc. v. Lamphief14 F.2d 331, 339 {4Cir. 1983), the Fourth
Circuit Court of Appealsstated that “[w]hereincriminating facts have been
voluntarily revealed, the fifth amendmeniilege may not thebe invoked to avoid
disclosure of the details(émphasis added) (citifRpgers v. United State340 U.S.
367,373 (1951), anld re Folding Carton Antitrust Litigatior609 F.2d 867, 873 (7
Cir. 1979)). InMcCarthy v. Arndsteir262 U.S. 355, 359 (1923), the Supreme Court
stated “ . . . where the previous discloshyean ordinary witass is not an actual
admission of guilt or incriminating facts, he is not deprived of the privilege of
stopping short in his testimony whenever it may fairly tend to incriminate him.” In
Rogers 340 U.S. at 371, the Supreme Court explained that to permit a claim of the
privilege on questions asked on proparyssrexamination “would open the way to
distortion of facts by permitting a witness to select any stopping place in the

testimony.”



In contending that Furgerson waived his Fifth Amendment privilege, the
plaintiffs rely onMitchell, 526 U.S. at 321 andamphier 714 F.2d at 339. The
plaintiffs argue that in neither Furgerseiay 7, 2010, answets interrogatories or
to the corresponding requests for adnoissdid he raise the Fifth Amendment
privilege. Instead, the plaintiffs ass#rat in Furgerson’s May 7, 2010, answers to
interrogatories, he answered the questionas glo to the heart of the claims of this
matter. The plaintiffs contend thag¢dause Furgerson provided answers to these
interrogatories and corresponding requestaflmission, he could not thereafter, at
his deposition, invoke the Fifth Amendmisnprotection in response to questions
relating to those areas to which he alyehad provided written amwers. | first note
that the plaintiffs are attempting to hdtdirgerson to the answers contained in the
unexecutetfay 7, 2010, answers to interrogatorieowever, becae these answers
to interrogatories were never executadd because this court has struck those
answers, the plaintiffs cannot hold Furger$o these answers in arguing that he has
waived his Fifth Amendment privilege. Irther note that Furgerson invoked his Fifth
Amendment privilege in the execdteJune 28, 2010, anded answers to
interrogatories. It is these answers thaw control. Thus, for these reasons, | find
the plaintiffs’ argument that Furgerson waived his Fifth Amendment privilege by
providing answers to the May 7, 2010temogatories and requests for admission

unpersuasive.

Next, the plaintiffs argue that, at ldeposition, Furgerson testified as to the
cause of the accident at issand, therefore, he waivhs Fifth Amendment privilege
with regard thereto. Specificallfhe following exchange took place between

plaintiffs’ counsel and Furgerson:



Q: Now | don’'t want you to answerithquestion right now but as —
as we ask these questions tpdad we go through this deposition
| just want you to think about this question and, again, | don't
want you to answer it. | justant you to think about whether or
not you accept any responsibility for the death of William Smith,
Sr., or William Smith, Jr. Okay?

A. |ldo, you know —

(Exhibit 2 to Plaintiffs’ Motion to Compel, (“EX2"), at 7-8). It was at this point that
Furgerson’s counsel objected and advisedtoiinvoke the Fifth Amendment. (Ex.

2 at 8). Plaintiffs’ counsel, at that pointaagsaid “. . . You domt’have to answer that

right now.” (Ex. 2 at 8.) Plaintiffs coahd that defense counsel did not inform them

at the beginning of the deposition that the Fifth Amendment was going to be an issue.
They argue that for defense counselotyect after the question was asked and
answered was untimely and, therefore,gheilege was waived. | disagree. First,
plaintiffs’ counsel, in making this statenmegpecified twice tat he did not want
Furgerson to provide an answer. He merely wanted him to think about whether he
accepted any responsibility for the deathshef decedents. Moreover, Furgerson’s
“answer” was cut short somay only be speculated asvitnat he was going to say.
There is no way to know thads the plaintiffs appandy believe, he was going to
unqualifiedly state “I do, you know, complBtaccept reponsibility for their deaths.”

In any event, defense counsel’s objection cannot be deemed untimely because the
manner in which plaintiffs’ counsel phrased the “question” was not seeking any
answer from Furgerson. Therefore, dheske counsel did not know that Furgerson
would attempt to answer, but when he began to do so, counsel immediately objected
and advised Furgerson to invoke his Fifthémdment rights. For all of these reasons,

I find unpersuasive the plaintiffs’ argument that Furgerson waived his Fifth

Amendment rights on these grounds. Pl#mtargue that, in any event, given



Furgerson’s answers to the May 7, 2010, interrogatories, he already had testified as
to the cause of the accident and he, tloeegfcould not assettie Fifth Amendment
privilege at his deposition wittegard thereto. As &ady discussed above, however,
these answers never were exedyand the court will strikinose answers. For this

reason, | find this argument unpersuasive as well.

Next, the plaintiffs argue that becalsegerson voluntarily testified regarding
the Federal Motor Carriédafety Regulations, (“FMCSRs”), his previous log book
violations and the defensive driving training he received at Star, he could not,
thereafter, invoke the Fifth Amendment pliege to additionatjuestioning related to
those topics. However, for the reasolgesd below, | find this argument unpersuasive
as well. In support of this argument, the plaintiffs again relyMotchell and
Lamphier In Mitchell, the Supreme Court statedfaows: “a witness, in a single
proceeding, may not testify voluntarily ab@usubject and then invoke the privilege
against self-incrimination when questioradmbut the details.” 526 U.S. at 321 (citing
Rogers 340 U.S. at 373). As noted above, Hoeairth Circuit went a step further in
Lamphierby stating that “[w]herencriminatingfacts have been voluntarily revealed,
the fifth amendment privilege may not then be invoked to avoid disclosure of the
details.” 714 F.2d at 33@mphasis added) (citifigogers 340 U.S. at 373 and re
Folding Carton Antitrust Litigation609 F.2d at 873). Therefore, readMgchell
andLamphiertogether, it appears that whee tubject testimony would pose a real
and substantial danger fofrther incrimination beyonthe testimony already given,
there is no duty to disclose the furtltestimony. However, the Fifth Amendment
privilege against self-incrimination manot be invoked on no more than the mere
assertion by one claiming the priviletiet information sought by the government
may be incriminating.See Sharp920 F.2d at 1170. “Wheth#rere is a sufficient

-10-



hazard of incrimination is . . . a questiontioe courts asked to enforce the privilege.”
Sharp 920 F.2d at 1170 (citingoffman v. United State841 U.S. 479, 486 (1951)).

In Hoffman the Court explained that “[t]o stain the privilege, it need only be
evident from the implications of the questiamthe setting in which it is asked, that
a responsive answer to the question oexgrlanation of why it cannot be answered
might be dangerous because injurioustitisure could result.” 341 U.S. at 486-87.
In making this determination, a court asks two things: (1) whether the information is
incriminating in nature; and (2) whether criminal prosecution is sufficiently a
possibility. See Sharp920 F.2d at 1170-71. Findingatithe information sought is
incriminating in nature may appear in @ithof two ways. It may be evident on its
face, in light of the question asketbithe circumstances of its askirf®ge Shar®20
F.2d at 1170 (citingdoffman 341 U.S. at 486-87). If so,@hnquiry ends. If not, the
person asserting the privilegeay demonstrate its incriminating potential by further
contextual proof.See Shar®20 F.2d at 1170 (citingnited States v. Rylandet60
U.S. 752, 758-59 (1983)). If the incriminating nature of the information is
established, then the court must deteemvhether criminal prosecution is sufficiently
a possibility. In order to do this, thewrt must assess the objective reasonableness
of the target’s claimed apprehension of prosecuti®ee Sharp920 F.2d at 1171.
Furthermore, the reasonableness of aredaiapprehension should simply be assumed
once incriminating potential is found, ustethere are genuine questions about the
government’s ability to prosecuteee Shar®20 F.2d at 1171. In other words, once
Incriminating potential is found to exispurts should not engageraw speculation
as to whether the government will actually prose@ée,United States v. Edgerton
734 F.2d 913, 921 (2d Cir. 1984) (quotidgited States v. Jonegs03 F.2d 473, 478
(10" Cir. 1983)), and should only pursue theduiry when there are real questions
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concerning the government’s ability to do Isecause of legal constraints such as
statutes of limitation, double jeopardy or immunitgee Sharp920 F.2d at 1171
(citing In re Folding Carton Antitrust Litigation609 F.2d at 872).

Here, while Furgerson testified thia¢ was aware of the FMCSRs, that he
learned about them during three orientation programs at Star and that he refreshed
himself on updates to them, he invoked higtlFAmendment privilege as to questions
that insinuated that he was rastup to date on the regulations as he should have been
or that he was likely to ignore thesegudations because he believed them to be
unnecessary. (Ex. 2 at 57-81.) More spealfy, Furgerson testified that he had
completed three orientation programstdr, from August 2003 through September
or October 2004, during which safety traigiwas provided. (ExX at 70-71, 80.) He
stated that his most recent refresheurse was in approximately March 2009, in
preparation for a hazardous materials endorser(iex. 2 at 81.) Furgerson testified
that he kept a pocket book of the FMCSRBEistruck at all times. (Ex. 2 at 79-80.)

He further testified thaStar had given him a dev safety manual and handbook
which included rules and regulations ac@ogdo the company that included, among
other things, safety procedurg§x. 2 at 86.) Furgerson also testified that he passed

a test on these rules and regulations. (Ex. 2 at 86.)

It is due to this testimony regarding the FMCSRs that plaintiffs’ counsel
contends that Furgerson has waived lgistrio assert his Fifth Amendment privilege
as to further questioning le¢ing to the FMCSRs. The questions relating to the
FMCSRs to which Furgerson asserted hithAmendment privilege were as follows:
(1) at what time prior to March 2009 did last review those regulations; (2) whether

he thought the FMCSRs were necessarg;(@) how many hours were spent in Star’s
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orientation programs on the FMCSRs. The questions to which Furgerson invoked his
Fifth Amendment privilege with regard the FMSCRs appear to have been an
attempt to elicit testimony from him that Welated them, either because he was not

as up to date on them assteuld have been, he was trained properly with regard

to them or because he felt that these r@gris were unnecessary. Itis evident from
the implications of these questions, in fetting in which theyvere asked — more
specifically, a deposition in awi case the subject matterwhich is the same subject
matter giving rise to an active criminal irstigation as to the witness’s conduct — that

a responsive answer to theman explanation of why &y cannot be answered could

be dangerous because injurious disclosavédcresult to Furgerson. Thus, | find that

Furgerson did not waive his Fifth Amendn@nivilege to this area of questioning.

The same can be said of the questions regarding Furgerson’s log book
violations. In particular, Furgerson testifinat Star would eventually suspend and/or
terminate a driver if enough log book violations occurred and that most of his
violations occurred “early on,” betwe&®03 and 2006. (EX at 105, 112-13.)
However, Furgerson invoked the Fiflmendment when asked how many log book
violations, for a driver of his experiencgould be considered excessive. Again, |
find that Furgerson did not waive his Fifth Amendment privilege to this entire area of
guestioning by way of his testimony on thibgect. More specifically, | find that the
guestions he answered were not incrirtingato him, in that they were merely
regarding what he believed Star’s reactraould be to a driver with excessive log
book violations and his testimony that hellsmme log book violations “early on.”
However, the question regarding whether he believed his log book violations were
excessive, given his experience as a tdroker, could be incriminating by allowing

an inference that he, personally, was digegt or reckless driver. Thus, | find that
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Furgerson did not waive his Fifth Amendment privilege to this area of questioning.

The plaintiffs next argue that Furgen waived his Fifth Amendment privilege
by giving testimony related tofdefensive driving trainingn particular, Furgerson
testified that he believed defensive dnyimeant keeping up one’s guard to perceive
hazards or potential hazards and knowiregdbrrective action to avoid that hazard
in order to avoid an acciden(ex. 2 at 99-100.) He furthéestified that he had taken
a defensive driving class before beamployed by Star and that he had undergone
defensive driving training with his trainer@tar. (Ex. 2 at 100-01.) However, when
asked whether he believadlditional defensive driving training would have been
helpful in avoiding the accident at issue, Furgerson invoked the Fifth Amendment.
(Ex. 2 at 101-02.) He also invoked the Fifth Amendment to the following questions,
among others, related to defensive drivi(lg: what speed he was traveling before
applying his brakes just prior to the calhis; (2) how long it would take to stop a
17,000 pound tractor trailer on both dry pavab@and on wet pavement at a speed of
60 miles per hour; (3) whether anything diel or did not do contributed to the
collision; (4) whether he would agree tBpeed should be reduced in conditions such
as rain, snow, ice, sleet, elttcase the need to suddenly stop or slow down arose; (5)
what his responsibility would be if driving around a curve where he could not see too
far ahead; (6) whether, as a professionaikrdriver, he has to anticipate coming up
on an accident scene in inclement weath@myvfiether, as a professional truck driver,
he has a duty to manage #pace between his vehicle and others in front of him; (8)
whether defensive driving must be a natpaatt of a professional truck driver’s life
to be able to detect accident-producingaitans and to avoid &m daily; (9) whether
he realized the importance of reducing $peed by at least one-third of the posted

speed limitin inclement weagr due to reduced visibilitywhich affects reaction time;
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and (10) whether he would agree tlhgt slowing down a little, one can greatly

decrease braking distance.

Again, | find that providing answers to the questions to which Furgerson
invoked the Fifth Amendment could resultmcriminating evidence against him. As
stated earlier, Furgerson is the subjeerobngoing criminal investigation that could
resultin him being charged with involany manslaughter stemming from his conduct
surrounding the February 5, 2010, acciddtroviding answers to such questions as
enumerated above could result in incrimingtvidence against Furgerson, in that the
inference could be drawn that Furgersonrafea his truck in a negligent or reckless
manner and was so operatingtithe time of the collision. For these reasons, | find
that Furgerson did not waive his Fifth Amendment privilege as it relates to

guestioning pertaining to defensive driving training.

Lastly, the plaintiffs argue that Furgerson waived his Fifth Amendment
privilege as to the events tife days leading up to tlaecident, as well as the day of
the accident itself. The plaintiffs batkgs argument entirely on Furgerson’s May 7,
2010, answers to interrogatories. HoweVesready have struck these answers.

Therefore, | find the plaintiffs’ argument unpersuasive.

2. Improper Invocation of the Fifth Amendment

The plaintiffs also argue in their Mota to Compel that Furgerson improperly,
and in bad faith, invoked hisfth Amendment privilege to questions that would not
have subjected him to criminal liability. Aon, for the most part, | disagree. The

plaintiffs specify the following areas of questioning to which they argue that
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Furgerson so improperly invoked his Fifth Amdment privilege: (1) his sleep habits;

(2) capabilities of GPS devices; (3) whether his truck had a speed governor; (4)
capabilities of the Eaton Vorad collision avaida system installed on his truck; (5)
why he could not answer a question without invoking the Fifth Amendment; (6)
whether he would help in the discoverppess; and (7) whethbae would help the
plaintiffs get closure. The plaintiffs fiilher describe as “bewildering” Furgerson’s
invocation of the Fifth Amendment aswibether a particular photograph looked like
the inside of his truck and whether if cantdocuments reflected that his truck was

out of service from Januag9, 2010, through Februady 2010, he would disagree.

First, questions pertaining to Furgerson’'s sleep habits likely could be
incriminating under the circumstances e8ifically, Furgerson was asked whether he
considered himself to be a deep sleapewhether he tendetd wake up easily at
night. (Ex. 2 at 85.) Whilthis question might appear to be innocuous at first glance,
in the context in which it was asked, it cartpcould be incriminating. For instance,
as the defendants point out in their oppositorief, (Docket km No. 40), questions
related to Furgerson’s sleep habits, inagdivhether he was a “deep sleeper,” appear
to be aimed at eliciting tBsony that he was fatigued at the time of the collision, a
fact that could bear directly on his potential criminal liability. Moreover, questions
regarding the existence of a speed governor on Furgerson’s truck obviously go to his
speed at the time of the collision — anotlaet that could bear directly on his potential
criminal liability. Next, in response to questioning as to whether a particular
photograph looked like the inside of his tkutfind that Furgerson properly invoked
his Fifth Amendment privilge based on defense coursealontention that this
photograph depicted the Eaton Vorad collision avoidance system that the plaintiffs

argue was not working at the time of the catirsi In their Complaint, plaintiffs allege
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that Furgerson knowingly operated his tomdrailer without a functioning Vorad
warning system and, as a result, heedchegligently, recklessly, willfully and
wantonly, the very same accusations thatCommonwealth of Virginia is currently
investigating to determine whether Furgeracted with criminal negligence. All of
this being said, | find that Furgersormperly invoked his Fifth Amendment privilege

in this context and under these circumstances.

Next, the plaintiffs argue that Fgerson improperly invoked the Fifth
Amendment when asked when his vehicle wader repair prior to the accident. The
deposition transcript reveals that Furgerssstified that his truck had been out of
service prior to February 5, 2010. (Exat2135.) He further &ified that it was out
of service “[p]robably to the"of February. Just, say, go back three or four days.”
(Ex. 2 at 135.) When asked whethervineuld have any reason to disagree with
documents reflecting that it was outsafrvice from Januard9, 2010, until February
4, 2010, he stated “[t]hat’s about the timarigathat it was out of service.” (Ex. 2 at
135-36.) When asked to difgrthat it had been out of service for approximately
seven days, it appears that Furgerson atiettp answer that particular question by
thinking out loud to try to backtrack througte events of that time, but his attorney
advised him to invoke his Fifth Amendmeights, which he did, explaining that he
was doing so because he could not definitiaglgwer that particular question. | find
that invocation of the Fifth Amendmentnst proper to avoid answering a question
based merely on an inability to definitivgdyovide an answer. Furgerson should have
simply stated that he could not providedefinitive answer to that question and
stopped there. | further find, howeverathf Furgerson knewhe answer to that
guestion, his Fifth Amendmeptivilege would have beemaived on this issue given

his previous testimony. However, thah the case and, because Furgerson cannot
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provide a definitive answer, the court cannow compel him to do so. However, |

note that the plaintiffs are not left without any testimony from Furgerson on this
subject, and it is clear that they have wlnentation to support their contention as to
when Furgerson’s truck was umdepair. With regard to the questions pertaining to
whether Furgerson’s truck was equipped with GPS devices or other equipment that
could be “helpful to drivers,” the clear idmgation is that he was negligent if he did

not have such equipment orhi¢ did, he must either ' negligently ignored it or it

was not working properly. In either casbe answer to such question clearly is
potentially incriminating for Furgerson given the ongoing criminal investigation into
his conduct that could result in a chargaebluntary manslaughter. Thus, | find that

Furgerson’s invocation of the Fifth Amendnt to this line of questioning was proper.

Lastly, the plaintiffs argue thaturgerson improperly invoked the Fifth
Amendment to questions as to whyiheoked the Fifth Amendment in response to
the questions that he did and whether h&heal to provide closure to the plaintiffs.
| disagree. It is well-settled that “if éhwitness, upon interposing his claim, were
required to prove the hazard . . . hewd be compelled to surrender the very
protection which the privilegs designed to guarantee. To sustain the privilege, it
need only be evident from the implicatiosfghe question, in the setting in which it
Is asked, that a responsive answer &dbtestion or an explanation of why it cannot
be answered might be dangerous becausgous disclosure could resultMalloy,

378 U.S. at 11-12 (quotingoffman 341 U.S. at 486-87.) For the reasons already
discussed herein, it is evident from theplivations of the questions to which
Furgerson invoked the Fifth Amendmeiitat responsive answers thereto or an
explanation of why they could not be amsead could result in injurious disclosure.

Any question as to whether he wished tovie the plaintiffs closure can be viewed
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only, as the defendants allege, as amgitego “guilt” Furgerson into waiving his
Fifth Amendment rights. It is for theseasons that | find that Furgerson did not

improperly invoke the Fifth Amendment to this line of questioning.

Given all of the above findings, | will dg the plaintiffs’ motion insofar as it

seeks sanctions and insofar as it askscthurt to reconvene Furgerson’s deposition.

While the court has, in large parpheld Furgerson’s right against self-
incrimination, Furgerson is advised that his Fifth Amendment privilege may have
adverse consequences in this civil matken: instance, the trier of fact may draw
adverse implications from the invocatiortlud privilege and Furgerson may be barred
from introducing any evidence on any issurewhich he asserted the privile@ee
In re Heraud 410 B.R. 569, 575-76 (E.D. Mich. 2009).

B. Defendant Star’'s Motion to Compel

In its Motion to Compel, Star seeKtll and complete answers” to the
following: (1) Interrogatory No. 4; (2) Reiest for Production No. 1; (3) Interrogatory
No. 10; (4) Interrogatory No. 18; and (5)@Reest for Production No. 4. Star further
asks the court to compel the plaintiffsitave the appropriataedividual execute a
standard release for Smith Sr.’s military health records.

1. Interrogatory No. &nd Release for Military Records

Interrogatory No. 4 states as follows:
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Identify all healthcare providershe examined, treated or otherwise

provided medical care for each ottdecedents during the five years

preceding the subject accident, anddfy the dates and reason for each

treatment, consultation and exantioa. Please indicate whether you

will agree to execute medical releapermitting the Defendant to obtain

the decedents’ recordi®m each such provider.
The plaintiffs objected to the interrogatory as irrelevant, overly broad, unduly
burdensome and not likely to lead to thecovery of admissible evidence under Rule
26. The plaintiffs argue that the healtlit# decedents is not at issue in this wrongful
death action, noting that Star has admitteat both decedents veeinstantly killed
upon impact and received no medical treatméwlditionally, the plaintiffs note that
they stated in their response to Interrogatdo. 1 that they are making no claim for
loss of income under Vad@de Ann. § 8.01-52(2)(A).Therefore, they contend that the
request for medical records of either demgds irrelevant to the underlying wrongful
death action and the remaining damages souldtd plaintiffs argue that based upon
the damages sought, there is no legalsb#sat would permit Star to introduce
evidence of either decedentisalth condition at the time death and that Star fails
to provide the court with any case law in support of this position. To the contrary,
Star argues that the plaintiffs’ assertioattthe decedents’ health at the time of the
collision is not relevant to their wrongfdéath claims is without merit and has been
explicitly rejected by the Vginia Supreme Court iGraddy v. Hatche}t353 S.E.2d
741 (Va. 1987). Ilitsraddy, the court held that “thexpectancy of continued life of
the decedent is relevant and necessamystablish the extent of loss” of society,
companionship, comfort, glance, advice, services, protection, care and assistance

provided by the decedent. 353 S.E.2d at 744-45.

2Va. Code Ann. § 8.01-52(2)(i) provides recovery for loss of income of a decedent.
Therefore, the health of a decedent may be relevant to a claim for loss of income to the extent
that the ability to maintain gainful employment is concerned.
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| find that the health of the decedemsrelevant to the instant matter for
precisely the reason stated by Star. Itrie that the plaintiffs are not seeking
damages for lostincome under Va. CodmAg 8.01-52(2). Howeer, Va. Code Ann.
8 8.01-52(1) states as follows: “The vetde judgment of the court trying the case
without a jury shall include, but may not be limited to damages for the following . .
. [s]Jorrow, mental anguish, and solace vhmay include society, companionship,
comfort, guidance, kindly offices andhace of the decedent.” As the Virginia
Supreme Court iGraddynoted, the expectancy of tbentinued life of the decedent
Is relevant and necessaryetstablish the extent of losstte decedent’s beneficiaries
of society, companionship, comfort, gud®, advice, services, protection, care and
assistance provided by the decede®we353 S.E.2d at 744-45. Tl@&raddycourt
further held that such damages are appatpupon a showing that such items of loss
are supported by the evidenceee353 S.E.2d at 745.

Here, there is evidence in the rectrdt the decedents’ beneficiaries include
the following individuals: (1) Brandy G. Spradling: half sister of Smith Jr. and
daughter of Smith Sr.; (2) Andrew Smith: son of Smith Sr. and brother of Smith Jr.;
(3) Joseph Smith: son of Smith Sr. and brotdi&mith Jr.; (4) Thomas Wearen: half
brother of Smith Jr.; (5) Elijah Ellis: haltfrother of Smith Jr.; (6) Roxanne Smith:
surviving spouse of Smith Sr.; and (79fiha Henderson: surviving mother of Smith
Jr. Just as iGraddy, there is evidence in the recdydfore this court to show the
quality of the relationships between the deced and their beneficiaries. For instance,
in their First Supplemental Responses To $tansport Inc.’s First Interrogatories,
(Exhibit D to Docket Item No. 47), the pidiffs state that Smith Sr. provided love,
intimacy, comfort, support, emotional peation, physical protection, understanding

and emotional availability that only ava#ed husband of 14 years could provide to
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his widow, Roxanne Smith. They furtheat that Smith Sr. provided help with
household chores and regularly participate@dpairs needed to their residence. The
plaintiffs state that Smith Sr. provided fatherly guidance to his children, Brandy
Spradling, Joseph Smith anddrew Smith and was alwagsailable to each of them.
They state that he maintaith an emotional connectianith his children as only a
loving and devoted father could. RelatingSmith Jr., the plaintiffs state that he
provided his mother, Donna Henderson, with love and affection that only a son
can provide. They state that he was Irgstds with his two “@ll brothers,” Joseph
Smith and Andrew Smith, and that he g@tha special bond witkach of them that
only brothers can share. In fact, the pi#is state that they did everything together
and were, if possible, closer than brothé&tse plaintiffs state tht, at the time of his
death, Smith Jr. lived with his half-sist&randy Spradling, anithat he provided her
with protection, love anduipport. They concede that Smith Jr. was unable to develop
much of a relationship with either Thom&&aren or Elijah Ellis, his half brothers,
because both were significantly younger tiam. They state that while Wearen
knew Smith Jr. to be his hdifother, they rarely spokand Ellis was too young at the
time of Smith Jr.’s death to understand thattBdr. was his half brother. Given this
information, | find that thre is sufficient evidence ithe record to support that
society, companionship, coort, guidance, kindly officesnd advice of the decedents

were lost due to the decedents’ deaths.

All of this being said, | find that theelalth of the decedents for the five years
preceding their deaths is relevant and ssagy to determine éhappropriate measure
of damages for such loss. Star also #s&sourt to compel thplaintiffs to execute
a release for Smith Sr.’s military health redtd  However, | decline to compel the

plaintiffs to execute suaielease, as Smith Sr. wascharged in approximately 1978,
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more than 22 years prior to his deathg &tar has advanced no argument as to why
such medical records are relevant to thealges calculation, especially when it seeks
only medical records dating back five year$nterrogatory No. 4. For this reason,
| will deny Star’s Motion to Compel as itlages to the release of Smith Sr.’s military

health records.

2. Request for Production No. 1
Request for Production No. 1 states as follows:

Please produce true, correctd complete copies of all medical records

from all healthcare providers whovgaexamined, treated or evaluated

each of the decedents during thee years preceding the subject

accident.
The plaintiffs objected to this requdst production as “irrelevant, overly broad,
unduly burdensome and not likely to lead to the discovery of admissible evidence
under Rule 26.” Nonetheless, the plaintiffs went on to state that they were not in
possession of such documents and that ngihithe Federal Rules of Civil Procedure
requires them to obtain documents not in their possession. The plaintiffs further
suggested that Star may seek such decusnpursuant to Federal Rule of Civil
Procedure 45 by way of subpoenas. As Star notes, the plaintiffs, as administrators of
the decedents’ estates, sue on behalf of #tetsty beneficiaries. In other words, they
act as surrogates or trustees of the beiaees and, in that capacity, must make
reasonable efforts to obtain the information sought. That being said, and for the
reasons stated above in connection withrtoggatory No. 4, | will grant Star’'s Motion
to Compel as it relates to Request for PréidndNo. 1. Insofar as the plaintiffs have

such documents in their possession, | will order them to produce the documents.
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3. Interrogatory No. 10
Interrogatory No. 10 states as follows:

Please describe the neguand prognosis of any physical, mental and

emotional disabilities of the Plaiffs’ claimed beneficiaries since the

subject accident and state the dates and reasons for such treatment.
In their answers to interrogatories, the pldis, after objecting to this interrogatory
as irrelevant, overly broagague, unduly burdensome and hkely to lead to the
discovery of admissible evidence under Rifieindicated that Brandy Spradling has
received counseling from a psychiatrist amgb/sychologist for post- traumatic stress
syndrome. However, they fail to provitlee name of the treating medical provider
or the dates of treatment. The plaintiffetfier stated that thether beneficiaries have
relied upon the support of family and friend#t appears to the court that such
interrogatory seeks information that is relevant to the wrongful death action at issue,
in that whether the beneficiaries sought tmeait for mental or physical ailments goes
to show the extent of their mental anguadsha result of the decedents’ deaths. That
being said, | will grant Star’s Motion t8ompel insofar as | will order that the
name(s) of the treating medical provid¢résnd dates of Spradling’s treatment be
furnished to Star. | further will order thtte plaintiffs make reasonable efforts to
obtain the information requested as it relatethe other statutory beneficiaries. |If,
after reasonable efforts, the plaintiffseannable to obtain such information, the
plaintiffs must represent this to the coutt.the plaintiffs are unable to obtain the
requested information, Star then may hiavtake the depositions of the beneficiaries,
pursuant to Federal Rule of Civil Proceel30, or depose the beneficiaries by written

guestions, pursuant to Federal Rule of Civil Procedure 31.
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4. Interrogatory No. 18

Interrogatory No. 18 states as follows:

Please identify the residences of eafthe decedents and the Plaintiff's

claimed beneficiaries through theepent date and specify the time

periods when each of the referenaatividuals resided at each address.

Please also identify all other persombko resided at such addresses

contemporaneously with the above-identified individuals and specify the

time periods when any other individsiaesided at each such address.
The plaintiffs responded by providing grdddresses for each decedent and each
beneficiary, with the exception of Thom&aren and Elijah Ellis, whose addresses
were listed as unknown. In their opposition frike plaintiffs state that they have
responded with as much information as @ikable, and there is nothing more to offer.
However, they invite Stdo notice the deposition of abgneficiary, pursuant to Rule
30, to seek whatever infoation it deems lacking. | first note that this interrogatory
seeks information that is unlimited in its #rframe. For that reason, | find that it is
overly broad and would limit it to the 10 years preceding the decedents’ deaths.
Moreover, as with Request for ProdoctiNo. 1 and Interrogatory No. 10, the
plaintiffs must represent to the court thiegy have made reasonable efforts to obtain
this information, as opposed to merelytisigithat they have responded with as much
information as is available. If the phiffs are, indeed, unable to obtain the
information after reasonablefforts to do so, Star mayen resort to taking the

depositions of the beneficiaries, pursuant to Rule 30.

5. Request for Production No. 4

Request for Production No. 4 states as follows:



Please produce true, correct and conept®pies of any and all written

communications between the decedents and the Plaintiffs’ claimed

beneficiaries for five years preceding the subject accident.
The plaintiffs have stated that theyedin the process of obtaining the documents
responsive to Defendants’ request avilll supplement any documents intended as
exhibits at the trial of this matter accordance with the court’'s Scheduling Order.”
However, Star contends that this requestproduction is “not so limited, and the
Plaintiffs should be required to produaey and all correspondence between the
decedents and the beneficiaries, not flastcommunication that Plaintiffs intend to
introduce at trial.” In their responsés Star’s first rquest for production of
documents, (Exhibit B to Docket Item No. 4ffe plaintiffs state that they are not in
possession of the requested documentsrehéir opposition brig (Docket item No.
52), they state that should they comi® ipossession of them, they will supplement
their responses no later than what is pitedifor by the court’'s scheduling order. |
find that such information is relevant determining the relationships between the
decedents and their respective beneficgaraad, therefore, is relevant to the
determination of the measure of damagetofs of companionshid.agree with Star
that the request for production is not limiteddlocuments that the plaintiffs intend to
introduce as exhibits at triahd, therefore, the plaintiffeesponse is deficient in that
regard. The plaintiffs assehiat they are not in possessiof the requested documents.
Again, | find that the plaintis, as administrators of the decedents’ estates, have a duty
to make reasonable efforts to obtain tHfenmation sought. For all of these reasons,
I will grant Star’s Motion to Compel @8 Request for Production No. 4, and | will
order the plaintiffs to make reasonabféorts to obtain angnd all corespondence

between the decedents and their benefigdoiethe five years preceding the accident.
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[1l. Conclusion

For the reasons stated herein, the BféshMotion to Compel is denied, and
it is ordered that Furgerson’s unexecuted/Ma2010, answers to interrogatories are
struck. Star’'s Motion to Compel is dedj insofar as it seeks the military health
records of Smith Sr. Star's Motion to @pel is granted in all other respects,

consistent with this Memorandum Opinion.

The Clerk shall certify a copy of thidemorandum Opinion to all counsel of

record.

ENTER: August 30, 2010.

1l Dovmelo o Meoade @?WW
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