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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ABINGDON DIVISION

ROBERT ADAIR, €tc.,
Plaintiff,
MEMORANDUM OPINION
Case No. 1:10cv00037

V.

EQT PRODUCTION COMPANY,
Defendant

N N N N N N N

This matter is before the court &QT Production Company’s Motion For A
Protective Order On Production Of EilsaAnd Other Electronically Stored
Information, (Docket Item No. 333) NMotion”). The Motion was heard by the
undersigned on May 1, 2012. Based on the agguisrand representations of counsel,

and for the reasons stated below, the Motidhbe granted in part and denied in part.

|. Facts and Procedural History

The plaintiff, Robert Adair, sues on lmf of himself and others similarly
situated. Adair currently sues EQHroduction Company, (formerly known as
Equitable Production Company and Equitable Resources Energy Comiiz@y))(
The Second Amended Complaint allegest tAdair and the class members own
certain gas estate interests in coalbetharee, (“CBM”), gas fields in Dickenson,
Buchanan, Lee, Russell, Scott and Weseinties in Virginia, and are entitled to
payments from EQT as “deemed” lessors uhaieed-pooling orders of the Virginia

Gas and Oil Board, (“Board”). The pias have exchangeditiial written discovery
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requests, and the court hasahd the parties’ objections and decided which of these
requests the parties must answer, (Dotlean No. 331) (“Memorandum Order”).
Subsequently, EQT filed the Motion seedsientry of a protective order to avoid
producing emails and other electronically stbmformation, (“ESI”), in response to

the plaintiff’'s discovery requests.

In support of the Motion, EQT has provdithe Declaration of James Perkins,
(Docket Item No. 333, Att. No. 2) (“Perkieclaration”). Perkins is a principal with
Innovative Discovery, LLC, which providd#igation support services such as
processing and producing emails and ot&8t. According to Perkins, EQT has
provided Innovative Discovery, LLC, (“ID")with files containing emails, (“EQT
Email Files”). These files contain apprmately 370 gigabyteg;GBs”), of data,
which Perkins estimates to contdirb50,000 documents. EQT has provided no
information to the court with regard tehat information is contained in the EQT
Email Files or how it gathered these filEQT also has provided no information to

the court regarding any costs associatéti gathering the EQT Email Files.

According to Perkins, ID wouldharge EQT $275 per GB, or $101,750.00
total, to “process” the EQT Email File$his cost would include removing duplicates
and placing the remaining ESkana database for review. Once the ESl is placed in a
database, ID would charge EQT $9,250 penth for “storage and hosting.” The
Perkins Declaration provides varying estiggabf up to in excess of $4 million to
conduct an attorney review of the doamts contained irthis database for

responsiveness and privilege.



EQT also has identified eight key E@mployees whose emails would most
likely contain responsive information. @$e employees include Nicole Atkison,
Louise Bugna, Rick Crites, George B. Heflin, Rita McGlothlin-Barrett, Janet Minyard,
Melissa Richey and Ken Kirk, (“Key Emplegs”). EQT has advised ID that the Key
Employees’ email files contain 68.86 GB ddita, which ID would “process” for a
charge of $18,936.50 total. #sf processing, Perkins estimates that this database
would contain approximately 774,675 indlual documents. The Perkins Declaration
provides varying estimates of up toarcess of $778,000.00 to conduct an attorney

review of the documents contained in ttieggabase for respauasness and privilege.

On May 8, 2012, the Court entered ard€@rrequiring the parties to file any
proposals they wished the court to considiéh wegard to search terms that might be
used to limit the number of emails b produced by EQT in response to the
plaintiff's discovery requests. The pagieach filed a proposal with regard to the
search terms that might be used, (Daodiem Nos. 370, 371). David Seltz, one of
plaintiffs counsel, also filed a dechktion, (Docket Item No. 372) (“Seltz
Declaration”). Attached to the SeltzBlaration were a number of communications
between counsel for the parties regargingposed search terms and the number of
emails produced when thessasch terms were used to search the emails of two Key
Employees — Rita McGlothlin-Barrett andcRiCrites, (Docket Item No. 372, Att.
Nos. 1-7).

These attachments show that EQT, itd&lf the capability of running searches
of a particular employee’s email files faispecific period of time using one or more

search terms in combination. EQT haspratvided the court with any cost estimate
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associated with its own searches ofdtrail files. A Mg 11, 2012, email from
defense counsel shows the results of EQinning of a search with plaintiff's
proposed search terms on the emails oGMthlin-Barrett and Crites. (Docket Item
No. 372, Att. No. 2) (“Massie May 11 Email” According to defense counsel, this
search produced 184,378 emails. A subsegemail from defense counsel admits,
however, that the 184,378 figure previouslgypded was a total of the responses for
each search term and, therefore, rhaye included numerous duplicate emails,
(Docket Item No. 372, Att. No. 3) (“Massie May14 Email”).

A protective order has been enteredthis case, (Docket Item No. 253)
(“Protective Order”). The Protective Ordallows a disclosing party to designate
documents or other materials, including E&l,'’confidential.” Under the Protective
Order “confidential” material may be us&mhly for the purpose of this action.” The
Protective Order also limits the personswbom “confidential” material may be

further disclosed.

A Protective Order Allowing Clawback ghts also has been entered in this
case, (Docket Item No. 257) (“Clawback Orle In particular, the Clawback Order
states, in part: “The producing party iespically authorized to produce Protected
Documents without a prior privilege rew, and the producing party shall not be
deemed to have waived any privilege astpction in not undertaking such a review.”
“Protected Documents” are defined by tilawback Order as “any information or
documents that are subject to an objectiotherbasis of attorney-client privilege or
the work-product doctrine or any other prigéor immunity against discovery.” The

Clawback Order also states that anytypavho receives Protected Documents shall
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return them upon request from the producing party.

II. Analysis

The proliferation of electmically stored information, or ESI, and its production

in discovery present great challenges to today’s civil litigants and the courts.

Computerized data have become commonplace in litigation. The
sheer volume of such data, wheosmpared with conventional paper
documentation can be staggering. .. e@mgabyte is the equivalent of
500,000 typewritten pages....

For the most part, such data wéflect information generated and
maintained in the ordinary course lmiisiness. As such, discovery of
relevant and nonprivilegkedata is routine and within the commonly
understood scope of [Federal Rules of Civil Procedure] 26 and 34.

MANUAL FOR COMPLEX LITIGATION, (FOURTH), 811.446 (2004 kee alsd@ he Sedona
Conferencé The Sedona Conference Cooperation Proclaméti(2008) available

at http://www.thesedonaconference.org/dovad-pub/291 (last visited May 31, 2012)
(“The costs associated with adversar@@uct in pre-trial disavery have become a
serious burden to the American judicial system. This burden rises significantly in
discovery of electronically stored informai (“ESI”). In addition to rising monetary
costs, courts have seen escalating emopractice, overreaching, obstruction, and
extensive, but unproductive discovery disputes — in some cases precluding

adjudication on the merits altogether...”).

' The Sedona Conference is a nonprofit researdreducational institute dedicated to the
advanced study of law and policy, including coexplitigation and discovery of electronically
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In 2006, Federal Rule of Civil Protiere 26 was amended “to address issues
raised by difficulties in locating, retneng, and providing discovery of some
electronically stored information.’®@. R.Civ. P. 26(b)(2) advisory committee’s note
2006 amendment. Under Rule 26, a partyaanid the production of responsive ESI
if the party can demonstrate that the information is “not reasonably accessible because
of undue burden or cost.’EB. R.Civ.P.26(b)(2)(B);see Calixto v. Watson Bowman
Acme Corp.2009 WL 3823390 (S.D. Fla. Nov. 18)09). If the responding party
makes this showing, “the court may nonedisslorder discovery from such sources if
the requesting party shows good causensaering the limitations of Rule
26(b)(2)(C).” Fep. R. Civ. P.26(b)(2)(B). Rule 26(b)(2C) requires the court to
weigh “the burden or expense of the propadisdovery” against “its likely benefit,
considering the needs of the case, the amourtintroversy, the parties’ resources,
the importance of the issues at stake éetition, and the importance of the discovery
in resolving the issues.™®@. R. Civ. P.26(b)(2)(C).

Under these rules, some courts hdienaed discovery of ESI but, based on the
burden or expense, have shifted somdlaf #he costs of reteval and production to
the requesting part§aee Peskoff v. Fab&44 F.R.D. 54 (D.D.C. 2007Xubulake v.
UBS Warburg LLC217 F.R.D. 309 (S.D.N.Y. 2003ee also Universal Del., Inc. v.
Comdata Corp.2010 WL 1381225 (E.D. Pa. Mar. 31, 2010). Some of these courts,
however, have held that cost-shifting isgable only when the information sought is
relatively inaccessible, and this inaccessibibtthe the cause of the undue burden or
cost to the producing partgee Helmert v. Butterball, LL.2010 WL 2179180 (E.D.
Ark. May 27, 2010) (“...[c]ourts should not cadsr cost shifting when ESl is kept in

stored information.



an accessible formatReskoff v. Fabe£40 F.R.D. 26, 31 (D.D.C. 2004ubulake
217 F.R.D. at 324.

Accessibility, however, is not the issbefore the court on the Motion. EQT
admits that the emails areadily accessible. Furthermore, EQT does not argue that
the emails at issue do not contain relevaard material evidence. Instead, the issue
before the court is whether otherwise asilgle, responsive documents should not be
produced because of the high cost of reviewing those documents for privileged or
responsive information, or, in the alternatiwhether the cost of such review should

be shifted to the requesting party.

| start my analysis on this issue by recagmy that “the presumption is that the
producing party should bear the costresponding to properly initiated discovery
requests. Thompsonv. U.S. Dep’t of HYR19 F.R.D. 93, 97 (D. Md. 2003ke also
Oppenheimer Fund, Inc. v. Sandet87 U.S. 340, 358 (1978) (the party responding
to a discovery request ordinarily bears ¢ixpense associated with doing so). Also,
“[a] party that seeks an order from the ddbat will allow it tolessen the burden of
responding to allegedly burdensome electtoacords discovery bears the burden of
particularly demonstrating that burden asfdoroviding suggested alternatives that
reasonably accommodate the requestimtyjsdegitimate discovery needddopson
v. Mayor & City Council of Baltimore232 F.R.D. 228, 245 (D. Md. 2005).

There is little case law on the issues ofttier the cost of a privilege or other
review can be shifted to the requestingypar whether discovery should be limited

based on the cost of revievee Rodriguez-Torres v. Gov't Dev. Bank of P2B5
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F.R.D. 40, 44 (D.P.R. 2010) (court considecedt of privilege and confidentiality
review in addition to cost of production finding that the ESI requested was not
reasonably accessible because of undue burden andseesgisdJniversal Del.,
Inc., 2010 WL 1381225 (court ordered shiftingcokt of production but not costs of
privilege review). As stated above, R@é&(b)(2)(C) gives the court the ability to
“limit the frequency or extertdf discovery” — regardless accessibility — whenever
“the burden or expense of the proposestavery outweighs its likely benefit.’EB.
R.Civ.P. 26(b)(2)(C)(iii). Based on this, anektbourt’s “wide latitude in controlling
discovery,”Ardrey v. United Parcel Servz98 F.2d 679, 682 {4Cir. 1986), | hold
that the court may consider the costr@fiew of ESI for privileged or responsive
information in deciding whether discoveimposes an undue burden or cost on a
responding party. Furthermore, if the couere inclined to limit discovery based on
the burden or cost of the review, | hold tiia court could shift the costs of that

review, either in whole or in part, to the requesting party.

There is, however, another, more practieplproach available to the court in
this case. As Magistrate Judge Grimm notddapson the more practical approach is
to avoid the necessity of an expensiad Eme-consuming privilege review by entry
of a court order with a clawback provisitirat protects against a claim of waiver by
production of a privileged docume®ee232 F.R.D. at 232, 239 (judicially compelled
disclosure of otherwise privileged informatiis not a waiver of any privilege that
could be claimed)kee alsd/ictor Stanley, Inc. v. Creative Pipe, In250 F.R.D. 251,
262 (D. Md. 2008) (court-approved nonwaivegreement, such as discussed in
Hopson protects parties against waiver of prig#s). This is especially true in light

of the near impossibility of the use @ ch and information retrieval methodology to

8



find and withhold all priteged ESI from productiorSee Victor Stanley, In250
F.R.D. at 262.

As stated above, protective orders hagerbentered in thisase. One of these
orders, the Clawback Order, specificahates that any production made without a
privilege review “shall not be deemediave waived any privilege....” Furthermore,
defense counsel has suggested that the atbonv EQT to withhold any emails to and
from in-house and outside legal counsel thuce the risk of producing attorney-client
privileged information. Based on this, theuct is not persuaded that any review of

the ESI is necessary to protect privileged information.

With regard to ensuring the resporesiess of the emails provided, the
information before the court shows that E{@self has the ability to filter the emails
by custodian, by date and by combinatioroné or more search terms or keyword
searchesSee Spieker v. Quest Cherokee, | 2@D9 WL 2168892 (D. Kan. July 21,
2009) (defendant could conduct search for ESI using its own employees, making the
defendant’s reliance of an estimate fravendor “greatly exaggerated;” court
rejected argument ESI not reasonahblycessible). “[A]lthough basic keyword
searching techniques have been widatcepted both by courts and parties as
sufficient to define the scope of theirliglation to perform a search for responsive
documents,’see Victor Stanley, Inc250 F.R.D. at 261 (quoting ESI Symposium,
The Sedona Conferend&est Practices Commentagn The Use of Search &
Information Retrieval Methods in E-DiscoveB/Sedona Conf. J. 189, 201) (2007)
(hereinafter Search Best Practic8s this court is aware of their limitations. “[T]he

experience of many litigators is that simpéyword searching alone is inadequate ...
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because simple keyword searches e@pndbeing both over- and under-inclusive....”
Search Best Practiced 201 see also George L. Paul&son R. Baron, Information
Inflation: Can the Legal System Adap13 Rich. J.L. & Tech 10, at *38, 40 (2007)
(“[1Jt is not surprising that lawyers and tre whom they delegate search tasks may
not be particularly good at ferreting aesponsive information through the use of
simple keyword search terms.... Accordpnghe assumption on the part of lawyers
thatanyform of present-day search methodolegil fully find ‘all’ or ‘nearly all’
available documents in a large, heterogmus collection of data is wrong in the

extreme”).

EQT has not asserted that this filbgris of any burdensome expense. Insofar
as EQT argues that any such production daided to be reviewed for confidential
business information, the court could ordextthll emails be treatl as “confidential”
under the Protective Orderhilis, any sensitive business information contained in the
produced emails would be protected from &nyher disclosure. Also, if the court
orders EQT to turn over the emails retrigvy one or more of the filtered or keyword
searches suggested by the parties, pfsmtiounsel would then bear the burden of
review to inform the court whetherdleSI produced was oveclusive or under-
inclusive. If necessary, the court, witiput from the parties, could order additional
production based on further neéid or broadened searchieBnd such an approach

reasonable under the circumstances.

[1l. Conclusion

Based on the above-stated reasonsMbg&on will be granted in part and
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denied in part. An appropt@&order will be entered.

ENTERED this 31 day of May, 2012.

/sl @WW&W

WNITED STATES MAGISTRATE JUDGE
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