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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ABINGDON DIVISION

DORISBETTY ADDISON, ETC,, )
)
)
Plaintiff, ) Case No. 1:10CV00065
)
V. ) OPINION AND ORDER
)
CNX GASCOMPANY, LLC, ET AL, ) By: James P. Jones
) United States District Judge
)
Defendants. )

David S Sellings, Seven E. Fineman, and Daniel E. Seltz, Lieff, Cabraser,
Heiman & Bernstein, LLP, New York, New York, for Plaintiff; Jonathan T. Blank
and Lisa M. Lorish, McGuireWoods LLP, Charlottesville, Virginia, and James R.
Creekmore and Blair N.C. Wood, The Creekmore Law Firm PC, Blacksburg,
Virginia, for CNX Gas Company LLC.

The defendant CNX Gas Company CL“CNX") has filed a Motion to
Dismiss Plaintiff's First Amended Clagsction Complaint Pursuant to Federal
Rules of Civil Procedure 12(b)(6) and 1§{#. The motion has been fully briefed
by the parties. For the reasons set forth, the motion will be denied.

The court granted leave to file the Amended Complaint over the objections

of CNX. Addison v. CNX Gas Co., No. 1:10CV00065, 2012 WL 4127614 (W.D.

| will dispense with oral argument berse the facts and legal contentions are
adequately presented inethmaterials before the cauand argument would not
significantly aid the decisional process.
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Va. Aug. 1, 2012). CNX novmoves to dismiss the Amended Complaint on the
grounds that (1) it fails to jo indispensable parties; (2% claims are barred by the
applicable statute of limitations; (3) theaintiff's request for a court-appointed
expert is premature; (4) the injunctive réls®ught is contrary to the Virginia Gas
and Oil Act; (5) the breach of contractairh is barred because of a failure to
adequately allege a notice of breachraguired under the applicable coal bed
methane lease; and (6) the claim that royalties due undezabe Wwere improperly
calculated fails to stateagnizable basis for relief.

Upon careful consideration of the parties’ arguments, | find that the motion
should be denied.

The court has previously considdr and rejected CNX's arguments
concerning the failure to add as fes the applicable coal ownerkd. at *3. The
statute of limitations defense has simyabdeen considered and overruled in the
court's ruling on a prior motion to dismis&ddison v. CNX Gas Co., No.
1:10cv00065, 2011 WK553090, at *12-13 (W.D. Va. May 13, 201igport and
recommendations accepted, 2011 WL 4527812 (W.D. Va. Sept. 28, 2011).

| also find that at this pleadingasfe of the case, the requests for a court-

appointed expert and for injutive relief are at least plausél In addition, | find



adequate at this point theotice of breach allegatiofis.| reserve decision on
whether notice by the plaintiff Addisonssifficient for the entire putative class.

One of the plaintiff's claims is #t the royalties paid were improperly
calculated in that they did not reflecetlactual price for which the gas was sold.
She alleges that CNX “used gas pri¢bat were less than the actual proceeds
received by CNX, including prices amaoceeds CNX realizéakceived through
swap contracts and other hedging andkeiing activities.” (Am. Compl. § 59.)

The Oil, Gas and Coalseam Gasate, an exhibit to the Amended
Complaint, provides for the following yalties to be paid to the plaintiff:

On gas, 12.5% of the value ofggaroduced from the leased premises

and sold on or off the leased preessor used off the leased premises,

less a proportionate part of thest® incurred by Lessee in heating,

sweetening, gathering, transporting, dehydrating, compressing,

extracting, processing, manufagty or any other post-production

costs incurred by Lessee in mdsi such gas or other substance

merchantable . . ..
(Am. Compl., Ex. A § 3(a).CNX argues that this provisidres the royalty to the
production and sale of specific gassdecertain post-productions deductions, and
not to any “market speculation” or “fmcial hedging activity” which may be

engaged in by CNX. (Mem. in Supp. of Mot. to Dismiss 14.) The plaintiff

responds that because CNX was obligateder the law to obtain the highest price

2 On the earlier motion tdismiss, the court agreedaththere was a failure to

allege the required notice, but that defeatild be cured by pdeading once notice had
been given. 2011 W#553090, at *12.
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for the gas, to the extent it was rewardbgdrelated derivativarrangements, those
arrangements may be considered datermining whether CNX has met its
obligation.

While CNX may be ultimately correct dhe merits, | find that as a pleading
matter, the claim cannot be disséd at this stage of the cdse.

For these reasons, it ®RDERED that the defendant’s motion (ECF No.
128) is DENIED.

ENTER: Octoberl5,2012

K James P. Jones
UnitedStateDistrict Judge

® To the extent that the Amended Complasserts other claims that were earlier
dismissed, those claims remain dismiss@&tiout the necessity of response by CN3e
2012 WL 4127614, at *3 n.3.
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