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IN THE UNITED STATES DISTRICT COURT
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CASSIE V. MORTON,

Plaintiff, Civil Action N o. 1:14CV00047

M EM OM NDUM  OPINIO N

By: Hon. Glen E. Corlrad
Chief United States District Judge

SHEARER'S FOODS, LLC,

Defendant.

This case is presently before the court on the plaintiff s motion for leave to nmend or

supplem ent the record on appeal.'For the following reasons, the m otion will be denied.

Backaround

Plaintiffcassie M orton filed this employment discrimination action against Shearer's Foods,

LLC, on July 14, 2014.On Jtme 19, 2015, the defendant moved for summaryjudgment. After the

motion was fileds the plaintiff's attotney, Hilary Jolmson, moved to withdraw from representing her.

The coul't denied the motion to withdraw tmtil such time as new counsel made an appearance on the

. plaintiff s behalf or the plaintiff indicated that she intended to proceed without the assistance of

cotmsel. Thereafter, M s. Jolmson filed on the plaintiY s behalf a motion to stay f'urther proceedings

until the plaintiff had the opportunity to retain a new attorney.The court granted the motion in pm't,

and set a July 21, 2015 deadline for the plaintiffto advise as to whether she had retained substitute

counsel or had decided to proceed pro se.

On August 6, 2015, after no attorney had made an appearance on the plaintiff's behalf, the

court entered an order directing the plaintiff to file any affidavits or other evidence in response to

the pending summary judgment motibn by August 19, 2015. The order advised the parties tilat the

court would hold a hearing on the sllmmaryjudgment motion on August 24, 2015 at 1:00 p.m. in

Roanoke. The plaintiff subsequently requested and received two extensions of time in which to
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respond to the motion for sllmmaryjudgment. On August 21, 20 15, the court advised the plaintiff

that (Eshe must email her response to the defendant's motion to a11 parties by no later than 9:00 mm.

on Monday, August 24, 2015.'' Docket No. 45.

On August 24, 2015 at 7:59 a.m., the plaintiff sent an email to the court's deputy clerk,

defense counsel, and M s. Jolmson, which contained two attachments. The attachments consisted of

an affidavit from the plaintiff s mother, Patricia Herndon, and a series of emails sent by her mother

before the instant action was filed. The deputy clerk docketed both of the attachments at 8:43 a.m.

See Docket No. 46. She then fom arded the documents to the court's law clerk.

The court held a hearing on the sllmmaryjudgment motion at 1:00 p.m. that day, at which

the plaintiff appeared pro se. At the beginning of the hearing, defense counsel noted that he had

Gdreceived the filing this morning by M s. Morton.'' Aug. 24, 2015 H'rg Tr. 2. Defense counsel

suggested that the filing should be stricken since it was Gian affidavit of her mother (that didq not

really address any of the issues before the court on the motion for snmmary judgment.'' Id. at 2-3.

Defense cotmsel then proceeded to address the issues raised in the defendant's motion for sllmmal'y

judgment. After hearing from defense counsel, the court gave the plaintiff the opporttmity to

respond to the defendant's arguments. The court inquired as to whether there was anything else that

the plaintiff would want the court to consider in ruling on the summaryjudgment motion. ln

response, the plaintiff indicated that (çeverything . . . was within the paperwork'' that she had filed.

1d. at 10. The court advised the parties that it would proceed to rule on the motion.

On September 8, 2015, the court issued a memorandllm opinion and order granting the

motion for summary judgment. On October 8, 2015, the plaintiff filed a notice of appeal to the

United States Court of Appeals for the Fourth Circuit. M ore than five m onths later, on M arch 11,

2016, the plaintifffiled a pro se brief in opposition to the defendant's summaryjudgment motion,

along with 31 exhibits. Her appellate cotmsel has since filed a motion for leave to nm end or



supplement the record on appeal to include the new filings. In an accompanying affidavit, the

plaintiff maintains that the brief in opposition to the summary judgment motion, along with all of

the exhibits, were sent via email to the court's deputy clerk, defense cotmsel, and M s. Johnson at

approximately 5:00 a.m. on August 24, 2015.

Discussion

Plzrsuant to Rule 10(a) of the Federal Rules of Appellate Procedure, the record on appeal

includes (Gthe original papers and exhibits filed in the district coulf'; Sçthe transcript of the

proceedhgs, if any''; and $1a certified copy of the docket entries prepared by the district clerk.'' Fed.

R. App. P. 10(a). The record may be corrected or moditied by the district court in two instances: (1)

when there is a dispute over çswhether the record truly discloses what occurred in the district comf';

and (2) when material is Slomitted or misstated in the record by error or accident.'' Fed. R. App. P.

10(e). It is well-settled that Rule 10(e) may be employed only to tisupplement the record on appeal

so that it acclzrately reflects what occurred before the district court.'' Belber v. Lipson, 905 F.2d

549, 551 n.1 (1st Cir. 1990). çtlt is not a procedure for putting additional information, no matter

how relevant, before the court of appeals that was not before the district coult'' 1d.; see also

Rohrbouch v. Wyeth Labs.s Inc., 916 F.2d 970, 973 n.8 (4th Cir. 1990) (affirming the district

court's decision not to supplement the record on appeal with documents that the plaintiff had not

fled or brought to the attention of the district court when it considered the defendant's motion for

sllmmaryjudgment); Thomas v. Lodge No. 2461, 348 F. Supp. 2d 708, 710 (E.D. Va. 2004) (ççour

Coul't . . . has made clear that the pupose of Rule 10(e) is not to allow a district court to add to the

record on appeal m atters that did not occtlr there in the course of the proceedings leading to the

judgment under review.'') (internal citations omitted).

In this case, the plaintiff is seeking to add materials to the record on appeal that were not

presented to the court before it nzled on the defendant's motion for summary judgment. At that



time, the record contained the affidavit from the plaintiff s mother and various emails that hey

mother had sent to attorneys and other individuals before the instant action was filed. The plaintiff

sent an email containing those documents to the court's deputy clerk, who, in t'urn, forwarded the

email to the 1aw clerk assigned to the case. The deputy clerk also docketed those documents.

W hile the plaintiff contends that she also sent an email containing the brief and other exlzibits, she

has not produced that email or provided any evidence indicating that the email or its attachments

were received by the deputy clerk or defense counsel. M oreover, the court did not see or review the

brief and other exhibits prior to nlling on the defendant's motion; the court did not rely on them in

reaching its decision', and the court did not reference them in its memorandum opinion. Because the

brief and other exhibits were not part of the record or otherwise presented to the court before it

nzled on the defendant's motion,' it would be inappropdate to supplement the record on appeal to

include those additional docllments.

Conclusion

For the reasons stated, the plaintiff s motion to amend or supplement the record on appeal

will be denied. The Clerk is directed to sçnd copies of this order to the plaintiff and a11 cotmsel of

record.

NDATED: This 3 day of July, 2016.

/

Chief United States District Judge


