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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
BIG STONE GAP DIVISION

ROBIN DARNELL,
Plaintiff,

)
)
)
) Civil Action No. 2:08cv00066
) REPORT AND
)
)
)

RECOMMENDATION

MICHAEL J. ASTRUE,
Commissioner of Social Security, By: PAMELA MEADE SARGENT
Defendant. ) WITED STATES MAGISTRATE JUDGE

|. Background and Standard of Review

The plaintiff, Robin Darnell, filed ils action challenging the final decision of
the Commissioner of Social Security, ("Gmissioner”), denying plaintiff's claim for
disability insurance benefits, (“DIB”), under the Social Security Act, as amended,
(“Act”), 42 U.S.C.A. § 423 (West 2003 & Supp009). Jurisdiction of this court is
pursuant to 42 U.S.C. § 405(g). This cadesfore the undergned magistrate judge
by referral pursuant to 28 U.S.C. § 636(b)(1)(Bk directed by the order of referral,

the undersigned now submits the following report and recommended disposition.

The court’s review in this case is linitéo determining if the factual findings
of the Commissioner are supported by sutitabevidence and were reached through
application of the coect legal standardsSee Coffman v. Bowgs9 F.2d 514, 517
(4th Cir. 1987). Substantial evidence hasibdefined as “evidence which a reasoning

mind would accept as sufficient to support a particular conclusion. It consists of more
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than a mere scintilla of @ence but may be somewHeass than a preponderance.”
Laws v. Celebrezz868 F.2d 640, 642 (4th Cir. 1966). “If there is evidence to
justify a refusal to direct a verdict vee the case before a jury, then there is
“substantial evidence.”” Hays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 1990)
(quotingLaws 368 F.2d at 642).

The record shows that Darnell proteetivfiled her application for DIB on June
8, 2006, alleging disabilitas of April 1, 2008,based on chronic fatigue syndrome,
migraine headaches, sciatic nerve problerahlems with her right eye and restless
leg syndrome. (Record, (“R.”), at 15, 102-@64.) The claim was denied initially and
upon reconsideration. (R. at 53-55, 58-60821366.) Darnell then requested a hearing
before an administrative lawdge, (“ALJ"). (R. at 69.he ALJ held two hearings,
the first of which was heldn February 11, 2008, andeteecond which was held on
May 12, 2008, at which Darnell was repented by counsel. (R. at 27-49.)

By decision dated May 28, 2008, the ALhabel Darnell’s claim. (R. at 15-26.)
The ALJ found that Darnell met the nondigigpinsured status requirements of the
Act for DIB purposes through March 31, 20{B. at 17.) The ALJ also found that
Darnell had not engaged in substantial gainful activity since April 1, 20R5at 17.)
The ALJ found that the medical evidence established that Darnell suffered from severe

impairments, namely hypertension, sttess leg syndrome, chronic fatigue,

!Darnell indicated on her DIB application that she became disabled on December 23,
2004. (R. at 102.) However, she amended her onset date to April 1, 2005, at her hearing. (R. at
44.)

’Darnell’s alleged date of disability was April 1, 2005, and her date last insured is March
31, 2010. Therefore, the relevant time period is April 1, 2005, through March 31, 2010.
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osteoarthritis, a mild to modste depressive disorder, raiherwise specified, and a
low average range of intelligence, boé¢ found that Darnell did not have an
impairment or combination of impairmedisted at or medicallgqual to one listed
at 20 C.F.R. Part 404, SubpBrtAppendix 1. (R. at 122.) The ALJ also found that
Darnell had the residual futignal capacity to performsiple, repetitive, routine light
work® that was not precluded by the regtdnos identified by Dr. William Humphries,
M.D., and that did not require more thagtasionally working with the public. (R. at
23, 464-75.) Therefore, the ALJ found tidrnell was unable to perform her past
relevantwork. (R. at 25.) Bad on Darnell’'s age, educati, work history and residual
functional capacity and the testimony of @&bonal expert, thALJ found that other
jobs existed in significant numbers the national economy that Darnell could
perform, including those of a cleaner, a gahi&aborer, a food service worker and a
stock clerk. (R. at 25.) Thus, the Alalind that Darnell was nander a disability as
defined under the Act, arsthe was not eligible fdenefits. (R. at 26$ee20 C.F.R.

§ 404.1520(g) (2009).

After the ALJ issued his decision, Dathpursued her administrative appeals,
(R. at 10), but the Appeals Council deniedieguest for review. (R. at 1-4.) Darnell
then filed this action seeking reviewthie ALJ’s unfavorable decision, which now
stands as the Commissioner’s final decisi®ee20 C.F.R. 804.981 (2009). This
case is before the court on Darnell’s motion for summary judgment filed March 31,

2009, and on the Commissioner’s motiongammary judgment filed May 1, 20009.

3Light work involves lifting items weighing up to 20 pounds at a time with frequent
lifting or carrying of items weighing up to 10 pountfsan individual can do light work, she also

can do sedentary workee20 C.F.R. § 404.1567(b) (2009)
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Il. Facts

Darnell was born in 196%yhich classifies her as a “younger person” under 20
C.F.R. § 404.1563(c). (R. at 102.) Ddtnebtained her general equivalency
development, (“GED”), diplom and has past relevant work experience as a cashier,

a receptionist and a veterinary assistant. (R. at 141, 155, 161.)

Donna J. Bardsley, a vocational experas present and testified at Darnell’s
second hearing. (R. at 36-38.) Bardsley cfastsDarnell’s past work as a cashier as
unskilled, mediurhwork. (R. at 37.) Bardsley classified Darnell’'s past work as a
veterinary assistant as semiskilled, héavgrk. (R. at 37.) Bardsley was asked to
consider an individual of Darnell’'s agajucation and past woexperience who had
the residual functional capacity to perfosimple, routine, repetitive light work that
was consistent with Dr. Humphries’ssssment and that required only occasional
contact with the public, co-workers angpgrvisors. (R. at 37, 464-75.) Bardsley
stated that there would be a significant twemof jobs available in the economy that
such an individual could perform, includijabs as a cleaner, a general laborer, food
service related occupations and a stoekkcl (R. at 37.) Bardsley was asked to
consider the same individualit who would require a sitésd option. (R. at 38.) She

stated that there would be no jobs avail#iidd such an individual could perform. (R.

“Medium work involves lifting items weighing up to 50 pounds at a time with frequent
lifting or carrying of items weighing up to 25 pounds. If an individual can do medium work, she
also can do sedentary and light wdslee20 C.F.R. § 404.1567(c) (2009).

*Heavy work involves lifting objects weighing up to 100 pounds at a time with frequent
lifting or carrying of objects weighing up to 50 pounds. If someone can do heavy work, she also
can do medium, light and sedentary woB8ee20 C.F.R. § 404.1567(d) (2009).
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at 38.) Bardsley was next aski® consider the first hypothetical individual, but who
would have the residual functidreapacity to perform sedentanyork. (R. at 38.)
Bardsley stated that there would be no jafsailable that such an individual could
perform at the sedentary levéR. at 38.) Bardsley alsostifed that an individual of
Darnell’'s age, education and work experience who was limited as testified to by
Darnell would not be able f@erform any jobs. (R. at 38&he also stated that there
would be no jobs available should the indual miss three days of work a month or
more. (R. at 38.)

In rendering his decision, the ALJ rewed medical records from Dr. Larry T.
Wilson, M.D.; Hugh Tenisn, Ph.D., a state agency psychologist; Dr. Frank M.
Johnson, M.D., a state agency physicianyersity of Virginia; Dr. Donny Reeves,
M.D.; Southeastern Retina AssociatesC.; Dr. Joseph Duckwall, M.D., a state
agency physician; Joseph |. Leizer, Ph#state agency psychologist; Robert S.
Spangler, Ph.D., alicensed psychologist;@ndVilliam Humphries, M.D. Darnell’s
attorney submitted additional medical records from Dr. Wilson to the Appeals

Council/

The record shows that Darnell’s treafiphysician, Dr. Larry T. Wilson, M.D.,

®Sedentary work involves lifting items weighing up to 10 pounds at a time and
occasionally lifting or carrying articles like docket files, ledgers and small tools. Although a
sedentary job is defined as one which involves sitting, a certain amount of walking and standing
is often necessary in carrying out job duties. Jobs are sedentary if walking and standing are
required occasionally and other sedentary criteria are @20 C.F.R. § 404.1567(a) (2009).

’Since the Appeals Council considered this evidence in reaching its decision not to grant
review, (R. at 1-4), this court also should consider this evidence in determining whether
substantial evidence supports the ALJ’s findir®se Wilkins v. Dep’t of Health & Human
Servs, 953 F.2d 93, 96 {4Cir. 1991).
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began treating her in Mar@®902 for complaints of stress, hypertension, depression,
chronic sinus congestion and migraine laeds. (R. at 219.) Darnell was prescribed
Paxil. (R. at 220.) In May 200Darnell reported that heymptoms of depression had
improved since taking her medition. (R. at226.) In ju2002, Darnell reported that
she felt very good sincekimg Paxil. (R. at 233-34.) She had no complaints of
depression and reported that her sinusss lahd improved with medication. (R. at
233.) On August 20, 2002, Datheomplained of migraine headaches. (R. at 236-37.)
On August 28, 2002, she was diagnosed with sinusitis. (R. at 238-39.) In April 2003,
Darnell complained of back pain, whishe reported was worsened by prolonged
standing or lifting, and foot pain that radidtup into the back of her legs. (R. at 248-
49.) She reported that her depression walsseatrolled with medication. (R. at 248.)
Dr. Wilson diagnosed lower back mussjgasms, hypertension and depression. (R.
at 248.) In May 2004, Darnell complainedioiv back and hip pain. (R. at 262-63.)
She reported that her depression was waltrolled with medication. (R. at 263.) She

was diagnosed with hypertension. (R. at 263.)

In January, Februarynd March 2005, Darnell wadiagnosed with sinusitis.
(R. at277-85.) On March 13005, Dr. Wilson reported that Darnell was ambulatory
with a steady gait and free of acute injufiR. at 286-87.) He reported that she was
able to move all extremities with full rangémotion. (R. at 286.) She had a normal
affectand demeanor. (R. at 287.) Dild&h diagnosed chronic fatigue syndrome and
depression. (R. at 287.) In April 2005,.Wilson reported thatlinically he saw
“very little wrong” and that Darnell’s symdipms were by far in excess of physical
findings. (R. at 289.) He suspected undaxyilepression that wavorsening. (R.

at 289.) In November 2005, b®ll’'s hypertension was moslkty controlled, and her



depression was well-controlledth medication. (R. @&90-91.) Dr. Wilson reported
that Darnell’s chronic fatigue syndrome likavas related to depssion. (R. at 291.)
Darnell stated that she felt better when she did not work. (R. at 291.)

In May 2006, Darnell reportethat she was having problems with her right eye.
(R. at 345-46.) She had 20/30 visionbath eyes. (R. at 346.) In August 2006,
Darnell complained of knee pain. (&.347-48.) Dr. Wilson recommended that she
take glucosamine and chondroitin. (R34d8.) OnDecember 11, 2006, an x-ray of
Darnell’s left knee showed mild ostetaitis. (R. at 353.) On December 18, 2006,
Darnell reported an inabilitio bear weight on the left knee after feeling a pop and
stabbing pain while walking up stairs. . @ 354.) She reported significant pain, and
Dr. Wilson administered an injection oeBadron. (R. at 355.) He ordered an MRI
of Darnell’s left knee. (R. at 355.) anuary 2007, an MR dlie left knee showed
a medial meniscal tear,aderate joint effusion and mraw changes consistent with
red marrow reconversion. (R. at 356-843-44.) In February 2007, Darnell saw Dr.
Beau M. Cassidy, M.D., an orthopedist, atrguest of Dr. Wilson(R. at 360-62.)
Dr. Cassidy confirmed a right knee medial meniscus tear, and arthroscopic surgery
was recommended. (R.361-62.) Darnell elected fwoceed with the surgefy(R.
at 361.) In March 2007, Darnelbmplained of bilateral gepain and hip pain. (R. at
363-64.) Dr. Wilson reported that Darnellssambulatory with a steady gait and free
of acute injury. (R. at 364.) She was aldenove all extremies with full range of
motion and denied pain with movemen{R. at 364.) Her affect and demeanor were

normal. (R. at 364.) In August 2007, Ddtrmmplained of fatigue and body aches,

8There is nothing in the record to indicate that Darnell followed through with this
surgery.



including pain in both knees, with the lefte being worse. (R. at 368-69.) Dr. Wilson
diagnosed acute sinusitis, hypertensionfatigue. (R. at 369.In September 2007,
Darnell’'s hypertension was not well-corteal. (R. at 371-72.) She complained of
continued left knee pain and worsening right knee pain. (R. at372.) Dr. Wilson noted
that Darnell was using a walker. (R3&2.) He reported th&e would refrain from
ordering x-rays or other diagnostic ®sintil Darnell was in a “more financially
viable position.” (R. at 372.)

In January 2008, Dr. Wilson completed a chronic fatigue syndrome
guestionnaire, indicating that Darnell suéfd from chronic fatigue syndrome, as well
as hypertension, high cholesterol and restless leg syndrgieat 432-36.) He
reported that her prognosis svgood. (R. at 432.) Dr. Wilson reported that Darnell
had muscle pain; headaches of a new tyattern or severity; unrefreshing sleep; and
post-exertional malaise lasting for more tBdrhours, which had persisted or recurred
during six or more consecutive months. @ 433.) He reported that Darnell's
emotional factors contributed to her symptorf. at 433.) He indicated that Darnell
would require a job that alleed her to shift positions. (Rt 435.) In an office note
dated January 24, 2008, Drilgéon stated that Darnell had “intermittent issues” with

headaches, muscle pain and fatigue. (R. at 479.)

In May 2008, Dr. Wilson completed adédache questionnaire, indicating that
Darnell was diagnosed with hypertensiolnronic fatigue syndrome, depression and
migraine headaches. (R. at 483-89.) Hm®rted that her headaches were associated
with nausea/vomiting, photosensitivityhéh mood changes. (R. at 484-85.) He

reported that he did not know the appmate frequency of Darnell’'s headaches, but



that the duration of herdadaches was hours. (R484.) Dr. Wilson reported that
lack of sleep, noise and stress triggeDaanell’s headaches. (R. at 484.) Bright
lights, moving around and noisgede her headaches worse. (R. at 484.) He indicated
that an objective sign of Daell's headaches was impaired sleep. (R. at 486.) He
reported that emotional factors contributedmewhat” to the severity of Darnell’'s
headaches. (R. at 486.) He indicated Betell’'s impairments had lasted or could
be expected to last at least 12 mon{lis.at 487.) He reportdtat Darnell would be
precluded from performing even basic warkivities when she had a headache. (R.
at487.) He reported that Deell would need unscheduled breaks during the workday.
(R. at 487.) Dr. Wilson reportatiat Darnell could toleratmoderate stress. (R. at
488.) He indicated that Darnell’s impairmgebuld cause her be absent from work
more than four times a month and that her chronic fatigue syndrome was a limiting

factor, which was severe and unpredictable. (R. at 488.)

On February 27, 2006, Hugh Tenisd?.D., a state agency psychologist,
completed a Psychiatric Review Technidolen, (“PRTF”), indicating that Darnell
suffered from a nonsevere affective disatrd(R. at 292-305.) He indicated that
Darnell had no restrictioon her activities of daily limg. (R. at 302.) He also
indicated that Darnell had no limitation in maintaining social functioning or in
maintaining concentration, persistencgace and that she had not experienced any
repeated episodes of decompensatigh. at 302.) Tenison deemed her mental
allegations to be partially credible..(Bt 304.) On November 28, 2006, Tenison
completed another PRTF, indicating thatiidl’s impairments were not severe. (R.
at 377-90.) No limitations were notednd Tenison found that Darnell had not

experienced any repeated episodes of ipemsation. (R. at 387.) He again deemed



her allegations to be parlyacredible. (R. at 390.)

On February 28, 2006, Dr. Frank Mdhhson, M.D., a state agency physician,
indicated that Darnell had the residual fimcal capacity to perform light work. (R.
at 306-13.) No postural, manipulative, visual, communicative or environmental
limitations were noted. (R. at 308-0@h November 28, 2006, Dr. Johnson again
indicated that Darnell had the residual fimeal capacity to perform light work. (R.
at 391-97.) He indicated that Darnell awiccasionally climb, stoop, kneel, crouch
and crawl and frequently balance. . (Rt 393.) No manipulative, visual,
communicative or environmental limitatiomgere noted. (R. at 393-94.) Darnell’s
statements were deemedtmly credible. (R. at 397.)

On October 16, 2006, Darnell was seeb@itheastern Retina Associates, P.C.,
for complaints of eye pain and blurregiain. (R. at 373-76.) She was diagnosed with
an abnormal blood vessel growth of the righe. (R. at 373-74.) Darnell elected to

proceed with laser treatmentdorrect the problem. (R. at 374.)

On April 23, 2007, Dr. Joseph DucklyaV.D., a state agency physician,
indicated that Darnell had the residuahétional capacity to perform medium work.
(R. at 398-404.) He indicadl that Darnell could occasionally climb, stoop, kneel,
crouch and crawl and frequently balance. (R. at 400.) No manipulative, visual,
communicative or environmental limitations were noted. (R. at 400-01.) Dr. Duckwall

found Darnell’'s statements to be partially credible. (R. at 403.)

On April 25, 2007, Joseph I. LeizePh.D., a state agency psychologist,
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completed a PRTF, indicating that Dalinsuffered from a nonsevere affective
disorder, namely a depressive disordet, otherwise specified. (R. at 405-18.) No
limitations were noted, and Leizer foutldat Darnell had not experienced any
repeated episodes of decomgation. (R. at415.) Leizdeemed Darnell’s allegations
partially credible, and he opined thateskhould be able to perform the mental

demands of all levels of work. (R. at 418.)

On February 5, 2008, Robert S.aBgler, Ph.D., a licensed psychologist,
evaluated Darnell at the request ofrel's attorney. (R. at 452-61.) Spangler
reported that Darnell seemed socially edant and mildly demssed. (R. at 452.)
She demonstrated good concentration andappsopriately persisteé on tasks. (R.
at452.) The Wechsler Adult Intelligenceg®e-Third Edition, (“WAIS-III"), test was
administered, and Darnell obtained a vetkakcore of 93, a performance 1Q score
of 89 and a full-scale IQ score of 91. . @ 455, 460.) Spangler diagnosed Darnell
with a mild to moderate depressive disamaot otherwise specified, and low average
range of intelligence. (R. at 456.) Spargissessed DarnaliGlobal Assessment of
Functioning score, (“GAF”"jat 60-55° (R. at 456) Spangler indicated that Darnell’s

prognosis was fair with regular mental health treatment. (R. at 456.)

°The GAF scale ranges from zero to 100 and “[c]onsider[s] psychological, social, and
occupational functioning on a hypothetical continuum of mental health-illnegssNDsTIC
AND STATISTICAL MANUAL OF MENTAL DISORDERSFOURTHEDITION, (“DSM-1V”), 32
(American Psychiatric Association 1994).

9t is unclear whether Spangler intendedizdl’'s GAF score to be 60-65 or 55-60. (R.
at 456.) Therefore, | will define both sets of scores. A GAF score of 51-60 indicates that the
individual has “[m]oderate symptoms ... OR moderate difficulty in social, occupational, or
school functioning ....” DSM-IV at 32. A GAscore of 61-70 indicates that “[sJome mild
symptoms ... OR some difficulty in social, apational, or school functioning ... , but generally
functioning pretty well, has some meaningful interpersonal relationships.” DSM-1V at 32.
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Spangler completed a mental assesg$medicating that Darnell had a more
than satisfactory ability to understand, remendnd carry out simple job instructions.
(R. at 457-59.) He indicated that Ddtrfead a limited, but satisfactory, ability to
follow simple work rules, to use judgmetd,interact with sup®isors, to function
independently, to maintain attention asmhcentration and to understand, remember
and carry out complex and detailed instiares. (R. at 457-58.) Spangler indicated
that Darnell had a limited, bsatisfactory, to a seriously litad ability to relate to co-
workers, to deal with the public, to dealth work stress, to maintain personal
appearance, to behave in an emotionstible manner and to relate predictably in
social situations. (R. at 457-58.) He ioatied that Darnell had a seriously limited
ability to demonstrate reliability based o deagnosis of chronic fatigue syndrome.
(R. at 458.) Spangler indicated that Ddim@uld, on average, miss two days of work

per month as a result of her impairments. (R. at 459.)

On March 18, 2008, Dr. William Humples, M.D., examined Darnell at the
request of Disability Determination Seé®s. (R. at 464-69.) Upon examination,
Darnell had a moderately reckd range of motion of heeck. (R. at 466.) Her back
range of motion was mildly reduced withild to moderatelorsal kyphosis. (R. at
466.) Darnell had reduced rangfanotion in both shoulds. (R. at 466.) Her memory
was intact for recent and remote eveats] her intelligence wagthin normal range.

(R. at 467.) Dr. Humphries reported tHa#r affect was flat. (R. at 467.) Dr.
Humphries diagnosed Darnell with mitiastolic hypertension; obesity; recurrent,
intractable migraine headaches; paresthesias of both hands; chronic lumbar strain with
peripheral neuropathy of both lower extrengtiehronic fatigue, by history; possible

mild degenerative joint disease of the #mc spine; mild degenerative joint disease
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of both feet; and possible degenerative jdisease of both knees. (R. at 467.) Dr.
Humphries reported that Daathwould be limited to sithig, standing and walking for
up to six hours in an eight-hour workdé&ypccasionally lifting items weighing up to
50 pounds and up to 25 pounds frequentlytarmtcasional climbing and crawling.
(R. at 468.) He reported ah Darnell could not perform repetitive gripping and
grasping in a production-type situation, tehé would be restricted from heights and

hazards and that she could not use left foot controls. (R. at 468.)

In a Medical Source Statement Of iy To Do Work-Related Activities
(Physical), Dr. Humphries opined that Daltrcould occasionally lift and carry items
weighing up to 50 pounds and frequently &hd carry itemsveighing up to 20
pounds. (R. at470.) He indicated that Ddrceuld sit, stand and walk for up to two
hours without interruption and a total ok $iours in an eight-hour workday. (R. at
471.) He indicated that Darnell couldaasionally use both hands to reach overhead
and to push and pull, andeshould frequently use them to reach, handle, finger and
feel. (R. at472.) Dr. Humphries indicatibat Darnell could frequently use both feet
for the operation of foot controls. (Rat 472.) He found that Darnell could
occasionally climb stairs and rampsldrece and kneel; frequ#ly stoop and crouch;
and never climb ladders asdaffolds or crawl. (R. at 473.) Dr. Humphries indicated
that Darnell could occasionally operate a motor vehicle, work within temperature
extremes and around vibrations; frequemttrk around humidity and wetness, loud
noise, dust, odors, fumes and pulmonartaints; and never work around unprotected
heights or moving mechanical parts. @R474.) He indicatethat Darnell had the

ability to perform basic activities of daily living. (R. at 475.)
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lll. Analysis

The Commissioner uses a five-stepgass in evaluating DIB claim&ee20
C.F.R. 8 404.1520 (2009%ee also Heckler v. Camphei61 U.S. 458, 460-62
(1983);Hall v. Harris, 658 F.2d 260, 264-65 (4th Cir. 1981). This process requires
the Commissioner to consider, in order, Wieeta claimant 1) isvorking; 2) has a
severe impairment; 3) has an impairmeat timeets or equals the requirements of a
listed impairment; 4) can return to her paedevant work; and 5) if not, whether she
can perform other workSee20 C.F.R. § 404.1520. If the Commissioner finds
conclusively that a claimant is or is nosalbled at any point in this process, review
does not proceed to the next st&§ee20 C.F.R. § 404.1520(a) (2009).

Under this analysis, a claimant has thitial burden of showing that she is
unable to return to her past relevantrkvbecause of her impairments. Once the
claimant establishes a prima facie cadedisability, the burden shifts to the
Commissioner. To satisfy this burden, @@mmissioner must then establish that the
claimant has the residual functional aajy, considering the claimant’s age,
education, work experience and impairmetatgerform alternative jobs that exist in
the national economyseed2 U.S.C.A. 8 423(d)(2)(A) (West 2003 & Supp. 2009);
McLain v. Schweikei715 F.2d 866, 868-69 (4th Cir. 1988pgll, 658 F.2d at 264-65;
Wilson v. Califanp617 F.2d 1050, 1053 (4th Cir. 1980).

By decision dated May 28008, the ALJ denied Darnell’s claim. (R. at 15-26.)
The ALJ found that the medical eviderestablished that Darnell suffered from

severe impairments, namely hypertensi@stless leg syndrome, chronic fatigue,
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osteoarthritis, a mild to modste depressive disorder, raiherwise specified, and a
low average range of intelligence, boé¢ found that Darnell did not have an
impairment or combination of impairmenisted at or medically equal to one listed
at 20 C.F.R. Part 404, Subpart P, ApperddifR. at 17, 22.) The ALJ also found that
Darnell had the residual futienal capacity to perform simple, repetitive, routine light
work, that was not precluded by the resimics identified by Dr. Humphries and that
did not require more than occasionally working with the public. (R. at 23, 464-75.)
Therefore, the ALJ found that Darnell was lblegto perform her past relevant work.
(R. at 25.) Based on Darnell’'s age, ediorg work history ad residual functional
capacity and the testimony of a vocatibeapert, the ALJ found that other jobs
existed in significant numbers in the meal economy that Darheould perform. (R.

at 25.) Thus, the ALJ found that Darneths not under a disdity as defined under
the Act, and she was not eliggldor benefits. (R. at 265e€20 C.F.R. § 404.1520(g).

As stated above, the court’s functionthe case is limited to determining
whether substantial evidence exists ia tBcord to support the ALJ’s findings. The
court must not weigh the evidence, as this court lacks authority to substitute its
judgment for that of the Commissioner, provided his decision is supported by
substantial evidenc&ee Hay907 F.2d at 1456. In deteimng whether substantial
evidence supports the Commissioner’s decisiencourt also must consider whether
the ALJ analyzed all of the relevant evidence and whether the ALJ sufficiently
explained his findings and higi@ale in crediting evidencé&ee Sterling Smokeless
Coal Co. v. Akersl31 F.3d 438, 439-40 (4th Cir. 1997).

Thus, itis the ALJ’s responsibility teeigh the evidence, including the medical
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evidence, in order to resolve any dar$ which might appear thereibee Hays907
F.2d at 1456;Taylor v. Weinberger528 F.2d 1153, 1156 (4th Cir. 1975).
Furthermore, while an ALJ may not rejesedical evidence faro reason or for the
wrong reasonsee King v. Califano615 F.2d 1018, 1020 (4th Cir. 1980), an ALJ
may, under the regulations, assign no or littkeeght to a medical opinion, even one
from a treating source, based on the fadetgorth at 20 C.F.R. § 404.1527(d), if he

sufficiently explains his rationale and if the record supports his findings.

In her brief, Darnell argues that th&J erred by failing to give proper weight
to the findings of her treating physician,. ilson. (Brief In Support Of Plaintiff's
Motion For Summary Judgment, (“PlaintifiBrief”), at 9-13.)Darnell also argues
that substantial evidence does not existigport the ALJ’s findingvith regard to her
residual functional capacity. (Phdiff's Brief at 14-20.) Dargll further argues that the
ALJ’s hypothetical question to the vocatiorapert was flawed. (Plaintiff's Brief at
20-22.)

Darnell argues that the ALJ erred bylifeg to give proper weight to the
findings of Dr. Wilson, her treating physiciarhne ALJ in this case found that Darnell
had the residual functional capacity to pericsimple, repetitive, routine light work,
that was not precluded by the restrictiadentified by Dr. Humphries and that did not
require more than occasionally workiwgh the public. (R. at 23, 464-69.) Based on
my review of the record, | find that substial evidence exists to support this finding,
as well as the weighing of the medical evidence. The ALJ stated that he had
considered the objective medical finding®of Wilson and Dr. Humphries in finding

that Darnell could perform light work inwahg simple repetitive tasks. (R. at 23.)
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The ALJ must generally give more wéi to the opinion of a treating physician
because that physician is often most abj@twide “a detailedpngitudinal picture”

of a claimant’s alleged disabilit20 C.F.R. § 404.1527(d)(2) (2009). However,
“circuit precedent does not require tlatreating physician’s testimony ‘be given
controlling weight.” Craig v. Chatey 76 F.3d 585, 590 {4Cir. 1996) (quoting
Hunter v. Sullivan993 F.2d 31, 35 (4Cir. 1992)). In fact, “if a physician’s opinion
Is not supported by the clinical evidence at i inconsistent with other substantial
evidence, it should be accorded significantly less wei@lraig, 76 F.3d at 590. The
ALJ did not fail to weigh Dr. Wilson’s vaous statements, but Dr. Wilson was vague
and unwilling to provide any medical expédion for his proposed limitations and he
declined to offer specific estimates ab@arnell’s ability to work. (R. at 432-36,
483-89.) Dr. Wilson was uncertain as to basis of Darnell’'s symptoms, stating, in
the same report, that Darnell’s chronitdae was the limiting factor in her ability to
work, but also writing and crossing out tizdrnell “did not have a direct physical
impairment other than migraines that wabpreclude her from working.” (R. at 488.)
When Darnell complained of chronic fgdie in April 2005, Dr. Wilson reported that
clinically he saw “very little wrong,” and &t Darnell’'s symptoms were by far in
excess of physical findings. (R. at 289.)Mdaver, Dr. Wilson’s opinions were based
on Darnell's self-reported symptoms. Dr. Wilson suspected an underlying and
worsening depression, for which he présed medication. (R. at 289.) However,
there is no indication in the record titat Wilson referred Darnell for mental health
treatment. In fact, Darnell repeatedipoeted that her depressive symptoms were
well-controlled with medication. (R. @29, 233, 248, 263, 290-91.) “If a symptom
can be reasonably controlled by medication or treatment, it is not disal@iragss

v. Heckler 785 F.2d 1163, 1166 (4ir. 1986).

-17-



The record shows that nearly all Bfarnell's medical complaints were
controlled or significantly alleviatedith treatment. Although Darnell had alleged
disability based on sinus infections antectious mononucleosis, these conditions
resolved in approximatelgne month. (R. at 277Darnell takes over-the-counter
medication for her headaches. (R. at 117.) Dr. Wilson prescribed over-the-counter
food supplement glucosamine/chondrotin Barnell’'s knee pain. (R. at 348.) In
March 2008, Darnell reported to Dr. Hum@w that she had a 10-year history of
migraine headaches, associated with eapahich occurred onégtaverage of one to
two severe headaches per month. gR464-65.) Darnell also reported knee pain
secondary to a torn cartilage, but admitted e could walk a maximum of one mile
on a good day. (R. at 464.) According ta Bfilson, Darnell “feels that she cannot
stand or walk for long periods of time,” dhe reasons for this are “not known.” (R.
at 488.)

| note Darnell’s argument that nonetbé state agency physicians considered
the January 2007 MRI results shaga left medial meniscusar. This s true. Only
one of the physical assessments comglbtethe state agency physicians postdated
this MRI. Specifically, on April 23, 200 Dr. Duckwall opined that Darnell could
perform less than the full range of mediwork. (R. at 398-404.) It does not appear
that Dr. Duckwall considered the JanuaB07 MRI in reaching this finding. (R. at
403.) Nonetheless, the ALJ gave Darfellery benefit of the doubt” in finding that
she could perform less than the full rargjdight work despite the state agency

physicians’ findings to the contrary. (R. at 23.)
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Darnell also argues thatglALJ improperly evaluatedéeheffect of pain due to
migraine headaches and bilateral knee impants on her ability to work. (Plaintiff's
Brief at 17-18.) The Fourth Circuit hadapted a two-step process for determining
whether a claimant is disabled by paifkirst, there must be objective medical
evidence of the existenagf a medical impairment which could reasonably be
expected to produce the actual amount agdedeof pain alleged by the claimaBee
Craig, 76 F.3d at 594. Second, the intensity and persistence of the claimant’'s pain
must be evaluated, as well as the extenttich the pain affects the claimant’s ability
to work.See Craig76 F.3d at 595. Once the first stepnet, the ALJ cannot dismiss
the claimant’s subjective amplaints simply because @utive evidence of the pain
itself is lacking. See Craig76 F.3d at 595. This does not mean, however, that the
ALJ may not use objective medical esmte in evaluating the intensity and

persistence of pain. K@raig, the court stated:

Although a claimant’s allegations about her pain may not be
discredited solely because thaye not substantiated by objective
evidence of pain itself or its severityhey need not be accepted to the
extent they are inconsistent withe available evidence, including
objective evidence of underlying impairment, and the extent to which
that impairment can reasonably bgpected to cause the pain the
claimant alleges she suffers....

76 F.3d at 595. As in the case of otherdattuestions, credibility determinations as
to a claimant’s testimony regarding her pain are for the ALJ to nsaesShively v.
Heckler 739 F.2d 987, 989-90{4ir. 1984). Furthermore, an ALJ’s assessment of
a claimant’s credibility regarding the sevemtfypain is entitled to great weight when
it is supported by the recor8ee Shively739 F.2d at 989-90.
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The ALJ noted in his opinion that tiheedical evidence showed that, despite
ongoing medical treatment, Darnell conted to have pain which significantly
impacted her ability to perform work-relatadtivities. (R. at 24. He further noted
that the treatment for her impairments baén “essentially routine and conservative
in nature.” (R. at 24.) TALJ found that Darnell’'s desption of the severity of her
pain was “extreme” and unsupped by the medical and othevidence of record, and
he found that her allegations of some limdas on her ability to stand, to walk, to
lift, to carry, to think, to concentrateé to complete daily activities were credible.
However, he found that her allegations of significant limitations on such activities
were not credible. For the following reasphnd that the ALJ properly evaluated

the effect of Darnell’s pain on her ability to work.

As noted above, in terms of Darnell’s chronic fatigue syndrome, Dr. Wilson
reported in April 2005 that, clinicallyhe saw “very little wrong” and that her
symptoms were far in excess of the physicalings. (R. at 289.) Additionally, the
record reveals that Darnell’'s impairmentsre controlled or significantly alleviated
with medication and treatment. Forstance, Darnellaok only over-the-counter
medications for her headachéand in August 2006, Dr. Wilson prescribed the over-
the-counter food supplement glucosamine/chondroitin for her knee pain. (R. at 348.)
The court notes that, despike fact that an MRI in January 2007 revealed a meniscus
tear for which surgery was recommendediigdl never underwent this surgery. |

note further, however, that the record iglete with references to Darnell’s lack of

“During her March 2008 examination by Dr. Humphries, it was noted that although she
had tried the “new generation of migraine treatment medications,” the only thing that helped to
alleviate her pain was over-the-counter medications. (R. at 464.)
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health insurance and inability afford certain medicaléatment. For example, when
Dr. Wilson scheduled a referral to antmpedist, he informed Darnell that, because
she was “self-pay,” she would havepay $200.00 at the time of the appointment.
(R. at 359.) When Dr. Cassidy recommenkigeke surgery in February 2007, Darnell
was advised that arrangemefaispayment would need tee made prior to surgery.
(R. at 361.) In Marcl008, Dr. Wilson reported that he would refrain from
performing x-rays or other diagnostictiag until Darnell was in a “more financially
viable position.” (R. at 372.) Finallgduring the March 2008 examination with Dr.
Humphries, it was noted that knee suygeaid been recommended, but declined due
to lack of funding. (R. at 465.)

Nonetheless, after the meniscusart was diagnosed and surgery was
recommended, Darnell advised Dr. WilsonMarch 2008 that she could walk a
maximum of one mile without interrupth on a good day. (R. at 464.) Dr. Wilson
noted that, although Darnell felt that sloill not stand or walk for long periods of
time, the reasons for this venot known. (R. at 488.) Perhaps most importantly,
however, are the March 2008 findings of Dr. Humphries. (R. at 464-69.) At that
time, physical examination of Darnell’sAer extremities revealed a normal range of
motion of the knees. (R. at 466.) Shd harmal strength in both lower extremities
with no specific muscle wasting. (R. at Y6Beep tendon reflexegere 1+ and equal
in both knees. (R. at 466.) Dr. Humplsragined that Darnell had no specific motor
or sensory loss of the lower extremities. §R467.) All of this being the case, | note
that, despite Darnell’s fimecial ability to undergo the recommended knee surgery, the
record shows that her continuing limitationsre not so severe as to preclude her

from the performance of all work-related activities.
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For all of these reasons, | find that &ie] properly evaluated the effect of pain
on Darnell’s ability to perform work-reladeactivities. For the following reasons, |
also find unpersuasive Darnell’'s argument that the ALJ posed an incomplete

hypothetical to the vocational expert, adid not include all of her impairments.

Darnell contends that it is not possible to determine from the ALJ’s decision
if all of the limitations noted by Dr. Humphries were considered by the ALJ or the
vocational expert. (Plaintiff's Brief at 20-21.) It is well-settled that testimony of a
vocational expert constitutesibstantial evidence for purposes of judicial review
where his or her opinion is based upon a consideration of all the evidence of record
and is in response to agmper hypothetical question which fairly sets out all of a
claimant’s impairmentsSee Walker v. BowgB89 F.2d 47, 50 (4Cir. 1989). The
ALJ asked the vocational expert tossame everything in Exhibit 22, that's
Humphries’ exam” was true and correct, but that the hypothetical individual would
be restricted to simple, routine, repetithght work that did not require more than
occasional contact with the public, co-waikand supervisors. (R. at 37.) Based on
my review of the record, | find this argemt unpersuasive. Darnell argues that there
are inconsistencies between the findingstained in Dr. Humphries’s written report
and those contained in the Medical Soustatement. The coucbncedes that such
is the case, as Dr. Humphries opinedhis written report tat Darnell could
occasionally climb and crawlyas not restricted in her ability to kneel, could not
perform repetitive gripping and grasping ipraduction-type situation and that she
could not use left foot controls, whiletine Medical Source Statement, he found that

she could never climladders or scaffolds and neaeawl, could occasionally kneel
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and could frequently use bdthnds to handle, finger afekl objects. (R. at 468, 472-

73.) Dr. Humphries’s written report and assessment are both marked as Exhibit 22.
(R. at 464-75.) The vocationalgert was asked to “assumeerythingn Exhibit 22"

in determining if jobs existed that Dalhcould perform. (R. at 37.) The vocational
expert identified the light occupationsatleaner, a general laborer, a food service
worker and a stock clerk within the limitatioaSExhibit 22. (Rat 37.) That being

the case, | find that the ALJ posed ager hypothetical to #hvocational expert.
Based on all of the above, | find that substd evidence exists to support the ALJ’s

finding that Darnell was not disabled.

PROPOSED FINDINGS OF FACT

As supplemented by the above summang analysis, the undersigned now

submits the following formal findings, conclusions and recommendations:

1. Substantial evidence exists to support the ALJ’s
weighing of the medical evidence;

2. Substantial evidence exists to support the ALJ's
finding with regard to Danell’s residual functional
capacity;

3. Substantial evidence exists to support the ALJ's
analysis of the effect of pain on Darnell’s ability to
work;

4, Substantial evidence exists to support the ALJ's
finding that a significant number of jobs exist in the
national economy that Darnell can perform; and

5. Substantial evidence exists to support the ALJ's
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finding that Darnell is not disabled under the Act.

RECOMMENDED DISPOSITION

The undersigned recommends that the court deny Darnell's motion for
summary judgment, grant the Commissioner’s motion for summary judgment and

affirm the final decision of the Commissioner denying benefits.

Noticeto Parties

Notice is hereby given to the parties of the provisions of 28 U.S.C.A.
8 636(b)(1)(C) (West 2009):

Within fourteen days after being served with a copy [of
this Report and Recommendatioaiy party may serve and file
written objections to suchproposed findings and
recommendations as provided by sutd# court. A judge of the
court shall make a de novo deteration of those portions of the
report or specified proposed findings or recommendations to
which objection is made. A judge of the court may accept, reject,
or modify, in whole or in pd, the findings or recommendations
made by the magistrate judge. Tige may also receive further
evidence or recommit the matter to the magistrate judge with
instructions.

Failure to file timely written objections to these proposed findings and
recommendations within 14 days could weaappellate reviewAt the conclusion of

the 14-day period, the Clerk is directedransmit the record in this matter to the

Honorable James P. Jones, Chief United States District Judge.



The Clerk is directed to send tided copies of this Report and

Recommendation to all counsel of record at this time.

DATED: February 26, 2010.

1si DPoometa @%@ﬁ&a/};@w@[

UNITED STATES MAGISTRATE JUDGE







