Smith v. Astrue Doc. 19

IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
BIG STONE GAP DIVISION

LENA SMITH O/B/O )
JAMESB. SMITH,* )
Plaintiff )

)

V. ) Civil Action No. 2:09¢cv00038
) REPORT AND
) RECOMMENDATION

MICHAEL J. ASTRUE, )

Commissioner of Social Security, ) By: PAMELA MEADE SARGENT

Defendant ) United States Magistrate Judge

|. Background and Standard of Review

Plaintiff, Lena Smith, filed this actioan behalf of herelceased husband, James
B. Smith, (“Smith”), challenging the final decision of the Commissioner of Social
Security, (“Commissioner”), determiningahSmith was not eligible for disability
insurance benefits, (“DIB”), and supplemainsecurity income, (“SSI”), under the
Social Security Act, as amded, (“Act”), 42 U.S.C.A. 88 423, 13&t seq (West
2003 & Supp. 2010). Jurisdiction of this court is pursuant to 42 U.S.C. 88 405(g) and
1383(c)(3). This case is before the undgred magistrate juddsy referral pursuant
to 28 U.S.C. 8§ 636(b)(1)(B). As directiedthe order of refertathe undersigned now

submits the following report and recommended disposition.

The court’s review in this case is limitéo determining if the factual findings

James B. Smith died on June 27, 2009, two days before the filing of the Complaint in
this case. Although the Complaint was originally brought in Smith’s name, his wife was later
substituted as the plaintiff in this case. (Docket Iltem No. 5).
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of the Commissioner are supported by sulisihevidence and were reached through
application of the coect legal standardsSee Coffman v. BoweB29 F.2d 514, 517

(4™ Cir. 1987). Substantial evidence has béefined as “evidence which a reasoning
mind would accept as sufficient to support a particular conclusion. It consists of more
than a mere scintilla of evidence but nysomewhat lessah a preponderance.”
Laws v. Celebrezz868 F.2d 640, 642 f4Cir. 1966). “If there is evidence to justify

a refusal to direct a verdict were the chséore a jury, then there is “substantial
evidence.”” Hays v. Sullivan907 F.2d 1453, 1456 {4Cir. 1990) (quotind-aws

368 F.2d at 642).

The record shows that Smyhotectively filed his applications for DIB and SSI
on June 6, 2006, allagy disability as of July 12000, due to back impairments,
diabetes, neuropathy, toe ulcers, hygeston, a heart murmur, obesity, high
cholesterol, bipolar disorder and depressi(Record, (“R.”), at 71-74, 83, 101.) The
claims were denied initially and on recatesation. (R. at 47-49, 50-52, 53-55.)
Smith then requested a hearing beforadministrative law judge, (“ALJ"), (R. at
46), which was held on November 14, 20@iiAd at which he was represented by
counsel. (R. at 716-43.)

By decision dated December 13, 2007,Ahd denied Smith’s claims. (R. at
17-30.) The ALJ found that Smith met thendisability insured status requirements
of the Act for DIB purposes through Septsn 30, 2005. (R. at 19.) The ALJ also
found that Smith had not engalya substantial gainful activity since July 1, 2000, the
alleged onset date. (R. at 19.) The Adgtermined that the medical evidence
established that Smith suffered from seuvarpairments, nantg degenerative disc

disease of the thoracic and lumbar sptetus post lumbar laminectomy, diabetes



mellitus, polyneuropathy, hypertension, obesind an affective disorder, but he
found that Smith did not have an impairmentombination of impairments listed at

or medically equal to one listed at 20 C.FHrt 404, Subpart Rppendix 1. (R. at

19.) The ALJ found that Smith had the cesl functional capacity to perform less
than the full range of light work.(R. at 26.) Specifically, the ALJ found that Smith
could lift items weighing up to 4@ounds occasionalland up to 20 pounds
frequently, stand and sit for four hoursan eight-hour workday with positional
changes every 30 minutes, climb four flights of stairs while carrying a load without
resting, bend and stoop for uptteo-thirds of the day amefjuat, kneel and crawl for
less than one-third of theya(R. at 26.) The ALJ ab found that Smith could not
climb ladders, ropes or scaffolds or work around hazardous machinery and that his
depressed mood, anxietrowsiness from medication and pain further limited him
to simple, routine tasks. (R. at 26-27Thus, the ALJ found that Smith could not
perform any of his past relant work. (R. at 28.) Basauh Smith’s age, education,
work history and residual functional capaatyd the testimony @fvocational expert,

the ALJ found that other jobs existedsignificant numbers in the national economy
that Smith could perform, including jobsas interviewer, a document preparer and

a surveillance system monitor, atlthe sedentary level of exertiofR. at 29.) Thus,

the ALJ found that Smith was not under satility as definednder the Act and was

2Light work involves lifting items weighing up to 20 pounds at a time with frequent
lifting or carrying of items weighing up to 10 poundtfsan individual can do light work, he also

can do sedentary workee20 C.F.R. 88 404.1567(b), 416.967(b) (2010)

%Sedentary work involves lifting items weighing up to 10 pounds at a time and
occasionally lifting or carrying items like docket files, ledgers and small tools. Although a
sedentary job is defined as one which involves sitting, a certain amount of walking and standing
often is necessary in carrying out job duties. Jobs are sedentary if walking and standing are
required occasionally and other sedentary criteria are 820 C.F.R. 88 404.1567(a),

416.967(a) (2010).
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not eligible for benefits. (R. at 309ee20 C.F.R. 88 404.1520(g), 416.920(g) (2010).

After the ALJ issued his decision, Sntirsued his administrative appeals, (R.
at 13), but the Appeals Couhdenied his request for review. (R. at 7-10.) Lena
Smith, on her husband’s behalf, then fiteés action seeking review of the ALJ’s
unfavorable decision, which now stardthe Commissioner’s final decisiddee20
C.F.R. 88 404.981, 416.1481 (2010). The cabefare this court on Lena Smith’s
motion for summary judgment filed February 22, 2010, and the Commissioner’s

motion for summary judgment filed April 23, 2010.

Il. Facts & Analysi$

Smith was born in 1964, (R. at 72which, al the time of his death classified
him as a “younger person” under 20 ®RF88 404.1563(c), 416.963(c). He had a
college education and some training inténeching field. (R. at 722.) Smith had past
relevant work experience as a sales assoataWalmart and Lovigand as a manager
of the toy department at Walmart. (R. at 727-28.) He testified that he experienced
constant, chronic lower back pain, whiactivity worsened, but which was made
tolerable by pain medication. (R. at 729)3He stated that his legs were “pretty
much dead below the knee,” referring tanjfjor, severe neapathy.” (R. at 729,
731-32.) Smith stated that he suffered frelim ulcers on his feet and that he had
moderate to severe neurdpabf the hands, which waslped by medication. (R. at
732.)

“The relevant time period for determining disability for SSI purposes in this case is from
July 1, 2000, the alleged onset date, through November 14, 2007, the date of the ALJ’s hearing.
The relevant time period for determining disability for DIB purposes is from July 1, 2000,
through September 30, 2005, the date last insured.
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Smith testified that héad experienced suicidal thoughts in the past, had
attempted suicide in 2003 andntinued to have “[s]emi-serious” suicidal thoughts.
(R. at 733.) He testified & he had crying spells alrsioevery day, lasting from 30
minutes to an hour. (R. at 733.) Smitktifieed that his problems worsened until he
became unable to work in 2001. (R. at 7349 stated that his wife had to help him
with personal care since 2004. (R. at 73n)ith stated that he spent about 12 hours
straight daily in front of the computer, libat he could not caentrate for more than
10 minutes at atime. (R. at 734-35.) Haexd that he did not do a lot of typing and
that his fine motor skills were “pretty mugone.” (R. at 735.5mith testified that
he used to be able to write poetry and acaid papers, but could no longer do so. (R.
at 735-36.)

Bonnie Martindale, a vocational expers@ivas present and testified at Smith’s
hearing. (R. at 736-43.) Martindale classif&ith’s past work as a retail sales clerk
in electronics as light and semiskilled, but, as performed, haatignes. (R. at 737.)
She classified Smith’s past workatoy department manager as mediand skilled,
as a retail sales clerk in appliances, afopeed, as heavy and agetail sales clerk
in a paint department aght and semiskilled. (R. @&B7.) Martindale was asked to
consider a hypothetical individual of thensa age, education and work history as

Smith with the physical abilities and limitations as set forth in Dr. Blackwell’s

*Heavy work involves lifting items weighing up to 100 pounds at a time with frequent
lifting or carrying of items weighing up to 50 pounds. If someone can perform heavy work, he
also can perform medium, light and sedentary w@&e20 C.F.R. 88 404.1567(d), 416.967(d)
(2010).

®Medium work involves lifting items weighing up to 50 pounds at a time with frequent
lifting or carrying of items weighing up to 25 pounds. If someone can do medium work, he also
can do light and sedentary workee?0 C.F.R. 88 404.1567(c), 416.967(c) (2010).
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assessment, who also suffered from sonpradsion, fatigue anwchild pain in the
back and legs. (R. at 738.) Martind&stified that such an individual could not
perform any of Smith’'s past relevamork, but could perform jobs existing in
significant numbers in the national econonmgluding those ofn interviewer, a
document preparer and a surveillance monébmt the sedentary level of exertion.
(R. at 738-40.) Martindaleras asked to consider teame hypothetical individual,
but who had a moderate reduction in concentration. (R. at 741.) She testified that
such an individual could perform the samleg. (R. at 741.) When asked to consider
the same hypothetical individual, but whad a severe reduction in concentration,
Martindale testifiedhat such an individual coulgerform no jobs. (R. at 741-42.)
Likewise, when asked to consider a hymtical individual who, due to pain,
medication, fatigue and inability to sleep, wabblave to rest three to four hours a day,
she testified that such an individual abylerform no work. (R. at 742.) She also
testified that an individual who wouldhiss one day of worlper week could not

perform any work. (R. at 742-43.)

In rendering his decision, the ALJviewed records from Dr. Elizabeth
Cooperstein, M.D.; Dr. Douglas A. Wrightl.D., a neurologist; Wellmont Holston
Valley Hospital; Dr. Gregory Corradind].D., a neurosurgeon; Frontier Health;
Wellmont Lonesome Pine Hospital; Soedéistern Retina Associates; Wellmont Home
Care; Dr. Lance Dozier, M.D.; Dr. Liga McKinney, D.O.; Hugh Tenison, Ph.D., a
state agency psychologist; Dr. KevireBkwell, D.O.; Dr. Frank M. Johnson, M.D.,
a state agency physician; B. Wayne Lanth&h.D., a licensed clinical psychologist;
Gary T. Bennett, Ph.D., a licensed clinigalychologist; and Indian Path Medical
Center. Smith’s counsel submitted additi@adence from St. Mg’s Family Center



to the Appeals Council.

The Commissioner uses a five-step process in evaluating SSI and DIB claims.
See20 C.F.R. 88 404.1520, 416.920 (20X<®e also Heckler v. Camphelbl U.S.
458, 460-62 (1983)Hall v. Harris, 658 F.2d 260, 264-65 {4Cir. 1981). This
process requires the Commissioner to consider, in order, whether a claimant (1) is
working; (2) has a severe impairment; (33 ba impairment that meets or equals the
requirements of a listed impairment; (4) catune to his past relevant work; and (5)
if not, whether he can perform other wor®ee20 C.F.R. 88 404.1520, 416.920. If
the Commissioner finds concluslyehat a claimant is or is not disabled at any point
in this process, review does nptoceed to the next stepSee20 C.F.R. 88
404.1520(a), 416.920(a) (2010).

Under this analysis, a claimant hag fthitial burden of showing that he is
unable to return to his past relevantriwtecause of his impairments. Once the
claimant establishes a prima facie cadedisability, the burden shifts to the
Commissioner. To satisfy this burden, @@mmissioner must then establish that the
claimant has the residual functional aapy, considering the claimant’s age,
education, work experiencadimpairments, to perform alternative jobs that exist in
the national economySee42 U.S.C.A. 8§88 423(d)(2)(A),382c(a)(3)(A)-(B) (West
2003 & Supp. 2010NIcLain v. Schweikei715 F.2d 866, 868-69'(€ir. 1983)Hall,

658 F.2d at 264-63Vilson v. Califanp617 F.2d 1050, 1053 {4Cir. 1980).

’Since the Appeals Council considered this evidence in reaching its decision not to grant
review, (R. at 7-10), this court also should consider this evidence in determining whether
substantial evidence supports the ALJ’s findirf@se Wilkins v. Sec’y of Dep’t of Health &

Human Servs953 F.2d 93, 96 (4Cir. 1991).



As stated above, the court’s functiontims case is limited to determining
whether substantial evidence exists inréword to support the ALJ’s findings. The
court must not weigh the evidence, as tuart lacks the authority to substitute its
judgment for that of the Commissiongatovided his decision is supported by
substantial evidenc&ee Hays907 F.2d at 1456. In deteimng whether substantial
evidence supports the Commissioner’s decigimgourt also must consider whether
the ALJ analyzed all of the relevaavidence and whether the ALJ sufficiently
explained his findings and higi@ale in crediting evidencé&ee Sterling Smokeless
Coal Co. v. Akersl31 F.3d 438, 439-40{4Cir. 1997).

Thus, itis the ALJ’s responsibility teeigh the evidence, including the medical
evidence, in order to resolve any dart§ which might appear thereiee Hays907
F.2d at 1456;Taylor v. Weinberger528 F.2d 1153, 1156 {4Cir. 1975).
Furthermore, while an ALJ may not rejesedical evidence faro reason or for the
wrong reasorsee King v. Califan®15 F.2d 1018, 1020(€ir. 1980), an ALJ may,
under the regulations, assignardittle weight to a medical opinion, even one from
a treating source, based on the faxteet forth at 20 C.F.R. 88 404.1527(d),
416.967(d), if he sufficiently explains hiationale and if the record supports his
findings.

Lena Smith argues that the ALJ erred in his physical and mental residual

functional capacity findings. (Plaintiffdemorandum In Support Of Her Motion For
Summary Judgment, (“Plaintiff's Brief”), 8&11.) She also argues thatthe ALJ erred
by failing to find that Smiths impairment(s) met or equaled the medical listing for
diabetes mellitus related disorders, found@aC.F.R. Part 40&ubpart P, Appendix

1, 89.08(A). (Plaintiff's Brief at 11-14.)ena Smith next argues that the ALJ erred
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by failing to find that Smith’s impairmesitmet or equaled the medical listing for
depressive disorders, fouatl20 C.F.R. Part 404, Subbp®, Appendix 1, § 12.04.
(Plaintiff's Brief at 14-16.) Lastly, shargues that the ALJed by failing to give
appropriate consideration to Smith’s olbeand its effects on his ability to perform
routine movements and necessary physacailvity within the work environment.
(Plaintiff's Brief at 16-17.)

| find it unnecessary at this time to adss Lena Smith’s arguments relating to
Smith’s physical impairments and resadfiphysical residual functional capacity, as
| find that the ALJ erred by relying o8mith’s noncompliance with prescribed
medical treatment as a basis for finding himbeligible for benefits without following
the procedure set forth in Social SecuRyling 82-59, as adopted by this court in
Nunley v. Barnhatt296 F. Supp. 2d 702 (W.D. V2003). Although Dr. Elizabeth
Cooperstein, M.D., Smith’s treating physiciattempted to treat his diabetes, it was
largely uncontrolled due to his remus noncompliance with treatment
recommendations and with his refusal to stiaketic teaching. There is no question
that the evidence contained in thecord on appeal documents such serious
noncompliance by Smith. For instanceJamuary 2001, Dr.&perstein diagnosed
diabetes under poor control, slightly increased blood pressure, gastroesophageal reflux
disease, (“GERD?"), stable, and hypercholedtamia, which she suspected was related
to diabetes. (R. at 182.) Wever, Smith declined diabetieaching. (R. at 182.) On
May 2, 2001, Dr. Cooperstein increased Smith’s dosage of Glucophage, noting that
his diabetes needed to beder better control. (R. at 178.) Smith again declined
diabetic teaching, and Dr. Cooperstein nefd him to an endocrinologist. (R. at 175,
178.) On August 20, 2001, Smith’s bloodgsere was well-controlled. (R. at 174.)

On June 3, 2002, Smith’s diabetes ramad very poorly controlled, and Dr.
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Cooperstein noted medical noncompliang®. at 168.) On February 26, 2003,
Smith’s blood sugar levels wenot manage@nd he had not recently followed with
the endocrinologist as recommended.. @R166.) Dr. Cooperstein diagnosed a
history of medical noncompliance, among otings. (R. at 166.) She reported that
she would attempt to manage Smith’'vese diabetes since he could not keep
appointments with specialists. (R. at 366n June 25, 200$mith reported taking
his medications as advised and agredoltow-up with endocrinology in July. (R.
at 161.) Physical examination showedallshv excoriated ulcer on the left shoulder.
(R. at 161.) On November 5, 2003, Dodperstein stated dsllows: “As usual,
[Smith] has not been compliant with his specialty follow-up or his medical regimen.”
(R. at 160.) His primary complaint was pateep, and he admitted not checking his
blood sugar levels. (R. at 160.) Two laggeas of callous with dark centers were

noted, one on each foot, and he was referred to podiatry. (R. at 160.)

On May 3, 2004, Dr. Cooperstein notdtht Smith was recently treated for
cellulitis of the right calf, with residual syic structure. (R. at 159.) He was not
checking his blood sugar levels, and he hadslamave a foot ulcer evaluated. (R.
at 159.) Smith’s blood pressuwas 150/86, and a hardloas on the left great toe
with an ulcerated center and a cysticdason the right calf were noted. (R. at 159.)
Dr. Cooperstein again diagnosed nonpbance. (R. at 159.) She recommended
surgery to evaluate the residual cyst, addiSmith to continue his medications and
to follow-up regarding diabetic feet. (Rt 159.) She also sttussed the risks of
Smith’s noncompliance. (R. at 159.) Therao evidence in theecord showing that
Smith ever underwent any surgery to e this cyst. On September 21, 2004,
Smith again admitted to not checkings Hilood sugar levels. (R. at 158.) Dr.

Cooperstein noted a history of “sericumcompliance.” (R. at 158.) On November
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15, 2004, Smith reported reapeg a wound on the right great toe, for which Dr.
Cooperstein advised him tawen to the wound care centdRR. at 153.) He was not
checking his blood sugar levels. (R. at }53n January 26, 2005, Smith stated that
he was checking hisdd sugar levels, noting that they averaged in the 400s in the
mornings. (R. at 152.) His blood presswies 150/90. (R. dt52.) Dr. Cooperstein
diagnosed diabetes mellitus with end erdamage, hyperlipidemia, hypertension and
renal insufficiency, and she increaseddosage of Humulin. (R. at 152.) A renal
ultrasound on April 26, 2005, was normgR. at 262.) On May 6, 2005, Smith
reported trying to be moraggressive controlling his blood sugar levels, reporting
average readings in the mid-100s, oawaaly “spik[ing] up” when he did
“something he [knew] he shouldn’t.” (Rt 150.) He complained of numbness and
burning in the feet and recent worsening ef tight diabetic foot ulcer. (R. at 150.)
His blood pressure was 150/90. (R. at 15Dr. Cooperstein diagnosed diabetes
mellitus with diabetic feet and neurdpg, hypertension and hyperlipidemia, among
other things. (R. at 150.) Smith regtexl a neurology consult regarding his
neuropathy. (R. at 150.)

The record shows that Smith alssas noncompliant with repeated
recommendations to undergo nuclear streggitg On August 16, 2002, Smith first
complained of occasional chigsin, and Dr. Coopersteind@ared a nuclear stress test.

(R. at 167.) However, on February 26, 2003, Smith had not undergone this testing,
which Dr. Coopersteinescheduled. (R. at 166.) Qune 25, 2003, Smith still had

not undergone the stress testdde denied chest pains at that time. (R. at 161.)
Again in November 2003, September 2@l November 2004gmith reported not
having undergone this recommended testi(ig. at 153, 158, 160.) In November
2004, Dr. Cooperstein again advised thaihgergo this testing. (R. at 153.) Smith
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finally underwent this nucleatress test on December2D04, more than two years
following the time that it was first recommended. (R. at 269.) This testing showed
no evidence of myocardial ischemia, no evide of prior myocardial infarction and
normal-sized left ventricular cavity with norisystolic function of the left ventricle

ejection fraction of approximately 60 percent. (R. at 269.)

It is apparent from these treatment ndbed Smith habitually failed to follow
medical advice. The ALJ stated in his dgmn that Smith’s diabetes and hypertension
could be controlled with medication, buatlfsmith was not compliant with treatment.
(R. at 26.) The ALJ stated at a differentrgan his decision that, while Smith suffered
from diabetes and hypertension, the record \waplete with references to [Smith’s]
noncompliance with treatment.” (R. @8.) A claimant’s noncompliance with
treatment may provide a basis for denial of disabilBge Blumberg v. Comm’r of
Soc. Se¢.2005 WL 2453104, at *4 (W.D. Va. Oct. 4, 2005). The Social Security
regulations require claimants to folloneitment prescribed by a physician if this
treatment can restore the claimant’sligbto work absent a good reason for not
following such prescribed treatmenBee20 C.F.R. 88 404.1530(b), 416.930(b)
(2010). However, “[blefore a claimarman be denied benefits based on his
noncompliance with prescribed medical treant, he must be given a full opportunity
to express the specific reasons for hissleainot to follow the prescribed treatment.
Nunley 296 F. Supp. 2d at 704. Social Séguruling 82-59 states that “[d]etailed
guestioning may be needed to identify andifsléine essential factors of refusal” and
that the “record must reflect as cleadgd accurately as possible claimant’s . . .
reason(s) for failing to follow the presbed treatment.” S.S.R. 82-59,E4f's
SOCIAL SECURITY REPORTING SERVICE, 1975-1982 (West 1983). Ruling 82-59

“describes questioning of claimants regagdwhether they undstand the nature of
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the treatment and the probable coursthefmedical condition (prognosis) with and
without the treatment prescribed’ andoyides that the ‘individuals should be
encouraged to express in their ownrd®why the recommended treatment has not
been followed.” 296 F. Supp. 2at 704 (quoting S.S.R. 82-59,B4f s SoCIAL
SECURITY REPORTINGSERVICE, 1975-1982).

Furthermore, Ruling 82-59 requires that tllaimant be “maslaware that the
information supplied will be used in deaidithe disability claim and that, because of
the requirements of the lasontinued failure to follow prescribed treatment without
good reason can result in deniatemmination of benefits.Nunley 296 F. Supp. 2d
at 704 (quoting S.S.R. 82-59,B8f" SSOCIAL SECURITY REPORTINGSERVICE, 1975-
1982). Ruling 82-59 further emphasizes thmfore a determination is made, the
individual . . . will be informed of” theffect his noncompliance may have on his
eligibility for benefits.Nunley 296 F. Supp. 2d at 704yoting S.S.R. 82-59, ¥¢T' S
SOCIAL SECURITY REPORTINGSERVICE, 1975-1982). “The ruling requires that the
claimant be ‘afforded an opportunity to ungie the prescribed treatment or to show
justifiable cause for failing to do so’ noting that it ‘is very important that the
individual fully understand the effects of failure to follow prescribed treatment.”
Nunley 296 F. Supp. 2d at 704-0fuoting S.S.R. 82-59, ¥éT SSOCIAL SECURITY
REPORTINGSERVICE, 1975-1982).

In this case, the ALJ never questidn®mith at the hearing regarding his
reasons for failing to comply with the prebed course of treatment, to include things
such as regularly checking his blood sugaels, eating properly, accepting diabetic
teaching, keeping appointments with wais specialists and following through with

recommended testing. In fact, there was no mention of Smith’s noncompliance
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whatsoever during the hearing, despite ithportance placed thereon in the ALJ’s
decision. This being said, it also is apgd that the ALJ did not give Smith the
required notice of the effect that his nongpliance could have on his eligibility for

Social Security benefits.

All of this being said, | find that the ALJ erred by failing to abide by the
requirements of Ruling 82-59, as adopted by this colttimley Thus, | recommend
remanding the case to the ALJ for suchgfio@ing regarding the reasons for Smith’s
documented noncompliance with the prescrifbedtment stated above. The court is
aware that Smith passed away followingAd’s hearing. However, his wife, Lena
Smith, brought this action on his behahd such questioning on remand shall be

directed to her.

Given this recommended disposition, | will not address any of Lena Smith’s
remaining arguments related to Smith’s physical impairments and his physical
residual functional capacity, nor will | sumarize any additional medical evidence
related thereto. However, because ¢hare no such serious noncompliance issues
related to Smith’s mental health treatménbw will address Lena Smith’s arguments
as they are related to Smith’s mentabpairments and resulting mental residual

functional capacity.

Lena Smith argues that the ALJ erred by failing to find that Smith’'s
impairments met or equaled the listed immpent for depressive disorders, found at
§ 12.04. To meet the requirements80l2.04, a claimant must show medically

documented persistence, either continuousintermittent, of four enumerated
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symptoms of a depressive syndrohvehich result in at least two of the following:

1. Marked restriction of activities of daily living;

2. Marked difficulties in maintaining social functioning;

3. Marked difficulties in maintainingancentration, persistence, or pace;
or

4, Repeated episodes of decomp&oraeach of extended duration.

See20 C.F.R. Pt. 404, Subpt. Rpp. 1, 88 12.04(A)(1012.04(B) (2010). A claimant
also may meet the requirements of this section if he has a medically documented
history of a chronic affective disorder aff least two years’ duration that has caused
more than minimal limitation of ability tdo basic work activities, with symptoms or
signs currently attenuated by medicationpsychosocial support, and one of the
following: (1) repeated episodes of decomgaion, each of extended duration; or (2)
a residual disease process that has resulteddim marginal adjustment that even a
minimal increase in mental o@nds or change in the eramment would be predicted

to cause the individual to decompensatd3dicurrent history of one or more years’
inability to function outside a highly supportive living arrangement with an indication
of continued need for such an arrangem&ae20 C.F.R. Pt. 404, Subpt. P, App. 1,

§ 12.04(C) (2010).

8These enumerated symptoms include the following: (1) anhedonia or pervasive loss of
interest in almost all activities; (2) appetite disturbance with change in weight; (3) sleep
disturbance; (4) psychomotor agitation or retardation; (5) decreased energy; (6) feelings of guilt
or worthlessness; (7) difficulty concentrating or thinking; (8) thoughts of suicide; or (9)
hallucinations, delusions or paranoid thinkirfgee?0 C.F.R. Pt. 404, Subpt. P, Appl 1, §
12.04(A)(1) (2010).
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Assuming that Smith could show four of the enumerated symptoms of
depressive syndrome, the substantial ewadest record shows that he did not suffer
from marked restrictions in any relevaareas, nor did heuffer from repeated
episodes of decompensation of extendeatium. A “marked” limitation is one that
is “more than moderate but less thextreme” and exists where “the degree of
limitation is such as to interfere seriouslith the ability to function (based upon age-
appropriate expectations) ingkndently, appropriately, efttively, and on a sustained
basis.” 20 C.F.R. Pt. 404, Subpt. FppA 1, 8§ 12.00(C). Repeated episodes of
decompensation, each of extended duratr@gns three episodes within one year, or
an average of once every four montbach lasting for at least two weekSee20
C.F.R. Pt. 404, Subpt. P, App. 1, 8§ 12@©f34) (2010). E. Hugh Tenison, Ph.D., a
state agency psychologist, completadPsychiatric Review Technique form,
(“PRTF"), on November 10, 2005, finding that Smith suffered from a nonsevere
affective disorder. (R. at 296-309.) ldpined that Smith had no difficulties in
maintaining concentration, persisterarepace and had experienced no episodes of
decompensation of extended duration. 4dR306.) Tenison noted that there was
insufficient evidence upon which to make a finding regarding Smith’s ability to
maintain social functioning. (R. at 306Tenison was unable to make a finding
regarding Smith’s ability tperform activities of dailyiving because Smith did not
return the appropriate questnaire. (R. at 306, 308.) flison’s findings covered the
period from July 1, 2000, the alleged ordatie, through November 10, 2005, the date
he completed the PRTF. (R. at 296h)e ALJ discounted Tenison’s opinion because
he did not have the beneditthe reports of psycholagis B. Wayne Lanthorn, Ph.D.,
and Gary Bennett, Ph.D., at ttine he rendered it.

In April 2007, psychologist Lanthorn opined that Smith was incapable of
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performing a 40-hour workweek due to his psychological difficulties, finding in a
Medical Source Statement @bility To Do Work-Relaéd Activities (Mental), that
Smith was moderately restricted in hlslity to understand, remember and carry out
detailed instructions, to make judgments simple work-related decisions and to
respond appropriately to changes in airatvork setting, and markedly restricted
in his ability to interact appropriately withe public, with supervisors and with co-
workers and to respond appropriately to wpr&ssures in a usual work setting. (R.
at 334-35.) It appears that such findings are based on a mental status evaluation of
Smith, as well as Smith’s subjectiveomplaints. (R. at 327-32.) Lanthorn
administered no objective psychologicalitegto Smith. Moreover, neither Smith’s
subjective complaints nor Lanthorn’s mergtatus evaluation of him provides a basis
for the imposition of such harsh restricts as set forth by Lanthorn in the
accompanying mental assessment. For igstdranthorn noted that Smith exhibited
no signs of ongoing psychotic processesyrevidence of delusional thinking. (R.
at 329-30.) He performed Salri7's without difficulty, ecalled five words presented

to him after 15 minutes, was able to Isplee word “world” backwards, answered
correctly all six questions asked to asskis general fund &howledge and answered
correctly all four questions asked to exatke his basic judgment skills. (R. at 330.)
Lanthorn opined that Smith was functioninghe high average range of intelligence.
(R. at 330.) Smith reported thag could not recall what he read at times, he reported
being “quite depressed,” oftgreferring to be alonend he reported frequent crying
spells when alone. (R. at 330.) He adndittieongoing transient suicidal ideation with
no plan or intent. (R. at 330.) Hepoeted impaired short-term memory and
“weakening” concentration. (R. at 330.) mfurther reported irritability, impatience,
feeling anxious, tense and jittery and exgecing difficulty being around others. (R.

at 330.) Finally, Smith reported fitful sleefR. at 330.) Lanthorn failed to specify
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what medical/clinical findings supported the harsh limitations imposed on the mental
assessment. Because Lanthorn’s mental aseassifrfSmith is inconsistent with the
findings from his mental status evaluatiorhoh, and because it is inconsistent with
the other substantial evidence of recad,outlined below, | find that the ALJ’s
decision to accord little weight to the ntal assessment completed by Lanthorn is

supported by substantial evidence.

Treatment notes from other treating smg in the record do not support these
limitations imposed by Lanthorn, nor do they support a finding that Smith suffered
from marked restrictions in any relevaatea or that he suffered from repeated
episodes of decompensation of extendedtdura | first note that Smith received
inpatient psychiatric treatment for depresswith suicidal ideation with a plan to
overdose at St. Mary’s Family CentgiSt. Mary’s”), from April 17, 2000, through
April 21, 2000, more than two months priorSmith’s alleged ored date. (R. at 576-
600, 678-88.) Over the course of thistaization, Smith’s Global Assessment of
Functioning, (“GAF”), scoreimproved from 28 at admission to 66to 65% at

°The GAF scale ranges from zero to 100 and “[c]onsider[s] psychological, social, and
occupational functioning on a hypothetical continuum of mental health-illnessENDsTIC
AND STATISTICAL MANUAL OF MENTAL DISORDERSFOURTHEDITION, (“DSM-IV”), 32
(American Psychiatric Association 1994).

19A GAF score of 21 to 30 indicates that the individual's “[b]ehavior is considerably
influenced by delusions or hallucinations OR@é&s impairment in communication or judgment
... OR inability to function in almost all areas. . ..” DSM-IV at 32.

“A GAF score of 51 to 60 indicates “[m]oderate symptoms . . . OR moderate difficulty in
social, occupational, or school functioning. . . .” DSM-IV at 32.

2A GAF score of 61 to 70 indicates “[sjome mild symptoms . . . OR some difficulty in
social, occupational, or school functioning . . ., but generally functioning pretty well, has some
meaningful interpersonal relationships.” DSM-IV at 32.

-18-



discharge. (R. at 578, 589, 687.) Was diagnosed at discharge with major
depression, first episode, severe, withpaychotic symptoms. (R. at 578, 589.)
Smith’s treatment records since that timadbreflect significant limitations resulting
from his depression. For instance, oly 20, 2000, the Beck Depression Inventory,
(“BDI”), indicated only minimal depressn. (R. at 664-65.)On August 17, 2000,
Smith reported increased depression duanaly circumstances, but by September
2000, he reported that things were goindj aehome, and his mood and affect were
brighter than usual. (Rt 697-98.) The same was noted on October 17, 2000. (R.
at 697.) Over the course of his treatmegrbt. Mary’s, Smith’s depression improved
and/or was deemed stable for the most part. Although Smith’s GAF score was
assessed at #mn November 7, 2000, (R. at 69Anne Jacobe, a licensed clinical
social worker, noted that Smith had made significant progress. (R. at 574.) He
reported feeling pretty well on Novemb28, 2000, but his dosage of Paxil was
increased due to increasatkeety. (R. at 574.) Bpecember 8, 2000, Smith rated
his depression as only a one on a 10-pointeseeld he deniedchaiety. (R. at 568.)
Over the remainder of his treatmentSit Mary’s, Smith rated his depression as
ranging from a zero to a six. (R. at 5888, 550, 556, 558, 56862, 564, 566, 658.)

On February 26, 2001, Dr. Inez Whitel.D., a psychiatrist, diagnosed major
depression, in partial ression, and she assessed Smitihés-current GAF score at
61. (R.at572.) She prescribed WellbutR. at 562.) In April 2001, the BDI again
indicated only minimal depression. .(& 662-63.) On May 23, 2001, Dr. White
deemed Smith’s insight and judgment as féiR. at 558.) She again diagnosed major

depression, in partial remission, and aksessed Smith’s then-current GAF score at

13A GAF score of 31 to 40 indicates “[sJome impairment in reality testing or
communication . . . OR major impairment in several areas, such as work or school, family
relations, judgment, thinking, or mood. . . .” DSM-IV at 32.
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68. (R. at 571.) By October 31, 2001, Smith rated his depression as a zero. (R. at
550.) Although he rated his depression #see to four on November 26, 2001, Dr.
White opined that Smith was “maybe miniigalepressed.” (R. at 548.) She again
diagnosed major depressionpgurtial remission, with a then-current GAF score of 68.
(R. at 548, 570.) On May 31, 2002, Smifipaared to have decompensated, rating
his depression as a six $even and noting that Wellbutrin made him irritable and
paranoid. (R. at 546.) Smith reported a moderate to severe reduction in
attention/concentration, as well as otee two crying spells weekly and mild
obsessions. (R. at 546.) Dr. Whiteghased major depression, recurrent, and she
placed his then-current GAF score at 6@R. at 569.) Dr. White discontinued
Wellbutrin and initiated Effexor. (R. at 546She did not schedule Smith for follow-

up until three months later. (R. at 546.)

Treatment notes from Dr. Cooperste8mith’s treating physician, likewise
reveal that Smith’s depression was imed and/or stable with medication. In
November 2000, Dr. Cooperstein diagnosablistdepression. (R. at 185.) On January
31, 2001, Smith had no complaints, and@woperstein again deemed his depression
stable, noting that his last episode ofese depression was April 2000 and that he
had experienced no suicidal ideation since that time. (R. at 182.) On August 20,
2001, Smith noted that Wellbutrin was wargi“‘quite well.” (R. at174.) On January
8, 2002, Smith’s only complaint was a sligitrease in irritability. (R. at 169.) On
June 3, 2002, Dr. Cooperstein desalilfgmith’s depressioas being under fair
control. (R. at 168.) Specifically, she diagnosed depression under inadequate, but
improving, control. (R. at 168.) Onufust 16, 2002, Smith reported intolerance to
Effexor. (R. at 167.) Dr. @perstein restarted Paxil and noted that bipolar disorder
needed to be ruled out. (R. at 1670Qn February 26, 2003, Smith reported
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improvement from his previous visit(R. at 166.) He was taking Lexapro and

Klonopin as needed. (R. at 166.) Qmd 25, 2003, Dr. Cooperstein stated that
Smith’s nerves were “fairly stable.(R. at 161.) On November 5, 2003, Smith’s

anxiety symptoms remained fairly stablespiée reporting a lot of stress in his family

life. (R.at160.) On Janna26, 2005, Dr. Cooperstein noted that Smith’s anxiety
was stable, but not well-controlled. (&.152.) On June 3, 2005, Dr. Cooperstein
opined that Smith’s anxiety was under improgedtrol. (R. at 148.) Over the course

of her treatment of Smith, Dr. Cooperstplaced no restrictions on his work-related

mental abilities. Further, Dr. Coopersteitreatment notes do not contain evidence
that Smith suffered from any marked lintitans in any relevat area or that he

suffered repeated episodes etdmpensation of extended duration.

Smith saw Mark Wade, a licensedfassional counselor, from March 22,
2005, to August 25, 2005. (Bt 202-13.) Wade’s treatment notes do not support a
finding that smith suffered from any marked limitations in any relevant area or that
he suffered repeated episodes of decorsgieon of extended duran. On March 22,
2005, Smith reported being depsed most of his life. (Rt 212.) He stated that he
stayed mildly to moderately depressed veittme bouts of sevedepression. (R. at
212.) He reported having att@ted suicide on more than one occasion, but denied
any then-current ideationgR. at 212.) He reported frequecrying spells, lack of
motivation and decreased self-esteem. &R 212.) Smith stated that inpatient
hospitalization in 2000 was beneficial. (R2&R.) Wade diagnosed major depression
and dysthymic disorder, and Wade ass#&mith’s then-current GAF score at 55,
with the highest in the previous sixonths being 60 and the lowest being"5(R.

1A GAF score of 41 to 50 indicates “[s]erious symptoms . . . OR any serious impairment
in social, occupational, or school functioning. . ..” DSM-IV at 32.
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at 208.) Wade noted that Smith appearethe experiencing increased depressive
symptoms likely due to his physical health. (R. at 203.) On June 7, 2005, Smith
reported being somewhat more depreskesto coping with Legionella pneumonia.

(R. at 206.) He reported worrying abaut inability to work and ruminating about
verbal abuse by his father. (R. at 206.) Swi#ls alert, fully oriented and cooperative
with a mildly depressed mood. (R. at 2089 denied suicidal or homicidal ideations.

(R. at 206.) On June 21, 2005, Smidported doing well ovall, despite some
depressive symptoms. (R.2815.) His health status remained his main stressor. (R.
at 205.) Smith’s mood was mildly depressand he denied midal or homicidal
ideations. (R. at 205.) Wade noted that Smith’s health continued to greatly impact
his mental status. (R. at 205.) Smithild keep his appointment with Wade on July
12, 2005. (R. at204.) On August 25, 20881ith reported increased depression due
to health concerns and family stressorsaf203.) He admitted to threatening suicide
the previous night, but stated that hd dot mean it. (R. at 203.) His mood was
moderately depresseahd he admitted to suicidal idems, but stated that he would

not harm himself. (R. at 203.) Wade nothdt Smith appeared to be experiencing
increased depressive symptoms likely dukisgphysical health. (R. at 203.) Smith
did not keep his appointment with Wagle September 7, 2005. (R. at 202.)

Finally, due to this appanéconflict between Lanthorn’s opinions and the other
treatment notes of record, the ALJ asKeary Bennett, Ph.D., a licensed clinical
psychologist, to review the mental heakisords. On July 24, 2007, Bennett stated
that Lanthorn’s conclusions were inconsistent with the majofitige evidence from
Smith’s treating sources, which suggestéal gess debilitating meatillness. (R. at
337.) Specifically, Bennett noted that theisdor Lanthorn’s finding that Smith was

unable to perform a 40-hour workweek do@sychological difficulties was unclear.
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(R. at 337.) He noted that, in the absesfdeeatment records showing that Smith had
deteriorated to the level sleribed by Lanthorn, he wouttefer to the records of the
treating sources. (R. at 337-38.) Bennettatuded that Smith’s mental impairment

did not meet or equal any listing. (R. at 338.)

Itis for all of the reasons statelave, | find that substantial evidence supports
the ALJ’s finding that Smith’s mental impaents did not meet or equal the listing
for depressive disorders, found at 8 12.@8dso for the reasons stated above, | find
that substantial evidence supports the Alweighing of the mental health evidence
and his mental residual functional capadinding — namely, that Smith could

perform simple, routine work.

PROPOSED FINDINGS OF FACT

As supplemented by the above summary and analysis, the undersigned now

submits the following formal findings, conclusions and recommendations:

1. Substantial evidence exists to support the Commissioner’s
finding that Smith’s mental impairments did not meet or
equal the medical listing for geessive disorders, found at
20 C.F.R. Part 404, Subpdt Appendix 1, § 12.04;

2. Substantial evidence existssupport the ALJ’s weighing
of the mental health evidence;

3. The ALJ erred by failing to follow the procedures set forth
in Nunleyfor denying benefitbased on noncompliance

with prescribed treatment as it related to Smith’s physical
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impairments; and
4. Substantial evidence does not exist to support the
Commissioner’s finding that Smith was not disabled under

the Act and was not entitled to DIB or SSI benefits.

RECOMMENDED DISPOSITION

The undersigned recommends that ¢bart deny Lena Smith’s motion for
summary judgment, deny the Commissioner’s motion for summary judgment, vacate
the Commissioner’s decision denying benefits and remand the case to the
Commissioner for further evaluation omsistent with this Report and

Recommendation.

Noticeto Parties

Notice is hereby given to the parties of the provisions of 28 U.S.€.A.
636(b)(1)(C) (West 2006 & Supp. 2010):

Within fourteen days after being served with a copy [of this Report and
Recommendation], any party may se@and file written objections to
such proposed findings and reconmaations as provided by rules of
court. A judge of the court shall tk@a de novo determination of those
portions of the report or specified proposed findings or recommendations
to which objection is made. A judgéthe court may accept, reject, or
modify, in whole or in part, thBndings or recommendations made by
the magistrate judge. The judgeyraso receive further evidence or
recommit the matter to the magistrate judge with instructions.



Failure to file timely written objemns to these proposed findings and
recommendations within 14 days could waappellate review. At the conclusion of
the 14-day period, the Clerk is directeditansmit the record in this matter to the

Honorable James P. Jones, United States District Judge.

The Clerk is directed to send certified copies of this Report and

Recommendation to all counsel of record at this time.

DATED: October 15, 2010.

Isl DPometa Meade Fargent

UNITED STATES MAGISTRATE ﬁUDGE




