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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
BIG STONE GAP DIVISION

JAMESM. STANLEY, )
)
Plaintiff, ) Case No. 2:09CVv00069
)
V. ) OPINION
)
MICHAEL J. ASTRUE, ) By: James P. Jones
COMMISSIONER OF ) United States District Judge
SOCIAL SECURITY, )
)
Defendant. )

Lewey K. Lee and Jason Mullins, Lee & Phipps, P.C., Wise, Virginia, for
Plaintiff, Eric P. Kressman, Regional Chief Counsel, Region Ill, Patricia A.
Sewart, Assistant Regional Counsel, and Charles Kawas, Special Assistant United
Sates Attorney, Office of the General Counsel, Social Security Administration,
Philadelphia, Pennsylvania, for Defendant.

In this social security case, | affirthe final decision of the Commissioner.

I
Plaintiff James Stanley filed this action challenging the final decision of the
Commissioner of Social Security (tf€ommissioner”) denyinghis claims for
disability insurance benefits (“DIB”) andupplemental security income (“SSI”)

pursuant to titles 1l and XVI of the Soci&lecurity Act (“Act”), 42 U.S.C.A. 88
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401-433, 1381-1383d (West 2083Supp. 2010). Jurisdian of this court exists
pursuant to 42 U.S.C.A. 88 405(g) and 1383(c)(3).

Stanley filed for benefits on May 2006, alleging disability since April 28,
2006, due to a combination of highlood pressure, geession, obesity,
hypertension, and dyslexia. StanleYleged that these impairments were
negatively impacted by limited educatioan inability to read and write, and
borderline retardation. Stanley had poesly asserted these claims in an
application for disability filed in July 20Q04he denial of which this court affirmed
in November 2007. Stanley’s currentich asserts disabiitfrom the effective
date of the ALJ’s prior denial onwar8sThis second claim was denied initially
and upon reconsideration. Stanley recei@dtearing before an administrative law
judge (“ALJ”), during which Stanleyrepresented by counsednd a vocational
expert (“VE”) testified. The ALJ denieBtanley’s claim, and the Social Security
Appeals Council denied his Request for &esideration. Stanley then filed his
Complaint with this court, objecting the Commissioner’s final decision.

The parties have filed cross motidns summary judgment and have briefed

and argued the issues. The case is ripe for decision.

! Stanley filed his currerapplication alleging disaliy since April 20, 2003.
Stanley’s prior application for benefits wasnael by an ALJ on Apl 27, 2006. This
court affirmed the Commissioner’s final deosifinding that Stankewas not disabled
under the Act.Sanley v. Astrue, No. 2:06CV00061, 2007 Wh224734 (W.D. Va. Nov.
28, 2007). Stanley subsequently amehklis onset date to April 28, 2006.
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Stanley was 28 years old whenfiled for benefits, making him a younger
person under the regulation20 C.F.R. 8§ 404.1563(c)@20). Stanley obtained a
seventh grade level of ecation through special eduan programs, but has never
learned to read or write. He has worked i plast on an automobile assembly line.
Stanley has not engaged in substantial gainful activity since 2006.

James A. Bell, M.D., of the WestelLee County Health Clinic, treated
Stanley from September 208#rough February 2007 forvaariety of physical and
mental impairments. Dr. Bell opined that Stanley suffered from hypertension,
gastrointestinal reflux disease (“GERD'Qbesity, depressiorand dyslexia. In
November 2004, Dr. Bell noted that Starielow level of education and inability
to read or write, coupled with his medl conditions, wouldender him unable to
work. Dr. Bell prescribed medicatiorier Stanley’s hypertension, GERD, and
depression, which somewhat improved ¢osditions. In 2006 and 2007, Dr. Bell
saw Stanley for follow-up appointments aneated him for the flu, blood pressure
and GERD control, and an injury to laskle. Dr. Bell noted Stanley’s continued
diagnoses of gastroenteritis, hypertensiobstructive sleep apnea, nasal CPAP,
GERD, and major depressive disordék.sleep study conducted on referral from
Dr. Bell revealed severeedp apnea, but that Stanley responded well to CPAP

treatment.



In addition to his treatment from DBell, Stanley also received outpatient
mental health treatment in 2005 atetlscott County Mental Health Center
(“SCMHC”) and from RobertS. Spangler, M.D. Records indicate Stanley was
assessed with a global assasst of functioning (“GAF”) score of 45, indicating
serious impairments. Further intelligence scale an@ testing revealed low to
borderline retarded intelligence. DiSpangler also completed a Medical
Assessment of Ability to do Work-Re&t Activities (Mental) on Stanley in
October 2005 and found him to be sesly limited in multiple areas.

Follow-up appointments at SCMHC with James M. Turnbull, M.D.,
revealed that Stanley was diagnosedth major depressive disorder and
obsessive/compulsive disorder. Stanteyurned to Dr. Turnbull approximately
every three months through August D0Z. Dr. Turnbull completed a second
Medical Assessment of Ability to do WeiRelated Activities (Mental) on Stanley
in September 2006 and found similar limibas in Stanley’s ability to understand

and remember short, simple instrocis and make judgments on simple work-

! The GAF scale is a method of nsidering psychological, social and

occupational function on a hypothetical aonum of mental health. The GAF scale
ranges from O to 100, with serious impairmantunctioning at a score of 50 or below.
Scores between 51 and 60 represent modenatgptoms or a modate difficulty in
social, occupational, or schofuinctioning, whereas scores between 41 and 50 represent
serious symptoms or serious impairmensatial, occupational, oschool functioning.

See Am. Psychiatric Ass'miagnostic and Satistical Manual of Mental Disorders 32

(4th ed. 1994).



related decisions. Dr. Turnbull also found that Stanley waersky limited in his
ability to interact with the publicsupervisors, and co-workers.

A 2007 testing evaluation conducted by Bpangler largely comported with
the results of similar 2004 administrations. Dr. Spangler tested Stanley by
applying the Wechsler Adult Intelligea Scale-Third Edition test, revealing
borderline intellectual functioning and scoessfollows: a verbal IQ score of 74, a
performance IQ score of 85, and a full ec#D of 77. Dr. Spangler diagnosed
Stanley with major depressive disordmard anxiety disorder, coupled with low
borderline intelligence, functional illiteracynarginal education and math skills
and personality disorder. In his compbetiof a Medical Assessment of Ability to
do Work-Related Activities (Mental), Dr. Spgler opined that Stanley retained no
useful ability to deal with work stressesdemonstrate reliability, and that Stanley
was seriously limited in his ability to relate to co-workers, the public, use
judgment, or act appropriately in socwtuations. Dr. Spangler found Stanley
unable to manage benefits in his own betgrest and that Stanley’s impairments
would cause him to miss more thavo days of work a month.

In June 2006 and JanuaB007, state agency phgmns reviewed the
evidence of record and found that Stankegs capable of medium exertion work.
In July 2007, state agency psychaokigE. Hugh Tenison, Ph.D., reviewed

Stanley’s mental health records and fouhdt Stanley’s impairments, including



his borderline intellectual functioning, resutenly in mild restrctions in his daily
living activities and social functions. Drfenison found moderate limitations in
Stanley’s ability to maintain concentratigeersistence, andape, but no periods of
decompensation. Dr. Tenisapined that Stanley call‘meet the basic mental
demands of competitive work on a sustditvasis despite the limitations” from his
impairments. (R. at 260.A second review of Stanley’s mental health records in
January 2007 largely confirmé&t. Tenison’s findings.

After reviewing Stanley’s records, éhALJ determined that Stanley had
severe impairments of hypertension, otyesgepressive disorder, and borderline
intellectual functioning, but that none dfese conditions, either alone or in
combination, met or medilta equaled a listed impament. Taking into account
Stanley’s limitations, the ALJ determinethat Stanley retained the residual
functional capacity to perform mediumeskon work, provided that it took into
account the additional mental limitatiomentified by Stanley’s doctors. The ALJ
also noted that Stanley’s mental impaents further limited him to simple,
repetitive jobs requiring minimal public or-eeorker interaction. The VE testified
that someone with Stanley’s residuahétional capacity codl perform his past
work as an assembler, or more limiteccupations such as a cleaner, ground
maintenance worker, food prep workeaorter, laundry worker, non-farm animal

care, street vendor, attendant, or disstvea. According to the VE, there are



approximately 83,000 such jobs in the national economy. Relying on this
testimony, the ALJ concluded that Stanleysvadle to perform work that existed in
significant numbers in the national econoamd was therefore not disabled under
the Act.

Following the ALJ’s unfavorable deamsi, Stanley requested review by the
Appeals Council, which was denied. aBtey argues the ALJ's decision is not
supported by substantial evidence becafsmley’s impairments equal that of
mental retardation underdhAct’'s definition and becase the ALJ erred in his
assessment of Stanley’s residual fiomwal capacity. For the reasons below, |

disagree.

[
A plaintiff bears the burden of @ving that she is under a disabilitilal ock
v. Richardson, 483 F.2d 773, 775 (418ir. 1972). The standard for disability is
strict. A plaintiff must show that Ihe“physical or mental impairment or
impairments are of such severity that [s]he is not only unable to do [her] previous
work but cannot, considering [her] age, ealiion, and work experience, engage in
any other kind of substantial gainfubork which exists in the national

economy . ..." 42 l&.C.A. § 423(d)(2)(A).



In assessing DBl and SSI claimsg tiCommissioner applies a five-step
seqguential evaluation process. The Cassioner considers whether the claimant:
(1) has worked during thdleged period of didaility; (2) has a seere impairment;

(3) has a condition that meebr equals the severityf a listed impairment; (4)
could return to her pastlevant work; and (5) if nptwhether she could perform
other work present in the national econonfsee 20 C.F.R. 8§ 404.1520(a) (4),
416.920(a) (4) (2009)If it is determined at any poim the five-step analysis that
the claimant is not disabled, ehinquiry immediately ceasesld.; McLain v.
Shwelker, 715 F.2d 866, 868-69 (4th Cir. 1983)he fourth and fifth steps of the
inquiry require an assessment of themkant's residual functional capacity, which
Is then compared ¥ the physical and mental m@nds of the claimant’s past
relevant work and of other wopkesent in the national economiyl. at 869.

In accordance with the Act, | musphold the Commissioner’s findings if
substantial evidence supports themdathe findings were reached through
application of the correct legal standar@raig v. Chater, 76 F.3d 585, 589 (4th
Cir. 1996). Substantial evidence meanscts relevant evidence as a reasonable
mind might accept as adequatesupport a conclusion.’Richardson v. Perales,

402 U.S. 389, 401 (1971) (qawion marks and citatioomitted). Substantial
evidence is “more than a mere scintillaeeidence but may be somewhat less than

a preponderancel’aws v. Celebrezze, 368 F.2d 640, 642 (4th Cir. 1966). It is the



role of the ALJ to resolvevidentiary conflicts, includig inconsistencies in the
evidence. Seacrist v. Weinberger, 538 F.2d 1054, 1956-57 (4@ir. 1976). It is
not the role of this court to substitute jtelgment for that of the Commissioner.
Haysv. Sullivan, 907 F.2d 1453, 1456 (4th Cir. 1990).

Stanley’s current appeal focuses onrhental condition. He argues that the
ALJ’s decision was not supported by stialpgial evidence because the ALJ erred
by failing to find that Stanley’s conditioresjualed the requirements of the mental
retardation listing, Listing 12.05(C)See 20 C.F.R. pt. 404, subpt. P, app. 1, §
12.05(C) (2010).

In order for Stanley to pwrail, he must show théts impairments medically
equal in severityall the criteria of a listed impairment. 20 C.F.R. 88 404.1526,
416.926 (2010)Sullivan v. Zebley, 493 U.S. 521, 531 (1990). “An impairment
that manifests only some of thosdtema, no matter how severely, does not
qgualify.” 1d. at 530. Furthermore, a diagnosine is insufficient to establish
medical equivalence witla listed impairment. See 20 C.F.R. 88 404.1525(d),
416.925(d) (2010). Finally, @aimant must typically meet the criteria outlined in
the listing’s introductory paragraph, a®ll as any durational requirementSee
§§404.1525(c)(3), 416.925(c)(3) (2010).

Listing 12.05(C) states, “Mentalretardation refers to significantly

subaverage general intelleat functioning with deficits in adaptive functioning



initially manifested during the devwmental period; i.e. the evidence
demonstrates or supports onset of itinpairment before ag22.” 20 C.F.R. pt.
404, subpt. P, app. 1, § 12.05. Sdt®n 12.05(C) further outlines that the
claimant must demonstrate, “A valid vatpbperformance, or full scale IQ of 60
through 70 and a physical or other nanmpairment imposing additional and
significant work-related limitation of function.20 C.F.R. pt. 404, subpt. P, app. 1,
§12.05.

For purposes of this appeal, the valet evidence concerns the record as
developed after April 28, 2006n determining that Stanley’s impairments did not
equal Listing 12.05(C), th ALJ considered the findigs of the state agency
reviewing consultants and Stanley’sedting sources regarding his mental
condition. The ALJ rejected Dr. Spargs 2006 and 2007 evaluations as too
restrictive and inconsistent with theemaining documentary evidence, while
crediting the opinions of #h state agency consultants. The ALJ additionally
considered the records from SCMHC abd Turnbull’'s assessments from this
period, but rejected Dr. Turnbull’s limations as inconsistent with his own
narrative reports, the remaining treatmentes, and the documentary evidence.
The ALJ found that Stanley’s impairms did not meet any of the listed
impairments, and specifically addressed ¢hotListing 12.05(C). The ALJ relied

heavily on the evidence that Stanley’s $Qores were consistdy above 70, and
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never fell below the 60 to 70 range omtld under the agency listing. The ALJ
noted that Stanley’s allegations of diag pain and othesymptoms were not
credible or supported by the documewntzvidence. Whilethe ALJ credited
evidence showing that Stanley does sufifem physical and mental impairments,
he also held that “the evidem suggests that the claimastlimited but is able to
perform at least some type of work activapd, in this caseyork of a medium
exertional level.” (R. at 19.)

| find that substantial evidence supigothe ALJ’s conclusion. First, | note
that the current appeal relies on a recoat th substantially the same as the one
developed at the time of Stanley’s |lagipeal. Dr. Spangler and Dr. Turnbull’s
latest testing results are the most sulista updates to Stanley’s medical records
since that time. | credit the ALJ's datanation that these doctors, as well as
Stanley’s prior treating sources, all fouStanley to be of borderline intellectual
functioning and that no test has actuallpgnosed Stanley as mentally retarded.
Despite Dr. Spangler’s statement thathfje is no functionalifference between a
[verbal] IQ score of 74 and one of0,” this statement does not meet the
requirements of 12.05(C). | agree witie ALJ’'s assessment that, while Stanley’s
capabilities may indeed be limited,eth do not wholly preclude him from

performing work that takes into account his abilities and his limitations.
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IV

Stanley also argues that there isaekl of substantial evidence because the
ALJ erred in his assessnteof Stanley’s residual functional capacity. Stanley
argues that the ALJ reached a lessrigste residual functional capacity
assessment than that of the previousJAiho also found Stanley not disabled.
Contrary to these assertions, the JA. present residual functional capacity
assessment, while perhaps lacking iletdid properly account for Stanley’s
limitations and was not lessstéictive than the priorssued assessment. The ALJ
specifically referenced the findings Bf Wayne LanthornPh.D, the psychologist
who provided the most limitefdinctional assessment of Stanley for purposes of his
last appeal and that was credited imttliecision. The ALJ noted that the
limitations imposed by Dr. Lanthorn sufficidy addressed Stanley’s impairments,
and though not describing those limitationgletail, adopted them for the purposes
of the present residual functional assessment. Thus, | find that this latest residual
functional assessment is stdittially the same as the one issued in 2007 and is

likewise supported by ghcurrent evidence.

\Y
For the foregoing reasons, the plaintiff's Motion for Summary Judgment will

be denied, and the defendant’s Motion Summary Judgment will be granted. A
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final judgment will be etered affirming the Commissioner’'s final decision

denying benefits.

DATED: April 18,2011

&/ James P. Jones
UnitedState<District Judge
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