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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
BIG STONE GAP DIVISION

CRYSTAL McGEE, ET AL., )
Plaintiffs, g Case No. 211CV00035
V. g OPINION AND ORDER
VIRGINIA HIGH SCHOOL ; By: James P. Jones
LEAGUE, INC., ) United States District Judge
Defendant ;

Hugh F. O’'Donnell Client Centered Legal Services $buthwest Virginia
Norton, Virginia, and Michael A. Bragg, Bragg Law, PLC, Abingdon, Virgirida,
Plaintiffs;, R. Craig Wood and Aaron J. LongaMcGuire Woods LLP,
Charlottesville, Virginia and Charlotte, North Carolina, for Defendant.

The plaintiffs, parents ofpublic high school studentsvhose school was
closed under a school consolidation plaeeka preliminary injunctionallowing
their children eligibility to participate in sports and otherinterscholastic
competitons after their transfer to a ew schoolin a different school district
Despite  my sympathy for the children’s situation, the plaintiffs have not

demonstratea likelihood of success on the mengktheir lawsuit and thus | am

unable to grant them relief.
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The Town of St. Payl Virginia, straddles the border between Wise and
Russell Counties. Until recently, St. Paul High School, part of Wise County’s
public school system, traditionally served smsresiding inboth countievithin
the Town. However, in March 201the Wise County School Board voted to
consolidate its six high schools into three, resulting inehé of the St. Paul
Fighting Deacons.

Under the School Board’'s consolidation plaill students whoformerly
attended St. Paul Higchoolwere reassigrieto Coeburn HighSchoo] located in
Wise County Students residing in the Russell County portion of the Tawre
grantedthe additionaloption by virtue of their residency, of attenditige nearest
Russell Countylternative Castlewood High SchoolHowever,Virginia law does
not mandate that students attehd residenschool assigned to them by their local
school boardThus, because Castlewood Hi§khoolindicatedits willingness to
acceptSt. PaulHigh School'sformer studentsregardless of redency, all the
studentsretained the ability to choose between Coeburn and CastlewWayid
Schools At the hearing on the present motion, the court heard evidbatéor
various reasons- including distance, facilities, and the opportunity for andigual

of the extracurricular activities— the vast majority ofSt. PaulHigh School’s



former students have opted to attend Castlewood Fighoolfor the upcoming
schoolyear.

DefendantVirginia High School league, Inc. (“WVHSL")is a nonJrofit
organizationcomposed oWirginia public high schoolscharged withorganizing
and conducting the schoolsiterscholasticompetitive events, including athlegtic
As part of its duties VHSL establishes eligibility requirements fatudent
participation. According to the VHSL Handboolds eligibility rulesare intended
to “provide a uniform codein order to“equalize to some degree the opportunities
for success in competition, to encourage the participation of representative
students[,] and to insure ¢$imaintenance of minimum essential standards by all
school representatives.”(Def.’'s Mot. in Opp’'n, Ex. A, hereinafter, “VHSL
Handbook”.) VHSL’s proceduresprovide a method forappeahg eligibility
determinationsavailable toany studentor parentwho disagreeswith a VHSL
decision (Pl.’s Compl., Ex. A, hereinafter “Criteria for Transfer AppealsThe
appeals procedure involves multiple levels of internal revaiminating inthe
opportunity to demand a hearing before an independent hearingy officl.)

Pertinent tothe presentdisputeare VHSL'’s eligibility policies regarding
transfer students (th&fansfer Rule”). VHSL'’s Transfer Rubgpplieswhenever a

student enrolled in one school transfers to anaothout a corresponding change



in the residence diis parents or guardian(VHSL HandbookRule 286-1) If a
student transfers to another high school and does not fall under oneToaniséer
Rule’s exceptions, the studestineligible from participating in VHSisponsored
interstolastic competitionsfor one calendar year (VHSL Handbook, Rule
28-62.) The statedpourpose ofthe Transfer Rule is “to discourage recruiting and
transfers for athletic/activity reasons and to encourage students to live with their
parents and be enrell in school continuously in their home distric{Criteria for
Transfer Appeals.)The Transfer Rule addresses ttaseof a school closure by
providing an exception if the student transfers to the school serving the district in
which his parents reside(VHSL Handbook, Rule 28-6-2(2).)

Shortly after the announcement of Wise County’s schesssignmentsthe
Mayor of St. Paul contacted VHSL seeking an exceptighdd ransfer Rule The
Mayor requested that the Wise CouBty PaulHigh School students be granted an
eligibility exception should they choose to transfer to Castlewood BSigiool.

After review, VHSL's Executive Committee denied tlmequest The VHSL's
ruling thus set the student bodyesigibility as follows: if a student livedhithe
Russell County portion of the Town prior to the closure,or shewould be

immediately eligible to participate in interscholastic activitsgseither Coeburn



High School or Castlewood HigBchooj if a student lived irthe Wise County
portion of the Town he or she would b&igible only at Coeburn High School.
Although several of the plaintiffs made initial inges to VHSL regarding
their childens individual transfer status, they substantially relied on the Executive
Committee’s response to tiMayor’s letter, and they did nafppealusingVHSL'’s
administrative remediesinstead, they filed the present lawsoiit July 19, 2011
seekinga permanent injunction against the VHSL preventing the application of the
Transfer Ruleto their children. They also askedor a preliminary injunction to
allow ther children temporaryeligibility at Castlewood High School while igh
lawsuit is pending. The court held a hearing on thidh for a Preliminary
Injunctionon August 5, 2011, at which evidenceswaceived At the conclusion
of the hearing, te motion was taken under advisement. For rédasons that

follow, apreliminaryinjunction will be denied.

[l
The plaintiffs argue that VHSL's Transfer Rule violates their children’s
substantiveand procedural due process and equal protection rights, as well as the
Virginia Constitution. They stress that they challenge the rule only as dpplie

their unique circumstances, and they do not contest its facial validity.



Preliminary injunctionsare “extraordinary remedies” that may be granted
“only sparingly and in limited circumstances.Microstrategy Inc. v. Motorola,
Inc., 245 F.3d 335, 339 (4th Cir. 2001) (internal quotation marks caation
omitted). A party seeking preliminary injunctive lief must clearly demonstrate
“that he is likely to succeed on the merits, that he is likely to suffer irreparable harm
in the absence of preliminary relief, that the balance of the equitsas tis favor,
and that an injunction is in the public inteti®@ Winter v. Natural Res. Def. Council,
Inc., 555 U.S. 7, @ (2008);SeeThe Real Truth About Obama, Inc. v. FEtection
Commn, 575 F.3d 342, 3487 (4th Cir. 2009)vacated on other ground4.30
S.Ct. 2371(2010),reissued on remand07 F3d 355(4th Cir. 2010)Yadopting the
Winter standard in the Fourth Circuit)

Winter’s stringent standard prevemt® fromissuinga preliminary injunction
in this case. Havingarefully considered the applicable law find that the
plaintiffs have failed t@lemonstrate a likelihood of success on the mexgsvell as
irreparable harm

In order to claim Fourteenth Amendment protection, the plaintiffs must first
establish that they have been depriddife, liberty, or property. See Bd. of

Regents v. Roi08 U.S. 564, 569 (1972).



The plaintiffs’ Fourteenth Amendment claims ageounded in theargument
that the Transfer Rule deprives them of the “parental right to raise one’s child and
to make decisions about the child’s welfare.” (Compl. 2.) Althougis
well-established thathe Constitutionprotects thundamentakight of parents to
make decisions concerning the care, custody, and control of their childoge| v.
Granville, 530 U.S. 57, 66 (2000it is equally apparent that the right is heit
absolute nor unqualified Lehr v. Robertsar63 U.S. 248, 256 (1983).

Indeed, as the case law makes clear, the right to parent is not implicated here.
As the plaintiffs concede, the Transfer Rule does not eliminate the parents’
freedom of choice regding where they send their children to scHodlhe rule
instead affects only one metric of consideration in exercising that choice.
Although couched in terms of the fundamental right to parent, the real “right” the
plaintiffs attempt to assert is thaght of their children to participate in
extracurricular activities with the school of their choic&Components of the
educational processsuch as interscholasticompetition are issues of public
educationthat do not merit constitutional protection Sisson v. Va. High Sch.

League, Ing No. 7:10CV00530, 2010 WL 5173264t *4 (W.D. Va. Dec. 14,

! Likewise, the Transfer Rule does not impinge upon plaintiffs’ alleged First
Amendment ability to “vote with their feet” by transferring schools.



2010).“[P]arents simply do not have a constitutional right to control each and every
aspect of their chileen's education and oust the state’s authority over that subject.”
Swanson ex rel. Swanson v. Guthrie Indep. Sch. Dist.-No135 F.3d 694, 699
(10th Cir. 1998) “While parents may have a fundamental right to dewtiether

to send their child to a public school, they do not have a fundamental right generally
to directhowa public school teaches their childBlauv. Fort Thomas Public Sch.
Dist., 401 F.3d 381, 395-96 (6th Cir. 2004)

The plaintiffs presented testimony that the Transfer 'Ru#fects hae
weighed heavily on their familiesOne plaintiffplans to sendher son to Coeburn
High School, againsher wishes in order to maintain histhletic eligibility.
Another plaintiff has apparently gone so far as to mawefamily into a rental
home sothat his son camlay as a CastlewooBlue Devil. However, vhile |
appreciatehe importancathleticsplay in their decisionmaking | also recognize
that the plaintiffs retain the choice between Castlewsggth School and Coeburn
High School As with many choices, this is one with consequences, and the
plaintiffs have the full opportunity to consider those consequences in deciding
which option is best for their families.SeeJesuit Coll. Preparatory Sch. yudy,

231 F. Supp. 2d 520, 531 (N.D. Tex.02), vacated asnoot No. 0210174, 2003

WL 23323003, at *1 (5th Cir. Feb. 26, 2003) (unpublisheHpweverpersonally



significant the individuals’ complaints they arenot thereby elevatéto those &
constitutional import Because the courts have rejected the notion that students
have a constitutionally protected interest in participating in interscholastic athletics,
see Sissqr2010 WL 5173264t *3, | conclude that the plaintiffs’ substantive due
process claim has velitle likelihood of success on the merits.

The plaintiffsalso claim a violation of the Equal Protectiolae. They
contend thathe Transfer Rule’s application results in f&se Countystudents
being treated less favorably thémose students whbappen to livein Russell
County. Underrecognizedequal protection analysis, becaus® suspect class or
fundamental due process right is implicatexie the sole questiors whetherthe
VHSL Transfer Rule bears a rational relationship to a legitistatie interest See
FCC v. Beach Commc’nkic., 508 U.S. 307, 313 (1993).

The VHSL handbook states that the purpose of Trensfer Ruleis to
discourage athletic and academic recruiting and to encourage students to attend
school in their parents’ resident district. The handbook also emph#szdssire
to establish rulesthat can be applied fairly andniformly. Transfer rules
articulathg comparable goals have been upheld under rational basis scrutiny time
and again. See, e.gWalsh v. la. High Sch. Athletic Ags, 616 F.2d 152, 1661

(5th Cir. 1980). Given the consistency of tlmaselaw and the deferential nature of



rational basigeview, | find that the plaintiffs’ have not demonstrated a likelihood
of success on their equal protection claim.

The plaintiffs’ additionally contest the sufficiency of VHSL's appeals
procedures in providinthem withadequate procedural due process.ec8jzally,
the plaintiffs argue that the VHSL’s procedures lack an impartiasideonaker,
use vague and inconsistent criteria, lackedinite method to apply the “undue
hardship” standard for eligibility exceptions, require an oviedgdensome deposit
to avail an independent hearing officer, and unfairly require the student to enroll in
his new school prior to appeal.

Procedural due process protects a perfsom government action which
depriveshim of an important liberty withouddequatenotice andopportunity to be
heard. Perry v. Sinderman, 408 U.S. 593599 (1972);Bd. of Regents v. Rgth
408 U.S.at 569-70 Given the norconstitutional nature of the right at issue and
the extensive, multilayer level of the VHSL'’s appeals procedure, | am dothzful
the plaintiffs couldshow that they have been deprived of adequate due pr&eess
In re United Satesex rel. M. State High Sch. Activities Ass 682 F.2d 147, 153
(8th Cir. 1982)(upholding a similar appeals procedure against a due process

challenge)
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Finally, the plaintiffs’ allege that the school system’s delegation of authority
to VHSL violatesthe Virgnia Constitution. Article VIII, Section 7 of the Virginia
Constitution places exclusive responsibility for the supervision of local school
systems orocal school boards. Although no school board has or céarice
parentdo send their child to hisr herresident public school, the plaintiffs contend
that the Transfer Rule has the de faffect ofallowing VHSL to do so.

Again, the fact that there are obvious consequettcéise choice of school
does not implicate a constitutional issue. MoreowsHSL is a voluntary
association, and such associatians traditionally granted significant deference as
to their internal affairs, rules, and bylaws unless enforcement would beaafbit
capricious, or an abuse of discretio®ee Hebert v. Ventetup80 A.2d 403, 407
(R.l. 1984) (noting the application of this principle to several statewide athletic
associations)

For these reasons, | find that the plaintiffs have not demonstrated a likelihood
of success on the meritsApart from this deficiencythe plaintiffshave also failed
to show irreparable harm. Courts have routinely rejected the notion that at stude
suffers irreparable harm by not being permitted to participate in interscbolasti

athletics. Sisson2010 WL 5173264, at *4.
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Thecourt head testimony and argument underscoring the significant benefits
interscholastic competitiooontributesto achild’s educationablevelopment. This
court fully supports those valuesNo doubt the perseverance and commitment
demonstrated by the parents mstcases not lost on their children. However,
lessons of victory and defeabf fairness and unfairness, amd overcoming
setbacks so often taught in the sports arena, are also present in difficult life
circumstances like this onel hope that, deste the disappointinglegal outcome,

the plaintiffs childrenremembethat“clear eyes, full heartsan't lose’?

1]
For the foregoing reasons, it@GRDERED that the Motion fora Preliminary
Injunction (ECF No. 1pis DENIED.

ENTER:August 11, 2011

/s/ JIAMES P.JONES
United States District Judge

® This inspirationahuote, liftedfrom Coach Eric Taylor’s halftime speeches to the
Dillon Panthersin the television show “Friday Night Lights,” reminds us all that it is
often one’s spirit, rather than the scoreboard, that defines a true winner.
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