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BY; oc
DEPUTY CLEROCKY L. BAKER,

Plaintiff, Civil Action No. 2:11CV00037

M EM O M NDUM  OPINION

By: Hon. Glen E. Conrad
Chief United States District Judge

Rox M CCALL, #-t gJ.,

Defendants.

This case is presently before the court on the defendants' motion to dismiss the plaintiff's

first nmended complaint and the plaintiff s motion for leave to file a second am ended com plaint.

For the reasons set forth below, the defendants' m otion will be granted and the plaintiff s m otion

will be dismissed as moot.

Background

The following summary of the facts, which is taken from the plaintiff s first amended

complaint, is accepted as true for purposes of the defendants' motions to dismiss. See Erickson

v. Pardus, 551 U.S. 89, 94 (2007).

The plaintiff, Rocky L. Baker, was employed by the Norton City Schools for seven yem's.

He worked as an assistant principal from 2004 to July of 2009, when he obtained the position of

principal at John 1. Burton High School. Baker served in that position until November 1, 2010,

when he was assigned to the Central Office as Assistant to the Superintendent. Baker remained

in that position tmtil Jtme 30, 201 1, when his contract was not renewed and he was effectively

tenninated. Dtlring the three years preceding his term ination, Baker also served as Director of

Transportation, Gifted and Talented Coordinator, Title 1I1 Coordinator, and GEAR UP

Coordinator, in addition to his other positions. At the tim e of his termination, defendants Ron
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M ccall, Tim Cassell, W illie M ae Hanis, Steve M cElroy, and Steve Childers were members of

the Norton City School Board, and defendant Jeff Com er was the Superintendent of the N orton

City Schools.l

On or about September 30, 2010, Baker advised Com er that he intended to marry

Catherine Phillips, a tçsubordinate employee.'' (1st Am. Compl. at ! 13). ln response, Comer

presented Baker with a copy of School Board Policy GCCB - Employment of Family M embers

(tûthe Policy'), and advised Baker that the Policy Cûwould prohibit (Baker) from manying

Phillips-''z (Id. at ! 14).

Subsequent to the meeting, Baker informed Comer that he and Phillips had decided not to

marry, because they wanted Baker to be able to keep his principal position. Baker alleges that,

despite the couple's decision, ûtthe School Board demoted and reassigned gBaker) to the Central

Oftice, eliminating his title as principal and replacing it with (thel title of Assistant to the

Superintendent.'' (J-4=. at ! 16). According to Baker, the asserted justitication for the change was

the fact that he had voiced his desire to marry a subordinate employee.

l Defendants Harris and Childers were misnamed by the plaintiff.

2 The defendants submitted a copy of the Policy with their motion to dismiss. The Policy
provides, in pertinent part, as follows:

No family member of any employee may be employed by the School Board if the
family member is to be employed in a direct supervisory and/or administrative
relationship either supervisory or subordinate to the employee. The employment and
assignment of family members in the same organizational unit shall be discouraged.

Family members are defined as father, mother, brother, sister, spouse, son,
daughter, son-in-law, daughter-in-law, sister-in-law or brother-in-law.

(Defendants' Ex. 1).



Following his reassignment to the Central Office in November of 2010, Baker inquired as

to whether it would be a violation of the Policy for him to marry Phillips, since he was no longer

her supervisor. Baker alleges that Comer advised him that there would be no violation and, thus,

that the marriage would not affect his employment.

At some point thereaher, Baker married Phillips. Although the maniage did not violate

the Policy, the defendants declined to renew his employment contract for the 201 1-2012 school

year.

Baker filed the instant action on August 16, 201 1.In his first amended complaint, Baker

asserts the following claims under 42 U.S.C. j 1983: itdeprivation of property rights'' tcount I);

tçdeprivation of liberty rights'' (Count 11)., and tçdeprivation of plaintiff s right to free speech''

(Count 111). Additionally, in Count 1V, Baker asserts a supplemental state law claim of

defamation against defendant Harris.

Discussion

1.

The defendants have moved to dismiss Baker's claims pttrsuant to Rule 12(b)(6) of the

M otion to Dism iss

Federal Rules of Civil Procedure. id-f'he purpose of a Rule 12(b)(6) motion is to test the

suftkiency of a complaint.'' Edwards v. City of Goldsboro, 178 F.3d 231, 243 (4th Cir. 1999).

When reviewing a claim under Rule 12(b)(6), the court must accept al1 of the allegations in the

complaint as true and draw all reasonable inferences in favor of the plaintiff. Ld..a at 244.

Although E(a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed

factual allegations, a plaintiff s obligation to provide the grounds of ghisj entitlement to relief

requires more th%  labels and conclusions, and a form ulaic recitation of the elem ents of a cause



of action will not do.''Bell Atl. Corp. v. Twomblv, 550 U.S. 544, 555 (2007). Asstlming the

factual allegations in the complaint are true, they tçm ust be enough to raise a right to relief above

the speculative level.'' 1d.

While extrinsic evidence must generally not be considered at the Rule 12(b)(6) stage, tça

court may consider ofticial public records, documents central to plaintiff s claim, and doctlments

sufficiently referred to in the complaint so long as the authenticity of these documents is not

disputed.'' Witthohn v. Fed. Ins. Co., 164 F. App'x 395, 396 (4th Cir. 2006) (citing Alternative

Energy. lnc. v. St. Paul Fire & Mazine lns. Co., 267 F.3d 30, 33 (1st Cir. 2001:. In this case, the

defendants submitted a copy of the school system's written policy on the employment of fnmily

members with their motion to dismiss. Because Baker specitkally refers to the Policy in his

complaint and does not dispute the exhibit's authenticity, the court may properly consider the

Policy without converting the motion to dismiss to one for sllmmary judgment. Ld=; see also

Sewraz v. First Liberty Ins. Cop., No. 3:10CV120, 2012 U.S. Dist. LEXIS 92, at *7-8 n.2 (E.D.

Va. Jan. 3, 2012) (noting that the court could properly consider the policy submitted with the

defendant's motion to dismiss, since it was authentic and integral to the plaintiff s complaint).

A. Claims under j 1983

In his first amended complaint, Baker asserts a number of claims under 42 U.S.C. j 1983,

which imposes civil liability on any person acting tmder color of state 1aw to deprive another

person of rights and privileges secured by the Constitution and laws of the United States.

Specifically, Baker alleges that he was deprived of protected property and liberty interests in

violation of the due process clause of the Fourteenth Am endment, and that the defendants

retaliated against him for exercising his First Am endment right to free speech.
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1. Due Process Claim s

The Fourteenth Amendment to the United States Constitution provides that no state

Eishall . . . deprive any person of life, liberty, or property, without due process of law.'' U.S.

Const. Am end. XIV . The Fourteenth Am endment's due process clause contains both procedural

and substantive components. Clprocedural due process imposes constraints on governmental

decisions which deprive individuals of Eliberty' or çproperty' interests within the meaning of the

Due Process Clause . . . .'' Mathews v. Eldridce, 424 U.S. 319, 332 (1976). This component

requires the government to provide certain procedural protections whenever it deprives a person

of interests that the person has acquired in certain benetits.Bd. of Regents v. Roth, 408 U.S.

564, 576 (1972). In contrast, the substantive due process component tçbargsl certain

governmental actions regardless of the fairness of the procedures used to implement them.''

Cntv. of Sacrnmento v. Lewis, 523 U.S. 833, 840 (1998) (internal quotation marks omitted). lt

Edprovides heightened protection against government interference with certain fundnmental rights

and liberty interests.'' Troxel v. Granville, 530 U.S. 57, 65 (2000) (intemal quotation marks

omitted). In this case, Baker's claims, while not specifically labeled as such, assert violations of

his procedural and substantive due process rights.

a.

ln Count 1 of his tirst am ended complaint, Baker alleges that he had a constitutionally

Deprivation of Propertv

protected property interest in his continued employm ent with the Norton City Schools, and that

the defendants deprived him of that interest by not renewing his employment contract. To

support this claim , Baker contends that he possessed a legitimate entitlement to continued

employment, because he dshad obtained continuing contract status due to his three years as



Director of Transportation with Norton, in which position he served as a supervisor.'' (1st Am.

Compl. at ! 12).

To the extent Baker attempts to state a procedtlral due process claim relating to the

termination of his employment, the court concludes that his allegations are insufficient to

withstand the defendants' m otion to dism iss. W hile the parties disagree as to whether Baker had

achieved continuing contract status by virtue of serving as the Director of Transportation for

three years prior to his tennination,3 the court need not decide this issue to dispose of his

procedural due process claim. Even assuming that Baker had a protected property interest in

continued employm ent, and that he was deprived of that interest as a result of his term ination, a

procedural due process violation (tis not complete unless and lmtil the State fails to provide due

process.'' Zinermon v. Burch, 494 U.S. 1 13, 1 16 (1990). Thus, to prevail on a procedural due

process claim , çça plaintiff m ust have taken advantage of the processes that are available to him

. . . , unless those processes are unavailable or patently inadequate.'' Alvin v. Suzuki, 227 F.3d

107, 1 16 (3d Cir. 2000); see also Dusanek v. Hnnnon, 677 F.2d 538, 543 (7th Cir. 1982) (tû(A1

state cnnnot be held to have violated due process requirements when it has made procedtlral

protectionlsl available and the plaintiff has simply refused to avail himself of them.'').

ln this case, Baker's first amended complaint is devoid of any allegations of procedural

deficiencies related to his termination. Baker does not allege that he utilized the process

3 F the purposes of procedural due process
, property interests are not defined by theor

Constitution, but instead stem from an independent source such as state law. R0th, 408 U.S. at 577.
Under Virginia law, a public school administrator has a protected property right in his employment once
he obtains continuing contract status. Hibbitts v. Buchanan Sch. Bd., 433 F. App'x 203, 206 (4th Cir.
20l 1) (citing Wooten v. Clifton Forge Sch. Bd., 655 F.2d 552, 554-55 (4th Cir. 1981:. A Eûsupervisor''
may achieve continuing contract status when certain requirements are met. See Va. Code j 22. 1-294; 8
Va. Admin. Code j 20-440-10.
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available for challenging his termination or that such process was constitutionally inadequate.4

Because ttthe plaintiff carmot skip that process and use the federal courts as a means to get back

what he wants,'' his procedural due process claim must be dismissed. Alvin, 227 F.3d at 1 16.

To the extent Baker also intends to assert a substantive due process claim arising from the

deprivation of his alleged property interest in continued employment with the Norton City

Schools, such claim must likewise be dismissed. çdunlike rights subject to procedtlral due

process protection, which arise from solzrces other than the Constitution, substantive due process

rights arise solely from the Constitution.'' Huang v. Bd. of Governors of Univ. of N.C., 902 F.2d

1 134, 1 142 n. 10 (4th Cir. 1990). Because Baker's right to continued public employment, if any,

was a right created by state law, it does not implicate substantive due process. See j.t.ts (noting

that the plaintiff s entitlement to a position, Clif it exists, is essentially a state law contract right,

not a fundnmental interest embodied in the Constitution'l; see also Nicholas v. Penn. State

Univ., 227 F.3d 133, 142 (3d Cir. 2000) (oining the Slgreat majority of courts of appeals'' which

have held that ttpublic employment is (notl a fundnmental property interest entitled to substantive

due process protection'). Accordingly, Count l of the first nmended complaint must be

disnAissed.

b. Deprivation of Libertv

ln Cotmt 1I, Baker asserts that he was deprived of liberty interests protected by the

Fourteenth Amendment. Specitkally, Baker contends the defendants violated his C'liberty rightgj

to many'' by enforcing the school system's policy on the employment of fnmily members, and

4 I deed Baker's counsel acknowledged during the hearing on the instant motions that Baker didn ,

not avail himself of the applicable grievance procedure.



that they ttfurther deprived (himl of his liberty right to engage in the profession of (his)

choosing,'' specifically that of dçprincipal.'' (1st Am. Compl. at !! 30-31). For the reasons that

follow, the cotlrt concludes that Count 11 is also subject to dismissal.

i. Right to M arrv

lt is well settled that the Constitution embraces a fundnmental right to m an'y. See W aters

v. Gaston Cnty., 57 F.3d 422, 425 (4th Cir. 1995) (citing Loving v. Va., 388 U.S. 1, 12 (1967)).

The United States Supreme Court has recognized, however, that this right is not without

limitation. In Zablocki v. Redhail, 434 U.S. 374 (1978), the Supreme Court held that ûtnot every

restriction on the right to marry violategsq the Constitution; rather treasonable regulations that do

not signitkantly interfere with decisions to enter into the marital relationship may be legitimately

imposed.''' W aters, 57 F.3d at 425 (quoting Zablocki, 434 U.S. at 386-87). Therefore, strict

scrutiny applies çtonly to regulations that çsignificantly interfere' with the right to marry.'' Id.

(quoting Zablocki, 434 U.S. at 388). lf a policy or regulation does not interfere ççdirectly and

substantially with the ftmdamental right to marriage,'' the court must CEfacially review the (pjolicy

to determine whether there was a rational basis for its passage.'' ld. at 426.

In W aters, the United States Court of Appeals for the Fourth Circuit was tasked with

reviewing a policy that prohibited spouses from working within the snme department and/or

supervising each other. J.IJ., at 424.Noting that the policy was a ktwork-related restriction'' with

merely Clincidental effects'' on maniage, the Fourth Circuit held that the policy did dsnot directly

and substantially interfere with (thej right (to manyl by preventing those who wish to marry from

doing so.'' JZ at 426 (internal quotation marks omitted). G;At most,'' the Court emphasized, the

policy was Skan tmwelcome hurdle, forcing one spouse to attem pt to transfer to another
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department within the County or to leave the County's employ altogether.'' Ld..a Consequently,

the Court held that the policy did not sufficiently impact a fundnmental right so as to require

strict scrutiny analysis. Ld-a

ln ruling as it did in W aters, the Fourth Circuit was not in the minority on this issue. As

the United States Court of Appeals for the Sixth Circuit previously noted, Edlvqirtually every court

to have confronted a challenge to an anti-nepotism policy on First Amendment, substantive due

process, equal protection, or other grounds has applied rational basis scrutiny.'' M ontgomery v.

Carr, 101 F.3d 11 17, 1 126 (6th Cir. 1996).For instance, in Parks v. City of Wnrner Robins, 43

609, 614 (1 1th Cir. 1996), one of several decisions that the Fourth Circuit found persuasive in

W aters, the United States Court of Appeals for the Eleventh Circuit held as follows:

W e conclude that the W arner Robins anti-nepotism policy does not
directly and substantially interfere with the right to m arry. The policy does
not create a direct legal obstacle that would prevent absolutely a class of
people from  marrying. W hile the policy may place increased econom ic
btlrdens on certain city employees who wish to marry one another, the
policy does not forbid them from manying . . . . Any increased economic
burden created by the anti-nepotism policy is no more than an incidental
effect of a policy aim ed at maintaining the operational eftkiency of
W arner Robins' governmental departments, not a direct attempt to control
the marital decisions of city employees.

Moreover, individual instances of hardship notwithstanding, the
anti-nepotism policy at issue here does not make maniage practically
impossible for a particular class of persons. Although gthe plaintiffs) have
postponed their wedding for over four years, pending the outcome of this
case, they have produced no evidence of other couples similarly deterred
by the policy, nor do we believe that ordinarily such will be the case. As

the Supreme Court noted in (Califano v. Jobst, 434 U.S. 47, 54 (1977)1, a
statute is not rendered invalid simply because some persons who might
otherwise have married were deterred by the rule or because some who did
marry were btlrdened thereby.



Because the W nrner Robins policy does not directly and
substantially interfere with the ftmdnmental right to many, we subject the
policy to rational basis scrutiny.

Parks, 43 F.3d at 614 (internal quotation marks and additional citations omitted).

Applying W aters and the decisions cited favorably therein, the court agrees with the

defendants that the Norton City Schools' anti-nepotism policy does not directly and substantially

interfere with the right to marry. The Policy does not forbid marriage altogether, as in Loving, or

forbid m arriage without the perm ission of the state, as in Zablocki. ûtAt most,'' the Policy liis an

unwelcome hurdle,'' forcing one spouse to attempt to transfer to another school or department

within the school system, or to leave the school system's employ altogether. W aters, 57 F.3d at

426. Because the Policy does not significantly interfere with the right of m aniage, it is not

subjed to strict scrutiny analysis.Instead, the court must review the Policy to determine whether

there was a rational basis for its passage. ld.

ln an attem pt to avoid the application of the rational basis standard, Baker argues that the

Policy was selectively enforced by the school system, and that its selective enforcement warrants

the application of strict scrutiny analysis. However, Baker cites no authority to support this

argument, and the court agrees with the defendants that it conflates principles of substantive due

process with those of equal protection.s In the context of substantive due process, as the Fourth

Circuit emphasized in W aters, courts Slshould apply strict scnztiny only to regulations that

ûsignificantly interfere' with the right to marry.'' W aters, 57 F.3d at 425 (emphasis added)

(quoting Zablocki, 434 U.S. at 388); see also Montgomery v. Carr, 101 F.3d 1 1 17, 1 124 (6th Cir.

1996) Cûln the substantive due process context, Zablocki holds that determining the appropriate

5 Baker does not Assert an equal protection claim in his first amended complaint. Even if his
allegations of selective enforcement could be construed to raise such claim, the court concludes, for the
reasons stated below, that such claim would not survive the defendants' Rule 12(b)(6) motion.
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level of scrutiny to apply to governmental action alleged to infringe the right of maniage requires

a two-step analysis: first, a court must ask whether the policy or action is a direct or substantial

interference with the right of marriage; second, if the policy or action is a direct and substantial

interference with the right of marriage, apply strict scrutiny, otherwise apply rational basis

scrutiny.'); Wolford v. Angelone, 38 F. Supp. 2d 452, 462 (W .D. Va. 1999) (holding that the

Virginia Department of Corrections' anti-fratemization regulation was ûûnot subject to heightened

scrutiny'). Because the Policy in this case does not significantly interfere with the right to marry,

the court is convinced that rational basis scrutiny is appropriate.

Applying this standard of review, the court has no m isgivings in concluding that the

Policy passes muster. As the Fourth Circuit em phasized in W aters, such regulations on the

employment of spouses or other fnmily members Cteffectuate rational and laudable workplace

goals,'' such as Esavoiding conflicts of interest between work-related and family-related

obligations; reducing favoritism or even the appearance of favoritism ; preventing fnmily conflicts

f'rom affecting the workplace', and, by lim iting inter-oftice dating, decreasing the likelihood of

sexual harassment in the workplace.'' W aters, 57 F.3d at 426 (internal citation and quotation

marks omitted). For these reasons, the court concludes that the Policy is rationally related to a

legitimate governmental interest and, thus, that its enforcement did not violate Baker's

fundam ental right to marry.

ln response to the defendants' motion, Baker emphasizes that he was transferred to the

Central Office even though he decided not to marry his subordinate employee, and that ûtgtlhere is

no policy which prohibits a supervisor f'rom dating a subordinate.'' (Pl.'s Br. in Opp'n at 6). As

the defendants note in their reply brief, however, Baker cites no authority to support the



proposition that the &tliberty right to marry,'' on which Count 11 is pm ially premised, extends to

dating relationships. (1st Am. Compl. at :30). Even if such relationships constitute a type of

association entitled to some other form of constitutional protection, tithe same (principles havel

been applied to relationships less fonnal than marriage.'' Beechnm v. Henderson Cnty., 422 F.3d

372, 377 (6th Cir. 2005). Thus, it is ûtinconsequential'' that (the plaintiff sl intimate association .

. . was not formalized by marriage'' at the time he was transferred to the Central Oftk e. ld.

(holding that the plaintiff s claim arising from the termination of her employment as a result of

her romantic relationship could not prevail upon the application of rational basis review).

Simply stated, the same concerns that provide valid grounds for anti-nepotism policies are

present when a supervisor dates his subordinate em ployee.6 See Anderson v. Citv of Lavercne,

371 F.3d 879, 882 (6th Cir. 2004) (holding that a police force policy prohibiting dating between

officers of different ranks did not directly and substantially btlrden the right to intimate

association, and that it was rationally related to a legitimate government interest).

Accordingly, to the extent Baker alleges that the defendants violated his right to marry or

some other associational interest by transferring him to the Central Oftke, the court concludes

that he has failed to state a claim upon which relief may be granted.

6 The court notes that it is also çdof no consequence that there was no official policy'' prohibiting
Baker's dating relationship with his subordinate employee. Beecham, 422 F.3d at 377., see also
Montgomerv, 101 F.3d at 1 127 (emphasizing that Gçlsltate officials acting without the authority of any
general policy should not necessarily be barred from deciding in an isolated case to transfer one of two
co-worker spouses because that official believes that the couple's marriage is interfering with legitimate
governmental objectives'').
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ii. Right to Engage in the Occupation of His Choice

Baker also alleges that the defendants deprived him of his t'liberty right to engage in the

profession of (his) choosing,'' by taking away his desired position of principal and reassigning

him to a Central Oftice position.; (1st Am. Compl. at ! 31). For the following reasons, the court

concludes that this claim is also subject to dismissal.

The liberty interests protected by the Fourteenth Amendment include the freedom t:to

engage in any of the comm on occupations of life.'' Roth, 408 U.S. at 572. This right, however,

is not so broad as to protect an individual's right to a particular job. Instead, Etgilt is the liberty to

ptlrsue a particular calling or occupation, and not the right to a specific job, that is secured by the

Fourteenth Amendment.'' Piecknick v. Pennsylvania, 36 F.3d 1250, 1259-1260 (3d Cir. 1994)

(internal citation and quotation marks omitted); see also Habhab v. Hon, 536 F.3d 963, 968 (8th

Cir. 2008) (quoting Piecknick and holding that the plaintiff had not been deprived of any liberty

interest); Ulichnv v. Merton Cmtv. Sch. Dist., 249 F.3d 686, 704 (7th Cir. 2001) Cl-l-he due

process clause of the Fourteenth Amendment secures the liberty to ptlrsue a calling or

occupation, and not the right to a specific job.''). As the Supreme Court emphasized in Roth,

ûtlilt stretches the concept too far to suggest that a person is deprived of Eliberty' when he simply

is not rehired in one job but remains as free as before to seek another.'' Roth, 408 U.S. at 575.

1 The defendants construed the plaintiff's first amended complaint to assert a liberty interest
claim based on the allegedly unpleasant work conditions that the plaintiff experienced following his
transfer to the Central Office. The plaintiff confirmed during the motions hearing, however, that he was
not attempting to assert such claim.

Likewise, the plaintiff withdrew his libert.y interest claim that was based on allegedly defamatory
statements made by defendant Harris. See Pl.'s Br. in Opp'n at page 9. Thus, it is unnecessary for the
court to consider whether the plaintiff s allegations are sufficient to state the type of liberty interest claim
discussed in cases such as Sciolino v. Cit'y of Newport News, 480 F.3d 642 (4th. Cir. 2007).
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ln this case, Baker does not claim that he has lost the ability to pursue a career in

education as a result of the defendants' actions, or that the defendants' actions have had any

effect on his ability to obtain a position in another school system. Rather, Baker alleges only that

the defendants ûsdeprived ghiml of his liberty right to engage in the profession of (hisj choosing,

principal,'' by reassigning him to the Central Oftk e and ultim ately terminating his employm ent.

As the foregoing decisions make clear, such allegations fall short of demonstrating that the

defendants' actions implicated a cognizable liberty interest. Accordingly, the court m ust grant

the defendants' motion with respect this claim.

2. First Am endment Claim

In Colmt IlI of the first amended com plaint, Baker asserts a First Am endment retaliation

claim. Specifically, Baker alleges that the defendants violated his right to free speech by

ttdemoting and reassigning (himl for simply speaking that he intended to marry Phillips.'' (1st

Am. Compl. at ! 34).

The Supreme Court Gthas made clear that public employees do not surrender al1 their First

Am endment rights by reason of their employment.'' Garcetti v. Ceballos, 547 U .S. 410, 417

(2006). lndeed, idgtlhe Supreme Court's decision in Pickering v. Board of Educ., 391 U.S. 563

(1968), and cases following, established that a state government employer violates the

Constitution if it deprives an employee of a valuable employment benetit in retaliation for the

employee's exercise of his constitutionally protected speech.'' DiM eclio v. Haines, 45 F.3d 790,

804 (4th Cir. 1995). In order to establish a violation of the First Amendment, however, a public

employee m ust satisfy the following three elements:

First, the public em ployee must have spoken as a citizen, not as an
employee, on a m atter of public concern. Second, the employee's interest

14



in the expression at issue must have outweighed the employer's interest in
providing effective and efticient services to the public. Third, there must
have been a sufficient causal nexus between the protected speech and the
retaliatory employment action.

Ridpath v. Bd. of Governors Marshall Univ., 447 F.3d 292, 316 (4th Cir. 2006) (internal citations

and quotation marks omitted).

To determine whether Baker's speech is constitutionally protected, the court must tsrst

decide, as a threshold matter, whether the plaintiff spoke as a citizen on a matter of public

concern. This determination Clis a question of law for the coult'' which tûshould be made by

examining the Econtent, form and context of a given statem ent, as revealed by the record as a

whole.''' Holland v. Rimmer, 25 F.3d 1251, 1255 (4th Cir. 1994) (quoting Colmick v. Myers,

461 U.S. 138, 147-148 (1983)). itBecause almost anything that occurs within a public agency

could be a concern to the public,'' the court's inquiry must lçnot focus on the inherent interest of

importance of the matters discussed by the employee,'' but on ûûwhether the speech at issue . . .

was m ade prim arily in the plaintiff s role as a citizen or prim arily in his role as employee.''

DiMeglio v. Haines, 45 F.3d 790, 805 (4th Cir. 1995) (emphasis in original) (quoting Terrell v.

Univ. of Texas Sys. Police, 792 F.2d 1360, 1362 (5th Cir. 1986)); see also Urofsky v. Gilmore,

216 F.3d 401, 407 (4th Cir. 2000) (emphasizing that dscritical to a determination of whether

employee speech is entitled to First Amendment protection is whether the speech is m ade

primarily in the (employee'sl role as citizen or primarily in his role as employee'') (internal

citation and quotation marks omitted).

W hen an employee's speech pertains to a m atter of personal interest, the First

Amendment offers no protection. Stroman v. Colleton Cnty. Sch. Dist., 981 F.2d 152, 156 (4th

Cir. 1992). As the Fourth Circuit explained in Stroman, ttgplersonal grievmwes, complaints

15



about conditions of employment, or expressions about other matters of personal interest do not

constitute speech about matters of public concern that are protected by the First Am endment, but

are matters more immediately concenwd with the self-interest of the speaker as employee.'' ld.

(citing Connick, 461 U.S. at 147).

Applying these principles, the court concludes that it is clear from Baker's allegations that

the speech at issue was not made as a citizen upon a matter of public concem. Baker's First

Amendm ent claim  is based on a conversation with Superintendent Comer, during which Baker

expressed his intent to marry Catherine Phillips. As the defendants emphasize, this was clearly a

private discussion between an employee and his supervisor regarding the employee's own

personal dating relationship and his intentions with respect to that relationship. Even if the

subject of the conversation would arouse interest in the small town of Norton, Cûthe mere fact that

the topic of the employee's speech was one in which the public might or would have had a great

interest is of little mom ent.'' DiM eglio, 45 F.3d at 805. Instead, as previously stated, the critical

determination is dtwhether the speech at issue . . . was made primarily in the plaintiff s role as

citizen or primarily in (his) role as employee.'' Id. In this case, the content, form, and context of

the conversation alleged in the first nmended complaint establish that Baker's speech was made

as an employee to his supervisor on a matter of personal interest, rather than as a citizen speaking

out about matters of public concern. Accordingly, Baker's First Amendment claim must be

dismissed.

3. Equal Protection Claim

Baker's first amended complaint does not include an equal protection claim . Even if his

allegations that the defendants selectively enforced the Policy could be construed to assert such
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claim, it would nonetheless be subject to dismissal. It is well established that çdselective

enforcement of a facially constitutional regulation does not, by itself, violate equal protection.''

W olford, 38 F. Supp. 2d at 462 n.4. Instead, to successfully plead an equal protection claim, a

plaintiff must allege that he was treated differently from another similarly situated individual, and

ûtthat such selective treatment was based on impermissible considerations such as race, religion,

intent to inhibit or punish the exercise of constitutional rights, or malicious or bad faith intent to

injure a person.'' Lisa's Party City Inc. v. Town of Henrietta, 185 F.3d 12, 17 (2d Cir. 1999).

In light of these required elem ents, the court agrees with the defendants that the

allegations in Baker's first nm ended complaint are insufticient to tçraise a right to relief above the

speculative level.'' Twombly, 550 U.S. at 555; see also Waters, 57 F.3d at 427 (rejecting a

selective enforcement challenge to an anti-nepotism policy); Wolford, 38 F. Supp. 2d at 462 n.4

(same). To be sure, Baker has suggested that the defendants' actions were arbitrary and unfair.

ççl-lowever, even taking these allegations as true, there is no allegation that the actions - as

arbitrary or irrational as they m ay have been - were m otivated by a constitutionally

imperm issible consideration.''' Pavne v. Huntington Union Free Sch. Dist., 101 F. Supp. 2d 1 16,

1 19 (E.D. N.Y. 2000). Because ttltlhe ûkey issue' in an equal protection claim alleging selective

enforcement is impennissible motive,'' the court is convinced that Baker's allegations are

8 T the extent Baker alleges
, in paragraph 29 of his complaint, that the defendantso

(ddiscriminated against him for voicing his desire to marry,'' the court agrees with the defendants that
such argument is derivative of his First Amendment claim and does not give rise to a separate theory of
recovery. See, e.g., Edwards v. Citv of Goldsboro, l78 F.3d 23 1, 250 (4th Cir. 1999) (affirming the
dismissal of the plaintiff's equal protection claim, since it was tGbest characterized as a mere rewording of
his First Amendment retaliation claim'); Heusser v. Hale, 777 F. Supp. 2d 366, 385 (D. Conn. 201 1)
Cç-l-he Second Circuit has held that where a selective enforcement claim is found to ûcoalesce' with a
legally insufficient First Amendment retaliation claim, the Equal Protection claim must also fail as a
matter of 1aw.'') (citing Cobb v. Pozzi, 363 F.3d 89, l 10 (2d Cir. 2003:.
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insufficient to withstand the defendants' motion to dismiss. 1d. (internal citation and quotation

marks omitted).

B. State Law Defam ation Claim

In addition to his constitutional claims under j 1983, Baker asserts a state law claim of

defnmation against defendant Harris. Having detennined that Baker's federal claims are subject

to dismissal under Rule 12(b)(6), the court declines to exercise jurisdiction over the defamation

claim. See 28 U.S.C. j 1367. Accordingly, such claim will be dismissed without prejudice.

II.

Baker previously moved for leave to file a second nmended complaint, ttfor the sole

M otion to Am end

purpose of including (the allegedly defnmatoryj language'' used by defendant Harris. (Pl.'s Mot.

to Amend at 1). Because the court has declined to exercise jurisdiction over the defnmation

claim, Baker's motion to nmend will be dismissed as moot.

Conclusion

For the reasons stated, the court will grant the defendant's motion to dism iss. ln reaching

this decision, the court is not unsympathetic to Baker's predicament, and has no reason to doubt

Baker's assertion that his performance with the Norton City Schools was excellent. N onetheless,

the court is constrained to conclude, for the reasons set forth above, that the allegations in

Baker's first amended complaint are insufficient to state a claim of constitutional proportions.

Accordingly, the court must grant the defendants' motion with respect to Baker's claims under j

1983. Additionally, his defamation claim tmder state law will be dismissed without prejudice

and his m otion to amend the defam ation claim  will be dism issed as m oot.
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The Clerk is directed to send certified copies of this memorandum opinion and the

accompanying order to a1l counsel of record.

fp b 2012
.ENTER: This t. day of Fe ruary,

Chief United States District Judge
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