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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
BIG STONE GAP DIVISION

ROLAND G.LOVERN, JR., )
Plaintiff )
)
V. ) Civil Action No. 2:13cv0004
)
CAROLYN W. COLVIN, ) MEMORANDUM OPINION
Acting Commissioner of )
Social Security, )
Defendant ) By: PAMELA MEADE SARGENT
)

United States Magistrate Judge
I. Background and Standard of Review

Plaintiff, Roland G. Lovern(“L overn”), filed this action challenging the
final decision of the Commissioner of Social SecurityCdmmissionél),
determining thathe was not eligible for disability insurance benefitsDIB"),
under the Social Security Act, as amendédc(’), 42 U.S.C.A.8 423 (West
2011). Jurisdiction of this court is pursuant to 42 U.S§G405(g). This case is
before the undersigned magistrate judge upon trapsfsuant tahe consent of
the parties unde28 U.S.C8636()(1).

The courts review in this case is limited to determining if the factual
findings of the Commissioner are supported by substantial evidence and were
reached through application of the correct legal stand&eks Coffman v. Bowen
829 F.2d 514, 517 (4Cir. 1987). Substantial evidence has been defined as
“evidence which a reasoning mind would accept as sufficient to support a
particular conclusion. It consists of more than a mere scintilla of evidence yput ma
be somewnhat less than a preponderdncaws v. Celebrezz868 F.2d 640, 642
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(4™ Cir. 1966). “If there is evidence to justify a refusal to direct a verdict were the
case before a jury, then there“sibstantial evidenc&. Hays v. Sullivan907
F.2d 1453, 1456 (4Cir. 1990) (quotind.aws 368 F.2d at 642).

The record shows that Lovern protectively filed a previous DIB claim on
July 3, 2008, alleging disability as of April 30, 2008, which was denied by decision
dated October 28, 2009Record, (“R”), at 6474.) Lovernprotectively filedhis
currentapplicaion for DIB on October 28 2009 alleging disability as oDctober
29, 2009 due toa back / spinal injury, anxiety, depression, severe high blood
pressure, nerve damage in his left leg and leg. pRinat 18, 21013, 243, 279
The claim was denied initially and on reconsideration. (R0&t12, 11418, 119,
12022, 12426.) Lovernthenrequested a hearing before administrative law
judge (“ALJ"), (R. at127) The hearing was heloh October 28, 2011by video

conferencingat which Lovernwas represented by counsel. (R3&60.)

By decision dated February 2, 2012, the ALJ dehiedern’sclaim. (R. at
18-34.) The ALJ found thatLovern met the nondisability insured status
requirements of the Act for DIB purposes thro@gcember 31, 2013R. at20.)

The ALJ also found thatovern had not engaged in substantial gainful activity

! Because Loverfiled a prior application for DIB, which was denied by decision dated
October 28, 2009, this prior decision is res judiedo the time period consideretdhat being
the case, the question before the court is whether Lovern was disabled at anytween be
October 29, 2009, the date following the ALJ’s prior denial, and February 2, 2012, the date of
the current ALJ’s denial. Any facts included in this Memorandum Opinion not giretited to
this time period are included for clarity of the record.

2 Lovern lists October 24, 2009, as his alleged onset date in his applications. Howeve
because this date was contained within the prior time period considered by the phéviptine
earliest onset date that Lovern can allege is October 29, 200%ttheoliowingthe date of the
previous ALJ'’s decision. (R. at 64-74.)



since October 24, 2009 (R. at20.) The ALJ found that the medical evidence
established that.overn suffered froma severe impairmentnamely statuspost
lamincetomy buthe found that. overndid not have an impairment or combination

of impairments listed at or medically equal to one listed at 20 C.F.R. Part 404,
Subpart P, Appendix 1. (R. 20-23.) The ALJ found that.overnhad the residual
functional capacityto performsedentarywork® which did not require more than
occasional stooping, kneeling, crawling and crouchangd which allowed for
positional changes every 45 minutegR. at23-26.) TheALJ found thatLovern
could perform hs pastrelevantwork as aproduct support advisor / customer
service worker (R. at26.) Based on bverris age, education, work history and
residual functional capacity and the testimony of a vocational expert, thalgd.J
found that jobs existed in sigr@nt numbers in the national economy thavérn

could perform, including jobs as a ticket checker, a telephone clerk and a general
office clerk (R. at28.) Thus, the ALJ found thdtovernwas not under a disability

as defined under the Afiom October24, 2009’ through the date of the decision,
and was not eligle for benefits. (R. a8) See20 C.F.R. 8 404.152Qf), (g)
(2013).

After the ALJ issuedhis decision, Lovern pursued his administrative

% For reasons already stated, the ALJ should have considered whether Lovern had
performed substantial gainful activity since October 29, 2009. Nonetheless,edtaud J's
finding necessarily also finds that Lovern had not performed substantial gainfitly asince
October 29, 2009, any error is harmless.

* Sedentary work involves lifting items weighing up to 10 pounds at a time and
occasionally lifting or carrying articles likeocket files, ledgers and small tools. Although a
sedentary job is defined as one which involves sitting, a certain amount of walkingratidgsta
is often necessary in carrying out job duties. Jobs are sedentary if walkingaadohg are
required occasionally and other sedentary criteria are §&20 C.F.R. § 404.1567(a) (2013).

® Again, the appropriate date that the ALJ should have considered is October 29, 2009.
-3-



appeals(R. at13), but the Appeals Council dezd his request for review. (R. dt
4.) Lovernthen filed this action seeking review of the Ad dinfavorable decision,
which now stands as the Commissidsédinal decisionSee20 C.F.R.8 404.981
(2013). The case is before this court bovern's motion for summary judgment
filed November 26, 201,3and the Commissioriermotion for summary judgment
filed December 23 2013

II. Facts

Lovernwasborn in1978, (R. at42,210, 214, 239 which classifis im as a
“younger person” under 20 C.F.R. 841663¢€). He has a high school education
andsome college course worfR. at43.) He has past relevant work experience as
afield supervisor for a communications company, a butcher and a prodpcttsup
advisor in a call center for a consumer electrobicsness(R. at44-46,244, 254)
Loverntestified that heead magazines regularly and a novel on occasion. (R. at
43.) He testified that he last worked in March or April 2008 as a teclsupgpbrt
advisor in a call center for electronic equipme(R. at 44.) Lovern testified that
he underwent back surgery in August 20@@ich helped for a year or two, but
that the pain slowly returned(R. at47-48.) He stated that he experienced low
back pain that radiated into both legs to the calves, thevteke than the right,
with bilateral leg weakness, loss of left leg mass and some numbness in the left leg
(R. at49, 5152.) Lovern testifiedhat he had beetonsidering undergoing another
surgery since 2009. (R. at-48.) He stated that he speatsignificant part of the
day in bedand that he used a crutch and a cane at tifResit 51.)Lovern testified
that his back pain had worsened over the previmmuple of years. (R. at 5Hg
stated that he used heating pads, hot baths and Icy Hot patches to help aleviate
back pain. (R. at 583.) He stated that he had constant leg p@nat 49.) Lovern



testified that hizurrentback pain was worse than the pain he experiepdedto
his 2000surgery. (R. at 53.)

Lovern estimated that he could walk for about 20 minutes before having to
stop and resand that hecould sit for up to 30 minutes at a time irs@pportive
chair. (R. at 53.He statedthat he had to switch positions among his bed, a chair, a
couch and a computer chair throoghthe day to get comfortabléR. at 5354.)

He stated that his wife perform@@ percent of household choréR. at 54.)

Lovern also stated that he had been taking anxiety medication for several
yearsandthat he had seen D. Kay#eitzman a counser, since 2009(R. at 49
50.) He stated that he had suffered from hypertension since age whi@mwas
contrdled with medications. (R. at 49Dovern saidthat he also suffered from
intermittent bouts of gout, usually in the left leg and usuallynigs few daygour
to five times annually(R. at 49.He statedhatthe gout also was controlled with
mediation.(R. at 50.)

Ann Marie Cash, a vocational expert, also was presenttestdied at
Lovern’s hearing(R. at 5458.) She classified hipast work as a butchand as a
telephone and equipment installer, as performed by Loasrheav§and skilled
and asa customer service worker as sedentary and skilled. (R. af&&h)testified
that a hypothetical individual of Lovern’s age, educatowa work history, who
could occasionally lift and carry items weighing up to 35 pounds, frequently lift

and carry items weighing up to 20 pounds, sit for six hours in an-leogint

® Heavy work involves lifting items weighing up to 100 pounds at a time with frequent
lifting or carrying of objects weighing up to 50 pounds. If someone can do heavy wotkphe a
can do medium, light and sedentary wo8ee20 C.F.R. § 404.1567(d) (2013).
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workday, stand or walk for two hours in an etglour workday, and who mus
change positions every 45 minutes, could perform Lovern’s past work as a
customer service worker. (Rt 8b.) Cash further tesitified that such an individual
could perform other jobs existing in significant numbers in the national economy,
including jols as a general office clerk, a telephone clerk and a charge clerk, all at
the sedentyr level of exertion (R. at 56.) Cash next testified that the same
hypothetical individual, but who could lift and carry items weighing up to 15
pounds occasionally and up to eight pounds frequettiyld perform the same
previouslynamed jobs at the sedentary level oértion. (R. at 56.)When asked
whether that same individual, but who also could not stkiogel, crouch, crawl or

be exposed to moving machinery or heights, could perform those jobs, Cash
testified that he oshe could not. (R. at &7.) Next, Cash testified that the same
individual, but who also would be limited to simple, routine, rejpetitasks in a
work environment free of fast paced quota requiremantsinvolving simple
work-related decisions with only occasional interaction with the public, coillld st
perform the jobs of a general office clerk, as well as jobs as a tube opetor a
ticket checker. (R. at 57Gash testified that the same hypothetical individual, but
who also would miss more than three days of work monthly due to his or her
physical condition, could ngterform any work. (R. at 570astly, Cash was asked

to consider a hypothetical individual with the limitations set forth inptimgsical
assessmerdompleted by Dr. Patricia Vanover, M.D., dmigust 25, 2010(R. at

58.) She testified that such an individual could not perform any {Gbsat 58.)

In rendeing his decision, the ALJ reviewed medical records frDm
Patricia Vanover, M.D.; Norton Community Hospital; B. Wayne Lanthorn, Ph.D.,
a licensed clinical psychologist; D. Kaye Weitzman, L.C.S.W., a licensadat|

social worker; Holston Valley Medit&enter; Solutions Counseling, LLC; Stone

-6-



Mountain Health Services; Dr. Kevin Blackwell, D.O.; Mountain View Regional

Medical Center; and Johnston Memorial Hospital.

The record shows that on August 9, 20@0en Lovern was only 22 years
old, heundewent complete bilateral L4 and L5 and partial S1 laminectomies and
medial facetectomies with additional resection of the lefSil5herniated nucleus
pulposusby Dr. Ken W. Smith, M.D., a neurosurgeorfR. at 37376.) When
Lovern was dischargeid satisfatory conditionon August 11, 2000t was noted

that he had significant improvement of leg péR. at377-78.)

X-rays of Lovern’s lumbar spine dated July 24, 2009, showed postsurgical
changes at the 45 level, some mild narrowing at the 14 disc, as well as
minimal change at L-B4. (R. at 347.Mild scattered degenerative spurring also
was presentvith no spondyltysis. (R. at 347.)Mild degenerative changes also
were present in the lower facets. (R. at 347Wwas concluded thahere was no
acute abnormality(R. at 347.)

On September 21, 2009, B. Wayne Lanthorn, Ph.D., a licensed clinical
psychdogist, completed a psychological evaluation at the request of Lovern’s
attorney. (R. at 3565.) Lovernwas fully oriented. (R. at 357 He reported his
daily activities to include watching televisiomeading and playing computer
games but basically staying at home. (R. at 389) Lanthorn noted that Lovern
had never received any formal psychiatric or psychotherapeutic intervention. (R.
at 359.) Lovern’s speech was clear and intelligible, and his grooming and hygiene
were adequate. (R. at 369.) His affect was described as mixe@R. at 360.)
Lanthorn noted that it was evident at times that Lovern was in pain, had a flatness

and blunhess to his affect, and his mood could best be described as somewhat
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depressed. (R. at 360.) Lovern reported that antidepressant medicatiaehad b
helpful and that he was only occasionally irritable. (R. at 386.5enied suicidal

or homicidal ideation, plans or intent, and he stated his energy level was fairly
good. (R. at 360.) Lovern indicated no significant problems with memory or
concentation. (R. at 360.He admitted becoming nervous, shaky, jittery, slightly
dizzy and having butterflies in hstsomach at timegR. at 360.].anthorn noted no
signs of ongoing psychotic processes or any evidence of delusional thiffkirag.
360.)

Lanthorn administered the Wechsler Adult Intelligence Salé&ourth
Edition, (“WAIS-IV”), the results of which he deemed valid. (R. at -&21)
Lovern achieved a fulscale IQ score of 108, placing him in the average range of
intellectual functioning. (R. at 361His Verbal Comprehension Index score
abstract and logical thinking score and ability to analyze abstract visual stimuli
score all were irthe high average rang@. at 361.). overn scoredn the superior
range on th&/ocabulary subtesand heearned a Processing Speed Index score of
120, placing him in the superior range in his ability to quickly and correctly span,
sequence or discrimimasimple visual information. (R. at 3610anthorn also
administered the Minnesota Multiphasic Persondhtyentory— 2, (“MMPI-27),
the results of which were deemed vali@. at 36263.) These results showed that
Lovern may worsen ongoing physical symptoms in response to stress or may even
develop nev somatic areas of difficulty. (R. at 362They also inditated the
presence of some depressiavhich contributedto social withdrawal and some
erraticto poor concentration at times. (R. at 36 test results also indicated the
presence of some anxiety, tension, worry and emotional discor(forat 363.)
Lanthorn noted that Lovern seemed to worry to excess, which also contributed to

problems wih concentration. (R. at 363The test results also indicated that
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Lovern was experiencing moderate levels of emotional distimgsts that his
concetration skils and memory were adequate. (R. at 36Blpwever,
interpersonally, hevassomewhat introverted, but did not mingeeting strangers
and hegot along well with family membergéR. at 363.)

Lanthorn diagnosed Loverwith a pain disorder associated with both
psychological factors and general medical conditions, chronic; and a mood
disorder with major depressiie episode, moderate, due to chronic physical
problems, pain and limitations; and he assessed Loverniscthreent Global
Assessment of Functioning, (“GAF"),score at 55.(R. at 364.) Lanthorn
recommended that Lovern consider receiving both psychiatric and
psychotherapdic intervention. (R. at 364Danthornfound that_overn hada pain
disorder with complications and difficulties, as well as apparent depression
secondary to his physical difficulties. (R. at 364 noted that, despite
antidepressant medications, Lovern continued to show signs and gsympto
associated with depression. (R. at 364oyern also had some indications of
ongoing anxiety, tension, restlessnassl over reactivity to stresfR. at 36465.)
Lanthorn felt that Lovern had no limitationsegarding learning simple or
moderately complicated tasks in the work setting and only mild oms with
regard to sustaining concentration and persisting at tasks. (R. atH&66pined
that Lovern had mild to moderate difficulties dealing with the changes and

requirements in a work settin@r. at 365.)

"The GAF scale ranges from zero to 100 and “[c]onsider[s] psycholpgimzhl, and
occupational functioning on a hypothetical continuum of mental hakléss.” DIAGNOSTIC
AND STATISTICAL MANUAL OF MENTAL DISORDERS FOURTH EDITION, (“DSM-IV”), 32
(American Psychiatric Association 1994). A GAF score of 51 to 60 indicates that awmluradlivi
has moderate symptoms or moderate difficulty in social, occupational or schd@riing: See
DSM-1V at 32.



Lanthorn also completed a Medical Assessment Of Ability To Do Work
Related Activities Menta) on Lovern, finding that he had an unlimited or very
good ability to understand, remember and carry out simple job instructions, a
good ability to follow work rules, to relate to emorkers, to mairgin attention
and concentration and to understand, remember and carry out detailed, but not
complex, job instructions and a flirability to deal with the public, to use
judgment to interact with supervisors, to deal with work stresses, to function
indepandently, to understand, remember and carry out complex job instructions, to
maintain personal appearance, to behave in an emotionally stable manner, to relate
predictably in social situations and to demonstrate reliabi{fg;. at 36668.)
Lanthorn opinedhat Lovern would be absent more than two days monthly from
work due b his impairments or treatment. (R. at 3@8¢) noted the diagnoses he
rendered on September 21, 2009, as well as the accompanying psychological

evaluation as support for this assesdm@h at 368.)

On September 23, 2009, Lovern saw D. Kaye Weitzman, L.C.S.W,, a
licensed clinical social worker, for intake @t. Vanover'sreferral. (R. at 369.)
Lovern noted that he had suffered from bouts of depression for the previous four to
five years, which had worsened ovéetprevious year. (R. at 369 eitzman
described_overn’s mood as depressed with a subdued affiestorientationand
thought processes weirgact and his judgment and insigiere deemed fai(R.

at 369.) Weitzman diagnosed major depressive disorder, recurrent episode,

8 An unlimited or very good ability is defined on the assessment as a “more than
satisfactory” ability. (R. at 366.)

° A good ability is defined on the assessment as a “limited but satisfactory” abilitat (R.
366.)

9 A fair ability is defined on the assessment as a “seriously limited, but rotgee”
ability. (R. at 366.)
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moderate; a mood disorder; and generalized anxiety disqiRerat 369.) She
placed Lovern’s thesurrert GAF score at 48 and recommended inddual
therapy every two weeks. (R. at 36@/pitzman ato completed a Medical Source
Statement Of Ability To Do WoHRelated Activities (Mental) of Lovern, finding

that he was mildly limitetf in his abilities to carry out simple instructions and to
make judgments on simple wer&lated decisions, moderatelymited in his
abilities to understand and remember simple instructions, to understand, remember
and carry out complex instructions, to make judgments on comaekrelated
decisions and to interact appropriately with the public, supervisors andrkers

and moderately to markedly limitédin his ability to respond appropriatety

usual work situations and to changes in a routine work setting. (R. 40499
Weitzman opined that Lovern would be absent from work more than two days
monthly due to hismpairments or treatment. (R. at 50Mjeitzman noted that this
assessment was supported by Lovern’s chronic pain following back surgery. (R. at
500.)

Lovern returned for counseling with Weitzman Ontober 2, 2009. (R. at
504.) He reported being shetempered and grumpy, but getting better sleep than
usual. (R. at 504.)Lovern endorsed moderate depressamd panic attackdut

1A GAF score of 31 to 40 indicates some impairment in reality testing or

communication or marked impairment in several areas such as work or schaglrétations,
judgment, thinking or moodSeeDSM-IV at 32.

12 A mild limitation means “[t]here is a slight limitation ..., but the individual can
generally function well.” (R. at 499.)

13 A moderate limitation means “[tlhere is more than a slight limitation ..., but the
individual is still able to function satisfactorily.” (R. at 499.)

14 A marked limitation means “[t]here is serious limitation in this afBaere is a
substantial loss in the ability to effectively function, resulting unsatisfactory work
performance.” (R. at 499.)

-11-



mild anxiety, irritability and crying spells. (R. at 5049verns energy, appetite
and sleepvere“ok,” but his attentin / concentration wasildly decreased. (R. at
504.) Weitzman demedLovern’s mood as depressdds orientation and thought
processes as intact and his judgment and insight as fair. (R. atVé@dzman
noted that Lovern was experiencing lesssstr@. at 504.)

On October 12, 2009, Lovern saw DRPatricia Vanove, M.D., with
complaints of increasingly severe low back pgiR. at 50506.) Henotedthat his
insurance refused to pay for an MRI. (R. at 505.) Lovern reported spending most
of the daylying on the couch or reclining in a chair. (R. at 505.) skéged that he
couldcare for his own needsd thathe took pain medication sparingly due to fear
of addiction. (R. at 505.Lovern’s blood pressure was 112/80, and he did not
appeara@ be in dstress. (R. at 505He had marked tenderness of the lumbosacral
paraspinal muscles, and range of motion was restricted. (R. at&889gn was
normal, but gait was slow and ambling. (R. at 505r) Vanover diagnosed
hypertension, chronic low back painepression and chronic gout, and she
prescribed Accupril, HCTZ, Prozac, ltab, Allopurinol and Neurontir(R. at 505
06.)

Lovern returned tdNVeitzman for counseling on November 6, 20(R. at
503.) He endorsed moderate depressiamxietyand parg attacksmild irritability
andcrying spellsanddecreased energy, appetite and sleep. (R. at B08txman
describedLoverns mood as depressedvith an anxious affect and found that he
hadintact orientation and thought processes and fair insightwdgijent. (R. at
503) She noted minimal progress. (R. at 508/@itzman completed another
Medical Source Statement Of Ability To Do WelRelated Activities (Mental) on
Lovern on November 23, 2009, finding that he wakermoderatelyor markedly
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limited in his ability to performall work-related mentaébilities. (R. at 51315.)
Weitzman opined that Lovern would miss more than two days of work monthly
due b his impairments or treatment. (R. at 51She specified Lovern’s physical
pain in support of heassessment, noting that it would cause &tions in his
ability to focus.(R. at 51314.)

On December 11, 2009, Dr. Vanover completed an Assessment Of Ability
To Do WorkRelated Activities (Physical) on Lovern, finding that he could lift and
carry items weighing up to 10 pounds occasionally am to eight pounds
frequently. (R. at 5224.) She further found that he could stand and / or walk a
total of two hours in an eigiitour workday, but for only 30 minutes at a tir(fe.
at 522.)Dr. Vanover, ikewise, found that Lovern could sit for a total of two hours
in an eighthour workday, but for only 3fhinutes without interruption. (R. at 523.)
She found that he could frequently balance, occasionally climb, stoop, kmkel a
crouch and never crawl. (Rt 523.)Dr. Vanover found that Lovern’s ability to
push and / or pull was affected by his impairment, but she did not specify in what
way. (R. at 523.)She imposed noenvironmental restrictions. (R. at 524y.
Vanover opined that Lovern would miss mdin@n two days of work monthly due

to his impairments or treatmefiR. at 524.)

On December 18, 2009, Dr. Vanover completed another Medical Source
Statement Of Ability To Do WoHRelated Activities (Mental) on Lovern, finding
that he was moderately limited in his abilities to understand, remember and carry
out simple instructions and to make judgments on simple -vadaed decisions.
(R. at 51921.) She further found that he was markedly limited in his abilities to
understand, remember and carry oomplex instructions, to make judgments on

complex workrelated decisions, to interact appropriately with the public,
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supervisors and eworkers and to respond appropriately to usual work situations
and to changes ia routine work setting. (R. at 529.) Dr. Vanover opined that
Lovern would miss more than two days of work monthly dugtompairments or
treatment. (R. at 5213he didnot specify any findings to support this assessment.
(R. at 51921.)

Lovern returnedo Weitzman on March 2, 2010gporting the weather was
intensifying his pain. (R. at 542.) However, he noted that Ambien helped him to
“really rest[],” which had helped his mood a lot. (R. at 542ern reported
moderate depression, anxiety and panic attacks and mild irritabmetycieying
spells. (R. at 542.) Weitzman described Lovern’s mood as depressed with an
appropriately anxiouaffect and he hadntact orientation and thouglprocesses
and fair judgment and insightR. at 542. Weitzman diagnosed mood disorder

and generalized anxiety disord¢R. at 542.)

On April 2, 2010, Dr. Kevin Blackwell, D.O., completed a consultative
examination athte request of the state agency. (R. at32§ Henoted Loveris
previous back surgery in 2000, which had helped for #ewhut the @in had
returned. (R. at 528 overn reported that the pain was constant and worsened
with activities. (R. at 528.He noted pain in his legs, particularly on the left side.
(R. at 528). Lovern reported his typical pain as a five or six on gaidt scale and
an eight to nine on a bad d4RR. at 528.)His blood pressure was 148/110. (R. at
529.) Dr. Blackwell noted that Lovern did not appear to be in any acute distress,
was alert, cooperative, oriented amigood mental status. (R.329.) Physical
examination revealed symmetrical and balanced gait and good and equal shoulder
andiliac crest height bilaterally. (R. at 530.) There was tenderness in the lumbar

musculature on the left and in the thoracic muscles on the right, but aipger
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lower joints had no effusions or olous deformities. (R. at 530)pper and lower
extremities were normal for size, shape, symmetry and strength, and Lovern’s grip
strength was goodR. & 530.) Fine motor movements and skill activities of the
handswerenormal, as were reflexes. (R. at 53R9mberds sign'>was negative,

and proprioception was intact. (R. at 53Dr) Blackwell diagnosed chronic low
back pain, depression and poortpntrolled hypertension(R. at 530.) Dr.
Blackwell opined that Lover could occasionally lift items weighing up to 35
pounds and frequently liftems weighing up to 20 pound&. at 531.He opined

that Lovern should be able to sit for six hours in an enghir workday and stand

for two hours in an eigkttour workday, asuming a positionalhange every 30 to

45 minutes. (R. at 530Dr. Blackwell furtheropinedthat Loven should be able to
operate a vehiclaas well as bend at the waist and knee&third of the day. (R.

at 530.)He opinedthat Lovern could not squastoop, crouch, crawl, work at
unprotected helgs or climb ladders or stair@R. at 530.)Dr. Blackwell opined

that Lovern could perform aboveead reaching activities ostleird of the day with
either arm and perform foot pedal operating-timed of the day with either foot.

(R. at 530.)He placed no limitations on hand usage, including fine motor
movements and skill activities of the handsnd he imposed no vision,
communication, hearing or environmental limitation®. at 5®-31.) Dr.
Blackwell noted that his objective findings would correlate with Lovern’s
subjective complaints to the degree supported in his report. (R. at 531.) He further
noted his belief, within a reasonable degree of medical probability, that Lovern
was at maximum medical improvement, and he did not anticipate a significant

change in limitations over ¢hnext 12 months. (R. at 53Dn a Range of Motion

1> Romberg’s sign refers to a swaying of the body or falling when standihghvetfeet
close together and with the eyes clos&keDORLAND’S ILLUSTRATED MEDICAL DICTIONARY,
(“Dorland’s”), 1525 (27 ed. 1988).
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Form, Dr. Blackwell noted that Lovemflexion in the thoracolumbar spine was
limited to 60 degreeg¢R. at 527.)

On April 12, 2010, Lovern reported to Weitzman that he had been having
racing thoughts at night fahe previous week and a half. (R. at 5446 also
continued to report being in a lot of pain. (R. at 541e) reported experiencing
some stress with extended familyut stated he was doing “ok(R. at 541.)
Lovern reported mild depression, irritability and crying spefiederate anxiety
and panic attacks and decreased s&®penergy(R. at 541.)Weitzman described
Lovern’s mood as irritable with an pqpriately anxious affecand he had intact
orientation and thought processes intact fandudgment and insigh{R. at 541.)

Her diagnoses remained unchang@l.at 541.)

A Physical Residual Functional Capacity Assessment was completed on
April 27, 2010, by Dr. Richard Surrusco, M,[. state agency physiciarfR. at
83-84.) Dr. Surrusco found that Lovern could litarryitems weighing up to 20
poundsoccasionally and up to 10 pounttequently. (R. at 83.He found that
Lovern could stand and / or walk a total of two hours in an dight workday
with normal breaks and could sit for about six hours in an-¢igat workday wih
normal breaks. (R. at 83.) Dr. Surrusco found that Lovern must periodically
alternate between sitting and standingrelieve pain and discomfortR. at 83.)
He explained that Lovern’s exertional limitations were due to back pain-padtis
laminectomy which required alternating posihs to gain relief. (R. at 83Dr.
Surrusco found that Lovern could occasionally climb ramps and stairs, stoop,
kneel, crouch and crawl. (R. at 83He further found that Lovern could never
climb ladders, ropes or scaffolds, but that his ability to balance was unlimited. (R.

at 83.)Dr. Surrusco found that Lovern must avoid all expeso hazardsuch as
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machinery and heightéR. at &.)

On April 28, 2010, Jeanne Buyck, P@, state agency psychological
consultant, completed a Psychiatric Review Technique form, (“PRTF”), on
Lovern, finding that he had no restrictions on his aiéisi of daily living,
experienced only mild difficulties in maintaining social functioning, experence
moderate difficulties maintaining concentration, persistence or pace and had
experienced no repeated episodes of extended duration decompensatair86(R.
81.) Buyck also completed a Mental Residual Functional Capacity Assessment,
finding that Loverrs ability to carry out both very short and simple and detailed
instructions was not significantly limited. (R. at-88.) Buyck further found that
Lovem’s symptoms would result in moderate difficulties with extehdtention
and concentration. (R. at 855hefound that Lovern had mild difficulties with
social interactions, while he was moderately limited in his ability to respond
appropriately to chargs in thework setting. (R. at 886.) Buyck concluded that
Lovern’s mental impairments were nonsevere and limited him to simple, routine

work with limited contat with the public(R. at 86.)

When Lovern returned to Dr. Vanovem épril 28, 2010 he eported doing
“‘much the same.[R. at 53638.) Lovern stated that he believed he needed an
MRI, but his insurance wodlnot approve it. (R. at 536He reported that his
blood presste had been doing well at home. (R. at 536.) Dr. Vanover noted that
Lovern had gained 10 pounds, had joint pain and sdfétom depression and
anxiety. (R. at 536.)Physical examination showed tHadvern’'s blood pressure
was abnormal on that da§his gait was slow and ambling, he exhibited marked

® The handwritten note indicates that Lovern’s blood pressure reading was 15@/?. Th
bottom number is illegible, but it clearly is a ta@it number. (R. at 537.)
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tenderness in the lumbosacral area with spasm, and his range of motion of his back
was decreased to 45 degrees flexion, 20 degrees extension and 20 degrees lateral
motion. (R. at 537.)Lovern was oriented, and his memory, mood, affect, judgment
and ingght were normal. (R. at3.) Dr. Vanover diagnosed chronic lumbosacral

pain, hypertension, chronidepression and morbid obesity. (R. at 538he
continued Lovern on medications and reminded himrémain as active as
possible(R. at 538.)

On May 12, 2010, Lovern reported\i¢éeitzman that his back was hurting so
badly, he was considering another surgery. (R. at S4frn endorsed mild
depressionanxiety, irritability and crying spells and moderate panic attacks, as
well as decreased energy and sleep. (R. at Bénjal status examination showed
a depressed and irritable mood with an appropriately anxious ,affeatt
orientation and thought processasd fair judgment and insight(R. at 540.)
Weitzman did note, however, that Lovern was experientrgsient panaoia /
delusions. (R. at 540Her diagnoseremained unchanged. (R. at 540) June
16, 2010, Lovern reported doing “ok,” despite baeln (R. at 539.) He reported
increased family stresdue to his father moving té&lorida. (R. at 539.He
endorsed moderatepression, anxiety and panic attacks and mild irritability and
crying spells, as well adecreased energy. (R. at 538l¢ntal status examination
revealed that Lovern had a depressed mood and was irritable at hiatksn
appropriately anxious affectntact orientation and thought processes and fair
judgment and insight. (R. at 539No paanoia or delusions were notgdR. at
539.) Weitzmanadded a previous diagnosisro@jor depressive disorder, recurrent
episode, moderate, back into her diagnasfesovern (R. at 539.)On July 14,
2010, Lovern reported doing “ok” except for pain. (R. at 56%e) endorsed
moderate depression, anxiety, irritability, crying spells and panic at@askeell as
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decreased energy @rnvariable sleep. (R. at 565Nlental status examination
showed a depressed and irritable maad anxious and appropriate affeicttact
orientation and thought processasd fair judgment and insigh{R. at 565.)
Weitzman again noted transieparanoia / delusiongR. at 565.)Weitzman
nonethelessnoted that Lovern wa$maintaining stability, and she diagnoseal

mood disorder and generalized anxiety disorferat 565.)

On July 26, 2010, Jo McClain, PC, a state aggsyghological consultant,
completed another PRTF, finding that Lovern was mildly restricted in his activities
of daily living, experienced mild difficulties in maintaining social functioning,
experienced moderate difficulties in maintaining concentration, persssternace
and had experienced no repeated episodes of decompensation of extended duration.
(R. at 96-97.) McClain also completed a Mental Residual Functional Capacity
Assessment, finding that Lovern was moderately limited in his ability to
understand and remember detailed instructtuesto a combation of anxiety at
depression. (R. at 9901.)McClain also found that Lovern was moderately limited
in his ability to carry out detailed instructions, to maintain attention and
concentration for extended perigd® perform activities within a scheayl
maintain regular attendance and be punctual within customargrioks, to work
in coordination with or proximity to others without being distracted by them, to
interactappropriately with the general publi® accept instructions and respond
approprately to criticism from supervisqrio get along with cavorkers or peers
without distracting them or exhibiting behavioral extremes, to respond
appropriately to changes in the work setting and to set realistic goals or make plan
independently of others(R. at 10001.) McClain specified that Lovern’s
depression, anxiety and irritability resulted in some difficulties with adoci
interactions(R. at 101.)
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Dr. Bert Spetzler, M.D., a state agency physician, complet&thysical
Residual Functional Capacity Assessment on Lovern on July 26, 2010, finding that
he could lift / carry items weighing up to 20 pourmsasionallyandup to 10
poundsfrequently.(R. at 9799.) Dr. Spetzler found that Lovern could stand / walk
atotal of about six hours in an eighbur workday and sit a total of about six hours
in an eighthour workday, but that he must periodically alternate between sitting
and standing to relieve pain and discomfort. (R. atl98.jound that Lovern could
occasionally climb ramps and stairs, stoop, kneel, crouch and crawl, but never
climb ladders, ropes or scaffold®. at 98.Dr. Spetzler found that Lovern should

avoid all exposure to hazardsch as machinery and heigh{®. at99.)

When Lovern returied to Dr. Vanover on July 27, 201l@e reported quite
severe low back pain with lifting or straining in any wdiR. at 54345.) He
reported lying around and doing small chores around the I{Busat 543.)
Lovern reported depressialue to arinability to work. (R. at 543.He statedthat
medications hekpd but not completely, and that he took pain medicatiearly
every day. (R. at 543.pr. Vanover noted joint pain and depressiemd that
Loverns blood pressure was 140/10(R. at 58-44.) Physical examination
showed that his gait was slow and ambling, and he exhibited tenderness along the
lumbosacral area with decreased range of motion of the K&ckat 544.)
Lovern’s orientation, memoryudgment and insight were deemed normal, but his
mood and affect were depressed. (R. at 544.) Dr. Vanover diagnosed chronic low
back pain, depression and hypertension, she continued him on medications and

reminded hinto stay as active as possilB. at 545.)

On August 10, 2010, Weitzman completed another Medical Assessment Of
Ability To Do Work-Related Activities (Mental) on Lovern, finding that he had a
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fair ability to follow work rules, to relate to ewmorkers, to interact with
supervisors, to understand, remember and carry out simple job instructibts an
maintain personal appearance. (R. at-58§ She found that Lovern had a poor or
no'’ ability to deal with the public, to use judgment, to deal with work stresses, to
function independently, to maintain attention and concentration, to understand,
remanber and carry out both detailed and complex job instructions, to behave in
an emotionally stable manner, to relate predictably in social situatiodsto
demonstrate reliability(R. at 54849.) Weitzman opined that Lovern would be
absent from work more than two days monthly due to his impatsner
treatment. (R. at 5503he stated that Lovern had undergone two to three back
surgerie$® and had debilitating chronic pair(R. at 50.) She further stated that
Lovernwould not react in a stable manner and was very limited in what hé coul
do physically. (R. at 549.) Weitzman emphasized that Lovern was not a malingerer

and that his pain andnitations were realR. at 549.)

On August 25, 2010, Dr. Vanover also coatptl an Assessment Of Ability
To Do WorkRelated Activities (Physical) on Lovern, finding that he could lift /
carry items weighing up to 10 pounds occasionally and up to eight pounds
frequently. (R. at 55254.) She also found that Lovern could stand Ikvaatotal of
two hours in an eigkhour workday, but could do so for only 30 minutes at a time.
(R. at 552.) Dr. Vanover, likewise, found that Lovern could sita tf two hours
in an eighthour workday, bubnly for 30 minutes at a time(R. at 553. She

found that he could frequently balance, occasionally climb and never stoop, kneel,

17" A poor or no ability means there is “[n]o useful ability to function’histarea. (R. at
548.)

8 The record substantiates only one prior back surgery, and Lovern does not claim to
have undergone any other such surgeries.

-21-



crouch or crawl. (R. at 553.) Dr. Vanover found that Lovern’s abilities to reach
and to push / pull were affected by his impairments, but shaalidpecify how.

(R. at 553.) She imposed no environtamestrictions. (R. at 554D0r. Vanover
found that Lovern would miss more than two days of work monthly duast
impairments or treatmenfR. at 554.) She did not specify any medical findings to

support her assessment. (R. at-582

On August 25, 2010, Lovern returned to Weitzman, reporting that he was
not doing well,as he was having sweats, dizziness angheric feelings. (R. at
564.)He reported moderate depression, anxiety, irritability, crying spafipanic
attacks. (R. at 564.Mental status examination showed a depressed neod
anxious and appropriate affect, intagtientation and thought processaso
paranoia or delusiorsnd fairjudgment and insight. (R. at 564\Jeitzman noted
that Lovern wasot doing well, and she diagnosadnmood disorder, generalized
anxiety disorder and agoraphobia with panic disorRerat 564.)

Lovern presented to the emergency department at Mountain View Regional
Medical Center on August 27, 2010, with complaints of dizziness, vertigo, altered
sensations and headache off andfor the previous few days. (R. at 58G.) His
blood pressure was 148/102, andwes mildly anxious(R. at 589.).overn had
normalmotor strength and sensatidR. at 589.) He was diagrex with dizziness
and vertigo and was written prescigpts for Antivert and Vistaril(R. at 589.)
Lovern was dischrged home in stable conditiqiR. at 589.)

Lovern again presented to the emergency department at Mountain View
Regional Medical Center on September 5, 2010, with complaints of intermittent

dizziness and vertigo and increasedssir@R. at569-86.) His blood pressure was
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elevated at 155/101 lying down, 165/118 sitting and 158/112 standing. (R. at 582.)
Lovern was alert and fullgriented and allfour extremities weref equal strength.

(R. at 582.) He was diagnosed with orthostatic blood pressure / dizams&gs

given Xanax and Zofran(R. at 58183) Lovern was discharged in stable
condition. (R. at 58B2.)

Lovern saw Dr. Vanover on September 7, 2010, for a follow up dewmgr
his emergency room visit§R. & 61012.) He stated that he wa%xtremely
anxious” most of the time(R. at 610.)Lovern reported taking an oianal
Xanax, which helped hin{R. at 610.) He fuher reported that his pain medication
worked “fairly well,” but he still had a great deal of pain. (R. at 610.) Lovern
described his hypetension as under good controfR. at 610.) Physical
examination showed thdtovern’s gait was slightly unsteadwynd there was
tendernessver thelumbosacral area. (R. at 61Range of motion of the back was
decreased sendary to pain and body habitus. (R. at 61Xyern’s orientation,
memory, mood, affect, judgment and insight all were deemed normal. (R..at 611
Dr. Vanover diagnosed chronic low back pain, hypertension and an anxiety
disorde, and she prescribed Xanax X[R. at 612.)

Lovern returned to Weitzman on September 22, 2010, noting thatalse
doing “ok.” (R. at 563.) Nonetheless, he rdpd having been to the emergency
room two to three times with panand that he had begwaced on controlled
release Xanax. (R. at 563.) Lovern stated that he felt “so much beitecutnthe
panic. (R. at 563.He reported moderate depression, anxiety, irritability, crying
spells and panic attackas well asdecreased enegrg(R. at 563.)Mental status
examination showed a depressed and irritable mawdanxious and appropriate

affect, intact orientation andhought processeso paranoia / delusionand fair
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judgment and insight. (R. at 563.) Weitzman noted that Lovern“wasntaining
decreased panicand sheagaindiagnoseda mood disorder, generalized anxiety

disorder and agoraphobia with panic disor@@r.at 563.)

When Lovern saw Dr. VanovendOctober 25, 2010, he reported that Xanax
XR was helping with anxiety, but he remained “quite anxious” and had difficulty
sleeping due to pain(R. at 60709.) Lovern exhibited tenderness over the
lumbosacral area and decreased range of motion secondary to pain and habitus.
(R. at 608.) His orientation, memory, mood, affect, judgment and insight r&@l we
deemed normal. (R. at 60&). Vanover diagnosed chronic low back pain, chronic

anxiety, depression and hgptension(R. at 609.)

Dr. Vanover also completed a Medical Assessment Of Ability To Do Work
Related Activities (Mental) on Loveran August 25, 2010finding thatLovern
had a good ability to follow work rules and to maintain personal appearance, a fair
ability to relate to cavorkers, to deal with the public, to use judgment, to interact
with supervisors, to function independently, to understand, remember and carry out
simple job instructions, to behave in an emotionally stable manner, to relate
predictably in social situations and to demonstrate reliab{lRy.at 55557.) Dr.
Vanover further found that Lovern had a poor or no ability to deal with work
stresses, to maiain attention and concentration, and to understand, remember and
carry out both detailed and complex instrans. (R. at 55556.) She found that
Lovern would be absent from work more than two days monthly due to his
impairments or treatment. (R. at 55Apain, Dr. Vanover provided no medical or
clinical findings to support her assessméRt.at 55557.)

When Lovern returned to Weitzman on December 10, 20%9reported
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moderate depression, anxiety, irritability and panic attacks, mild crying spdlls an
decreased energy. (R. at 56RMental status examination showed a depressed
mood ananxious affectjntact orientation and thought processes paranoia or
delusions andair judgment and insight. (R. at 562Neitzman noted no progress
and no improveent in Lovern’'s pain. (R. at 562Hler diagnoses remained
unchanged(R. at 562.)

Lovern returned to Dr. Vanover on December 29, 2010, for enetdllow
up. (R. at 604946.) He reported feeling “neither better nor worsér. at 604.He
exhibited tenderness over the lumbosacral muscles and decreased range of motion
secondaryto pain and body habitus. (R. at 60bgvern’s orientation, memory,
mood, affect, judgment and insight all were deemed nor(Ral.at 605.)Dr.
Lovern diagnosed chronic low dagain, depression, hgpension and chronic
anxiety.(R. at 606.)

By January 10, 2011, Lovern reported moderate depression and anxiety, but
mild irritability, crying spells and panic attacks. (R. at 561.) Mental status
examination showed a depressed moanlxious affectintact orientation and
thought processeso paranoia or delusionsnd fairjudgment and insight. (R. at
561.) Weitzman noted that Lovern was “holding steady,” and her diagnoses
remained unchanged. (R. at 561.) On February 11,20vern reported being
denied on his disability claim. (R. at 560.) He also reported episodic panic, and he
stated that he had a family hista¥/ “bad nerves.” (R. at 560He stated that he
tried to stay busyto avoid becoming so “panicky.” (R. &60.) Lovern reported
moderate depression, anxiety, irritability, crying spells and panic attacks. (R. at
560.) Mental status examination showed a depressed namxibus affectintact

orientation and thought processes, transient paranoia / delusiofargodgnent
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and insight. (R. at 560.) Weitzman stated that Lovern was decompensating due to
pain and increased panic. (R. at 560.) #lagnoses remained unchang@l. at
560.)

Lovern returned to Dr. Vanover on April 26, 20kiating that hisanxiety
was not controlled even withn increased dose of Xanax XR. (R. at-631) He
further notedcontinued “quite severe” pain. (R. at 60L1Lyvern stated that,
although his pain medication helped, he still could not domof anything. (R. at
601.)Dr. Vanover noted that Lovern had gained 18 pouhisdlood pressure was
126/92, and he exhibited tenderness over the lumbosacral muscles and decreased
range of motion secaary to pain and body habitu@R. at 602.)Orientation,
memory, mood, affect, ggment and insight all we deemed normal. (R. at 602.)
Dr. Vanover diagnosed chronic low back pain, depression and chronic anxiety, and

she increa=d Lovern’s dosage of Xanax X[R. at 603.)

May 9, 2011, Lovern reported “doing well” with controlledesse Xanax,
stating that he was much less stressed and that he slept (Ritext 559.)
Weitzman noted that Lovern’s Xanax dosage had been incre@d&edt 559.)
Lovern reported moderate depression, irritability and panic attacks and mild
anxiety ad crying spells. (R. at 559.Mental status examination showed a
depressed mood, anxious affect, intact orientation and thought pydeassient
paranoia / delusions and fair judgment and insight. (R. at $88ifzman stated
that Lovern was “holding steady,” and her diagnoses remained the same. (R. at
559.)On June 17, 2011, Lovern reported doing “fair,” noting increased pain due to
the weather(R. at 558.) He reported moderate depression, irritability and panic
attacks and mild anxiety and cryingedlp. (R. at 558.) Mental status examination

showed a depressed and irritable maaakious affect, intact orientation, racing
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thought processes, transient paranoia / delusions and famgud@nd insight. (R.

at 558.) Weitzman noted that Lovern was amtaining” and she diagnosed

mood disorder, agoraphobia with panic disorder, social phobia and an anxiety
state, not otherwise specifigtR. at 558.)

On July 21, 2011, Weitzman completed another Medical Assessment Of
Ability To Do Work-Related Activities (Mental), finding that Lovern had a fair
ability to maintain personal appearance and a poor or no ability to follow work
rules to relate to ceworkers, to deal with the public, to use judgment, to interact
with supervisors, to deal with work stresses, to function independently, to maintain
attention and concentration, to understand, remember and carry out simple,
detailed and complex job instructions, to behave in an emotionally stable manner,
to relate predictably in social situations @oddemonstrate reliabilityR. at 566
68.) Weitzman stated that Lovern’s level of limitationgs\wo restrictive to him
physically, that he was unable to work at any competitive level. (R. at SB8.)
found that he would be absent from work more than two days monthhodus t
impairments or treatmen(R. at 568.)

On July 26, 2011, Lovern complained of increased right leg pain, and he
requested an MRI. (R. at 59800.)He stated that lifting increased his pdiR. at
598.) Lovernreported continued anxietput noted his medication was warngji
“fairly well.” (R. at 598.)Lovern’s blood pressure was 118/96, and he exhibited
tenderness over the lumbosacral muscles and decreased range of ncotiolarge
to pain. (R. at 599.Drientation, memory, mood, affegidgment and insight all
were deemed normal. (R. at 59®). Vanover diagnosed chronic low back pain,

chronic anxiety and hypertensiofiR. at 600.)
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On August 17, 2011, Lovern saw Weitzman with complaints of moderate
depression, anxiety, irritability, crying spells and panic attacks. (R. at 613.)
Mental status examination showed a depressed mood, anxious affect, intact
orientation and thought processes, no paranoia / delusions and famepidgnd
insight. (R. at 63.) Weitzman diagnosed a mood disorder, agoraphobia with panic
disorder and social phobigR. at 613.)

A lumbar spine MRI dated August 30, 2011, showed previous
laminectomies at L4 and L5 and small central disc protrusions at these levels with

only mild foraminal encroachment on the left at§%.(R. at 61415.)

Dr. Vanover completed another Medical Assessment Of Ability To Do
Work-Related Activities (Mental) on September 9, 2011, finding that Lovern had a
good ability to understand, remember and carry out simple job instructions, to
maintain personal appearance, to behave in an emotionally stable manner, to relate
predictably in social situations and to demonstrate reliability, a fair ability to
follow work rules, to relate to eworkers, to deal withhe public, to use judgment,
to interact with supervisors, to function independently, to maintain attention and
concentration and to understand both detailed and complex job instructions and a
poor or no abity to deal with work stresses. (R. at €19.) Dr. Vanover found
that Lovern would miss more than two work days monthly du@&d impairments
or treatment. (R. at 6193he did not state any medical or clinical findings to

support her assessmefR. at 61719.)

Dr. Vanover also completed an Assessment Of Ability To Do YWRelated
Activities (Physical) on that date, finding that Lovern could lift / carry items

weighing up to 15 pounds occasionally amqgto eight pounds frequentlfR. at

-28-



620-22.) She found that Lovern could stand / walk a total of two hours in an eight
hour workday, but for 30 minutes at a time, and that he could sit for a total of two
hours in an eighbhour workday, but for 30 minutes at a time. (R. at-82Q Dr.
Vanover found that Lovern could frequently balance, occasiodathp and never
stoop, kneelgcrouch or crawl. (R. at 6219he found that his ability to push / pull
was affected by his impairmentbut she did not specify how. (R. at 620r)
Vanover found that Lovern could not work around moving machineryooaton.

(R. at 622.)She opined that he would miss more than two days of work monthly
due to his impairments or treatment. (R. at 6Z&.) Vanover failed to specify
what medical findings supported her assessniRnat 62022.)

Lovern returned to Weitzmaon September 28, 2011, stating he had
experienced increased pain that week which prevented him frosindydsmself
two or three days. (R. at 624 also reported having “much more” panic, usually
in the evenings. (R. at 624Dovern reported moderate depression, anxiety,
irritability, crying spells and panic attacks. (R. at 624.) Mental status examination
showed a depressed and irritable mood, an anxious affect, intact orientation and
thought processes, transient pararaielusions and fair judgemtand insight. (R.
at 624.)Weitzman stated that Lovern was decompensating secoruargréased
pain. (R. at 624.5he diagnosed mood disorder, social phobia, agoraphobia with

panic disorder and anxiety state, not otherwise spec{ffecat 624.)

On October 11, 2011, Dr. Vanovepined thatLovern’s condition met or
equaled the medical listing found at 20 C.F.R. Part 404, Subpart P, App. 1, 8
1.04(A), fordisorders of the spinéR. at 623.)

Weitzman completed a Medical Assessment Of Ability To Do \ARekated
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Activities (Mental) on October 11, 2011, finding that Lovern had aafaility to
interact with supervisors, to understand, remember and carry out simple job
instructions and to maintain personal appearance and a poor or no abilltgvto fo
work rules, to relate to eworkers, to deal with the public, to use judgment, to deal
with work stresses, to function independently, to maintain attention and
concentration, to understand, remember and carry out both detailexbaptex

job instructons, to behave in an emotionally stable manner, to relate predictably in
social situationsand to demonstrate reliability. (R. at 62%.) Weitzman stated
that Lovern had so much chronic pain that he was incapable of movement, lifting
andturning andhathehad poor focus. (R. at 62&eitzman further stated that he
had significant anxiety and depression due to his condii®nat 627.) Finally,
Weitzman found that Lovern would be absent from work more than two days

monthly due to his impairments geatment(R. at 627.)

[ll. Analysis

The Commissioner uses a figéep process in evaluating DIB claingee20
C.F.R.8 404.1520 (203); see also Heckler v. Camphelfl6l U.S. 458, 4662
(1983);Hall v. Harris, 658 F.2d 260, 2685 (4th Cir. 1981). This process requires
the Commissioner to consider, in order, whether a claimant 1) is working; 2) has a
severe impairment; 3) has an impairment that meets or equaéxtheements of a
listed impairment; 4) can return ks past relevant work; and 5) if not, whether he
can perform other workSee20 C.F.R.§ 404.1520. If the Commissioner finds
conclusively that a claimant is or is not disabled at any point in this process, review
does not proceed to the next st8pe?0 C.F.R8 404.1520(a) (20B).
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As stated above, the cowgrffunction in this case is limited to determining
whether substantial evidence exists in the record to support the fAhdings.
The court must not weigh the evidence, as this court lacks authority to substitute its
judgment for that of the Commissioner, provideer decision is supported by
substantial evidenceSee Hays 907 F.2d at 1456. In determining whether
substantial evidence supports the Commisslengecision, the court also must
consider whether the ALJ analyzed all of the relevant evidence and whether the
ALJ sufficiently explainedis findings andhis rationale in crediting evidenceé&see
Sterling Smokeless Coal Co. v. Akdr3l F.3d 438, 4380 (4" Cir. 1997).

Lovernargues that the ALJ's decision denying tlaim for DIB benefits is
not based on substantial eviden¢Blaintiffs Memorandum In Support Of His
Motion For Summary Judgment, (“Plaintiff’'s Brief”), &11.) In particulat he
argues that the ALJ erred by failinig find that he suffered from severe mental
impairments (Plaintiff's Brief at6-8.) Lovernalso argues that the Alelred by

improperly determining his residual functional capacitylaintiff's Briefat8-11.)

Lovernfirst argues that the ALJ erred failing to find that he suffered from
severe mental impairmentPlaintiff's Brief at6-8.) Based on my review of the
record, | find that substantial evidendees notsupport the ALJ'dinding that e
did not suffer from a severe mental impairment during the time period relevant to
the disability decision.As an initial matter, | note that the ALih deciding this
claim, was in no way bound by the ALJ’s decision on Lovern’s previous ckaim.
each ecisionmaking level, the Agency recognizes the traditional rule that, absent
identity of claims, principles of res judicata do not ap@ee Abright v. Comm’r
of Soc. Sec. Adminl74 F.3d 473476 (4™ Cir. 1999). The Social Security

Administration’streatment of latefiled applications as separate claims is logical
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and sensible, reflecting the reality that the mere passage of time often has
deleterious effect on a claimant’s physical or mental conditieee Abright, 174

F.3d at476. Consideringthe entirety of the psychological evidence contained in
this record,however,| find that substantial evidence does not support the ALJ’'s
finding that Lovern did not have a severe mental impairment during the relevant

time period.

The Social Securityegulations define a “nonsevere” impairment as an
impairment or combination of impairments that does not significantly limit a
claimant’s ability to do basic work activitie$See20 C.F.R. § 404.1521(a) (2013).
Basic work activities include walking, standing, sitting, lifting, pogh pulling,
reaching, carrying, handling, seeing, hearing, speaking, understanding, carrying out
and remembering simple job instructions, use of juslym responding
appropriately to supervision, agorkers and usual work situations and dealing
with changes in a routine work settin§ee20 C.F.R. § 404.1521(b) (2013). The
Fourth Circuit held irEvans v. Hecklerthat ““[a]n impairment can be consiikz
as ‘not severe’ only if it is alight abnormalitywhich has such minimal effecbn
the individual that it would not be expected to interfere with the individual’s ability
to work, irrespective of age, education, or work experience.” 734 F.2d, 1012
1014 (4" Cir. 1984) (quotingBrady v. Heckler724 F.2d 914, 920 (11Cir. 1984)
(citations omitted). | find that evidence relevant to the time period at issue here

shows that Lovern suffered from a severe mental impairment.

Weitzman, Lovern’s traing mental healthsource opined in November
2009 that he was moderately limited in all woekated mental abilities, also
noting that physical pain would interfere with his ability to focu8y August
2010, Weitzman opined that Lovern had a fair ability to follow work rules, to
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relate to ceworkers, to interact with supervisors, to understand, remember and
carry out simple job instructions and to maintain personal appearance, but a poor
or no ability to deal with the public, to use judgment, to deal with woess#s, to
function independently, to maintain attention and concentration, to understand,
remember and carry out both detailed and complex job instructions, to behave in
an emotionally stable manner, to relate predictably in social situatiahdoan
demonstrate reliability. In July 2011, Weitzman opined that Lovern had a poor or
no ability in all areas of workelated mental abilities, with the exception of a fair
ability to maintain personal appearance. In October 2011, Weitzman opined that
Lovern had a poor or no ability in all areas of woekated mental abilities, with

the exception of interacting with supervisors, understanding, remembering and
carrying out simple job instructions and maintaining personal appearance, which
Weitzman deemedair. Counseling sessions with Weitzman from March 2010
through September 2011 consistently showed that Lovern had a depressed and
irritable mood and anxious affect. Despite some reports of medication helping his
anxiety, Lovern also consistently reportedderate panic attacks, and Weitzman
noted the presence of transient paranoia / delusions on more than one occasion.
Over this time, Weitzman diagnosed Lovern with major depressive disorded, m
disorder generalized anxiety disordesocial phobia, agoraphobia with panic
disorder and an anxiety state. In January 2011, and again in September 2011,
Weitzman noted that Lovern was decompensatifigus, | find that Weitzman'’s

opinions are supported by her treatment notes of Lovern.

Dr. Vanover, Lovern’'sreating physicianalso completed multiple mental
assessments of Loverrin December 2009, Dr. Vanover opined that Lovern was
either moderately limited or markedly limited in all areas of walkted mental

abilities. InAugust2010, Dr. Vanover opined that Lovern had a fair ability to
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relate to ceworkers, to deal with the public, to use judgment, to interact with
supervisors, to function independently, to understand, remember and carry out
simple job instructions, to behave in an emotionally stable manner, to relate
predictably in social situations and to demonstrate reliability. She opined that
Lovern had a poor or no ability to deal with work stresses, to maintain attention
and concentration and to understand, remember and carry out both detdiled a
complex job instructions. In September 2011, Dr. Vanover opined that Lovern had
a fair ability to follow work rules, to relate to -weorkers, to deal with the public,

to use judgment, to interact with supervisors, to function independently, to
maintainattention and concentration and to understand, remember and carry out
both detailed and complex job instructions. Dr. Vanover opined that Lovern had a
poor or no ability to deal with work stress#&ghile Dr. Vanover is not a mental
health provider, she idl manageLovern’s mental health impairments with
medicationon a longterm basis That being the case, she monitored his

psychological condition at each medical visit.

Lastly, the state agency psycholoali consultantsreports also contain
findings that are consistent with a finding of a severe mental impairment. For
instance, in April 2010, Buyck opined that Lovern was moderately limited in his
ability to sustain extended attention and concentration and in hiy abilkspond
appropriately to changes in the work setting. In July 2010, McClain also found
that Lovern was moderately limited in his ability to maintain concentration,
persistence or pace, to interact appropriately with the general public, to accept
instructions and respond appropriately to criticism from supervisors, to get along
with co-workers or peers without distracting them or exhibiting behavioral

extremes and to respond appropriately to changes in the work setting.
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All of this being the case, find that substantial evidence does not support
the ALJ’s finding that Lovern did not sufferoin a severe mental impairmeiihe
uncontradicted psychologicavidence of recordshows that Lovern’s mental
impairments were more than slight abnormalities that resulted in more than a
minimal effect on him so that they would be expected to interfere with his ability
to work. That being the case, | will remand the case to the ALJ for further
consideration of the effect of Lovern’s severe mental impairmentssabhity to

work.

Next, Lovern argues that the ALJ erred in his residual functional capacity
finding. Lovernargues that the ALJ was bound to accept the prior ALJ’s finding
that he retained the residual functional capacity to perform a limited range of
simple repetitive sedentary work that allowed for a sit / stand option and involved
only occasional postural activities and occasional interaction with the public and
co-workers. However, as stated previously, a second or successive disability
application for a previously unadjudicated period, as loemstitutesa new claim.
Thus, absent an identity of claim@jnciples of res judicata do not applyhere is
no identity of claims here, as the current application seeks benefits for a different
time period than the prior claim. Therefore, the ALJ is not bound by the prior
ALJ’s residual functional capacity finay.

As | already am remanding the case to the ALJ with regard to Lovern’s
mental impairments, | only will discuss this argument with respebistphysical
residual functional capacity. The ALJ found that Lovern had the residual
functional capacity to perform sedentary work with occasional stooping, kneeling,
crawling or crouching, along with a postural change every 45 minutes. For the

reasons that follow, | find that such a physical residual functional capacity is
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supported by substantial evidence. Although the record reveals that Lovern
underwent back surgery in 2000, he testified that his condition improved for a
couple of years before he began experiencing pain addie.record shows that
Lovern evencontinued to workuntil 2008. The ALJgaveDr. Vanovers opinion

that Lovern’s impairments met or equaled the listingdsiorders of the spine
found at § 1.04(A), little weight because it was conclusory and because there was
insufficient medical evidence to support the opinion as of Lovern’s allegset o
date. To meet § 1.04(A), a claimant must show a herniated nucleus pulposus,
spinal arachnoiditis, spinal stenosis, osteoarthritis, degenerative disc diaeate
arthritis or vertebral fracture resulting in the compromise of a nerve root or the
spinal cord with evidence of nerve root compression characterized by-neuro
anatomic distribution of pain, limitation of motion of the spine, motor loss (atrophy
with associated muscle weakness or muscle weakness) accompanied by sensory or
reflex loss and, if there is involvement of the lower back, positive straight leg
raisingtest (both sitting and supine$ee20 C.F.R. Pt. 404, Subpt. P, Apgh. 8
1.04(A) (2013). Here, an MRI dated August 2011 showed only small central disc
protrusions with no more than mild foraminal encroachment. There is no other
diagnostic testing included in the record. Thus, there is no objective evidence to
support Dr. Vanover’'s opinion that Lovern’s back impairment met or equaled §
1.04(A).

The medical evidence of record also supports the ALJ’s finding thath.over
did not suffer fom a disabling back impairmenifThe MRI of Lovern’'s
lumbosacral spine, mentioned above, showed only previous laminectatriids
and L5 and small central disc protrusions at these levels with only mind foraminal
enaoachment on the left at LS1. Furthermore while Dr. Vanover’'s physical

examination findinggonsistentlyshowed marked tenderness overltirabosacral
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area with a restricted range of motion of the back, Lovern had a normal station
with a slow and ambling gait. Dr. Vanover treated Lovern conservatively with
medications. None of Dr. Vanover's treatment notes contain any physical
restrictions @ Lovern’s activities.In fact, she consistently advised him to remain

as active as possible. Dr. Vanover also never referred him to pain management, a
neurologist or a neurosurgeon, and she never documented any discussions of a
second surgery with LoverFor these reasons, | find ththe restrictions contained

in the physical assessments completed by Dr. Vanover in DecemberA2(QQS}

2010, September 2011 are inconsistent with her own treatmentamote®urse of

treatment of Lovern’s back impairnten

The ALJ gave partial weight to the opinions of Dr. Blackwell, the
consultative examinenoting thathe gave too much weight to Lovern’s subjective
complaints in severely limiting his nonexertional functiohke ALJ found that
Dr. Blackwell’s findirgs that Lovern could not stoop, crouch, crawl, climb ladders
or climb stairs were not supported by his own evaluation of Lovern. | agree. Dr.
Blackwell’'s physical examination of Lovern reveakdymmetrical and balanced
gait and good and equal should@erd iliac cest height bilaterally. Hexhibited
tenderness in the lumbar musculature on the left and in the thoracic mumstiies o
right, but upper and lower joints had ndusfons or obvious deformitieslpper
and lower extremities also were normal for size, shape, symmetry and strength, and
Lovern’s grip strength was good. Fine motor movements and skill activitigs of t
hands were normal, as were reflexesRombergs sign was negative,and
proprioception was intactDr. Blackwell opined that Lovernoacld lift items
weighing up to 35 pounds occasionally and up to 20 pounds frequlsattpuld
sit for six hours in an eightour workday and stand for two hours in an eigbar

workday, assuming a positional change every 30 to 45 mindimss, Dr.
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Blackwell’'s relatively benign physical examinatidmdings do not supporthe

restrictive limitations he imposed on Lovern.

Additionally, as noted by the ALJ, despite Lovern’'s allegations of
difficulties ambulating and occasional use of a cane, it was documented in
September 2010 that he was able to ambulate independently and could perform all
activities of dily living without assistancéilso, despite Loveris complaints of
constant severe pain, he testified that he took his pain medicatiprsparingly.
Finally, despite Lovern’s testimony that he had reduced muscle mass in his leg,
there is no evidence to support tlaikegation As stated above, Dr. Blackwell
described his upper and lower extremities as normal for size, shape, sym@anaetry
strength, and a loss of muscle massnever documented by Dr. Vanover.

It is for all of the abowestated reasons that | find that the ALJ’s physical
residual functional capacity finding is supported by substantial evidence.
However, br the reasons stated herelirfind that substantial evidence does not
support the Commissioner’s decision to deny benefits, and |wadhte the
Commissiongs decision denying benefits andemand the case to the
Commissioner for further consideratiowith respect to Lovern’s mental

impairmentsAn appropriate order will be entered.

DATED: September 29, 2014

ss DPoumelo Meade @%qu[

UNITED STATES MAGISTRATE JUDGE
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