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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
BIG STONE GAP DIVISION

ELIZABETH E.LYALL, )
Plaintiff )
)
V. ) Civil Action No. 2:13cv00(3B1
)
CAROLYN W. COLVIN, ) MEMORANDUM OPINION
Acting Commissioner of )
Social Security, )
Defendant ) By: PAMELA MEADE SARGENT
)

United States Magistrate Judge
|. Background and Standard of Review

Plaintiff, Elizabeth E. Lyall (“Lyall”), filed this action challenging the final
decisionof the Commissioner of Social SecurityCommissioner), determining
thatshewas not eligible for disability insurance benefitfIB”), under the Social
Security Act, as amendedAct”), 42 U.S.C.A8 423 (West2011). Jurisdiction of
this court is pursuant to 42 U.S.€405(g). This case is before the undersigned
magistrate judge biransfer based on consent of the pamessuant to 28 U.S.C.
8636(c)(D. Oral argument has not been requestiedrefore, the mattes ripe for

decision.

The courts review in this case is limited to determining if the factual
findings of the Commissioner are supported dapstantial evidence and were
reached through application of the correct legal standSed<Coffman v. Bowen,

829 F.2d 514, 517 (4Cir. 1987). Substantial evidence has been defined as
“evidence which a reasoning mind would accept as sufficient to support a

particular conclusion. It consists of more than a mere scintilla of evidence yput ma
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be somewnhat less than a preponderdncaws v. Celebrezze, 368 F.2d 640, 642
(4™ Cir. 1966). “I f there is evidence to justify a refusal to direct a verdict were the
case before a jury, then there“sibstantial evidenc®&. Hays v. Qullivan, 907
F.2d 1453, 1456 (4Cir. 1990) (quotind-aws, 368 F.2d at 642).

The record shows thatyall protectivelyfiled an applicationi for DIB® on
April 3, 2009, alleging disability as of Aprd, 20®, due to depression, anxiety,
panic attacks, acid reflux, thyroid problems, restless leg syndamhgitis in the
left handand insomnid (R. at 20304, 224 232 247) The claim was denied
initially and on reconsideration. (R. 52628, 13234, 13740, 14244.) Lyall then
requested a hearing before aadministrative law judge(*ALJ”), (R. at145) The
hearing was held on Octobes, 2011, at whichLyall wasrepresented by counsel.
(R. at33-56.)

By decision dated November 23, 201ie ALJ denied.yall's claim. (R. at
11-25.) The ALJ found thatyall met the nondisability insured status requirements
of the Act for DIB purposes throudbecember 31, 2@l (R. atl4.) The ALJ also

! Lyall filed a prior application for DIB alleging disability as of Octot2d, 2005. (R. at
11, 60.) By decision dated April 1, 2009, the claim was denied. (R., &M711.) An appeal was
not filed with the Appeals Council. (R. at 11.)

?Lyall also filed an application for supplemental security income, (“S®H April 22,
2009.(R. at 21012.) However, she was found neligible to file for SSI because of her family
income. (R. at 118-21.)

3 Becauselyall filed a prior application for DIB, which was denied by decision dated
April 1, 2009, this prior decision is res judicafdat being the case, the question before the
court is whethetLyall was disabled at any time theeenApril 2, 2009, the date following the
ALJ’s prior denial, and December 31, 2010, her date last insired facts included in this
Memorandum Opinion not directly related to this time period are included for cldrityeo
record.



found thatLyall had not engaged in substantial gainful actidtying the period

from her alleged onset date of April 2, 2009, through her date last insured of
December 31, 2010. (R. at .J4The ALJ found that the medical eviden
established thatthrough the date last insured, Lyaluffered from severe
impairments namely obesity, degenerative disc disease; stpst left wrist
fracture; obstructive sleep apnea; anxiety; depression; hypothyroidism; and restless
leg syndromebut she found that.yall did not have an impairment or combination

of impairments listed at or medically equal to one listed at 20 C.F.R. Part 404,
Subpart P, Appendix 1. (R. &4-16.) The ALJ found thatyall had the residual
functional capacityto perbrm simple, routine, repetitive, lighwork,* which did

not require more than occasional climbing of ramps and stairs, balancing, kneeling,
stooping, crawling and crouchinghat did not require exposures to hazardous
machinery, unprotected heights, climbing of ladders, ropes or scafdbdating
surfacesor operation of a motor vehicle and that allowed only superficial
interaction with ceworkers and supervisors and no interaction with the general
public. (R. at 16.)The ALJ found thatLyall was wable to performher past
relevantwork as a personal care attendart,sewing machine operator &
waitress (R. at23.) Based orLyall's age, education, work history and residual
functional capacity and the testimony of a vocational expert, the ALJ@aisol

that jobs existed in significant numbers in the national economyLyfadit could
perform, including jobs as an assembler, a packer and an inspector/teste(Rorter
at 23-24.) Thus, the ALJ found thdtyall was not under a disability as defined
under the Actfrom April 2, 2009,the alleged onset ta throughDecember 31,

* Light work involves lifting items weighing up to 20 pounds at a time with frequent
lifting or carrying of items weighing up to 10 pounds. If someone can performvigtkt, she
also can perform sedentary woSee 20 C.F.R. § 404.1567(b) (2013).



2010, the date last insureaind was not eligible for benefits. (R. at.P8ee 20
C.F.R.8§404.152@Qg) (2013).

After the ALJ issuedherdecision,Lyall pursuedcheradministrative appeals,
but the Appeals Council deniéerrequest for review. (R. at3.) Lyall then filed
this action seeking review of the Akdunfavorable decision, which now stands as
the Commissioné&s final decision.See 20 C.F.R.8 404.981 (203). The case is
before this court ohyall’'s motion for summary judgment filedanuary 8, 2014

and the Commissionsrmotion for summary judgment filed February 10, 2014
[l. Facts

Lyall wasborn in1967, (R. at38, 203, which classifis heras a younger
persori under 20 C.F.R. § 404.1563( Shehas a high school educatisome
general college course work and vocational education as a certified nurse’s
assistant, (“CNA”") (R. at38, 230) Lyall has past relevant work experience as a
personal carattendanta seamstresand a waitresqR. at38, 225) She stated that
she had not sought emergency treatment or hospitalization for her symptoms of
depression. (R. at 423.)

John Newmana vocational expert, also was present and testifiegadk's
hearing. (R. att9-55) Newman was asked to consider a hypothetical individual
who could perform simple, routine, repetitive, light wonkhich did not require
more than occasional climbing of ramps and stairs, balancing, kneeling, stooping,
crawling andcrouching, that did not require exposures to hazardous machinery,
unprotected heights, climbing of ladders, ropes or scaffaldgking onvibrating

services or operation of a motor vehicle and that allowed only superficial



interaction with ceworkers andsupervisors and no interaction with the general
public. (R. at 51.) Newman stated that the individual would be unable trperf
Lyall's past work. (R. at 51.) He stated that such an individual could perform other
work that existed in significant numbemg¢luding jobs as an assibler, a packer

and an inspectd@iester/sorter. (R. at 582.) Newman stated that there would be no
jobs available that such an individual could perform should she be off task 30 to 40
percent of the workday. (R. at &3.) He al® stated that there would be no jobs
available should the same individual have an unsatisfactory ability to relate to co
workers, to interact with supervisors, to deal with work stresses, to maintain

attention and concentration and to demonstrate reliability. (R-5453

In rendering kBr decision, the ALJ reviewed medical records frbloward
S. Leizer, Ph.D., a state agency psychologist; Julie Jennings, Ph.D., a state agency
psychologist; Dr. Uzma Ehtesham, M.D., a psychiatrist; Susan G. Myers,
L.C.S.W.,, a licensed clinical social workandVada Rose, F.N.P., a family nurse

practitioner

On February 10, 2009, Lyall reported to Vada Rose, F.N.P., a family nurse
practitioner, that Ativarwas helping her “a lot.” (R. at 705.) However, she stated
that she was still sad. (R. at 705.) She reported that she recerdlgameuch that
her husband finally took a day off of work to stay with her. (R. at 705.) On April
27, 2009, Lyall reported tRose that she was crying a &td that she did not feel
that Lexapro was helping. (R. at 703.) Lyall's medication was changed to
Cymbalta. (R. at 703.) On May 18, 2009, Lyall reported to Rose that Cymbalta was
helping her depressipand she stated that she felt a lot better. (R. at020)In
fact, Lyall described feeling better thahe had felt in a long time. (R. at 700D



June 17, 2009, Lyall reported that she was feeling worse on Cymbaltd. {R2.)

She reported that she was crying more twodight about how her family would be

if she was not around anymore. (R. at 772.) She reported that she was not suicidal.
(R. at 772.0n July 29, 2009, Lyall reported that her depression had improved. (R.
at 771.) Lyall was not crying as much, was not feeling suicidal and was enjoying
her family more. (R. at 771Qn October 29, 2009, Lyall complained of anxiety
and excessive worrying. (R. at 770.) Rose noted that Lyall had a lot of depression
and anxiety. (R. at 770.) Lyall denied suicidal ideation.aiR770.)On May 13,

2010, Lyall reported having a bad winter and not going out much, which she
believed made her depression worse. (R. at 822.) She reported feelingemdiffer

In her depression since she started taking Abilify. (R. at 832l) was nex seen

by Rose on March 1, 2011. (R. at 904.) Lyall reported that her medication had
“really worked well.” (R. at 904.) She stated that she was very pleased with the
way she was able to function. (R. at 904.) Lyall reported gettingnoué and

going wih her familyand that her crying spells had decreased. (R. at 904.)

On April 14, 2009, Lyall reported to Susan G. Myers, L.C.Sa\Micensed
clinical social worker, that all she wanted to do was sit and cry. (R. at $86.)
described feeling sad ahé time and stated that her grandmother was sick. (R. at
699.) On examination, Lyall's mood was depressad her affect was anxious,
but her orientation and thought process were ing&ud she had no paranoia or
delusions. (R. at 699Nlyers noted thaktyall’'s judgment and insight were limited.
(R. at 699.)Myers increased Lyall's dosage of Ativan(R. at 699.)Myers

diagnosed recurrent, sevar@jor depressive disorder, without psychotic behavior

> As a licensed clinical social worker, Myers should have no authority to prescribe
medication, but her note documents an order to increase Lyall's dosage of Ativan.



and panic disorder without agoraphobigR. at 699.)On June 8, 2009, Lyall
reported that she did not like being out and could not handle being arauatkscr

(R. at 740.)On examination, Lyall's mood was depressadd her affect was
anxious, but her orientation and thought process were ,irdadt she hado
paranoia or delusions. (R. at 74Q@p September 15, 2009, Lyall reported having

no energy and just wanting to sleep. (R. at 7B3¢a)l reported that she had not left

the house for three weeks. (R. at 739.) Lyall's mood was depressed, her affect was
arxious and her thought process was intact. (R. at 739.) She had no paranoia or

delusionsand her judgment and insight were limited. (R. at 739.)

On August 19, 2009, Howard S. Leizer, Ph.D., a state agency psychologist,
reported that Lyall suffered froran affective disorder, mental retardation and
anxietyrelated disorder. (R. at 80.) He found that Lyall had mild restriction on her
ability to perform activities of daily living and in maintaining social functioning.
(R. at 80.) Leizer found that Lyall hachoderate difficulties in maintaining
concentration, persistence or pace and that shenbadexperienced repeated
episodes of decompensation of extended duration. (R. at 80.)

Leizer opined that Lyall had moderate limitations in her ability to
understand remember and carry out detailed instructions, to perform activities
within a schedule, maintain regular attendance and be punctual within cystomar
tolerances and to complete a normal workday and workweek without interruptions
from psychologically based symptoms and to perform at a consistent pace without
an unreasonable number and length of rest periods. @.)akeizer noted that
Lyall had sustained concentration and persistence limitations. (R. di&#9ted

that Lyall's allegations were partiglicredible. (R. at 84.) Leizer opined that



Lyall’'s limitations did not prevent her from engaging in repetitive, unskilled,

nonstressful work. (R. at 85.)

On March 18, 2010, Lyall began treatment with UzmaEhtesham, MD.,
a psychiatrist. (R. at 86@7.) Lyall complained of excessive worry, fatigue,
irritability, restlessness, sadness, hopelessness, paranoia and visual hallucinations.
(R. at 802.)In particular, she claimed she saw bugs. (R. at 80)hygiene and
grooming were goqdand she was dress casually. (R. at 805.) Lyall maintained
good eye contact, and she had an anxious affect. (R. at 805.) Her thought process
was goaloriented, her insight was good, her judgment was irséack she was alert
and oriented. (R. at 805.) Lyall denied suicidal ideation and did not present a threat
of violence. (R. at 806.) Dr. Ehtesham diagnogsedurrent, severe major
depressivadisorder with psychotic features. (R. at 807.) Dr. Ehtesham assessed
Lyall's thencurrent Global Assessment Bfinctioning score, (“GAF"§,at 607 (R.
at 807.)On April 20, 2010, Lyall reported that her depression and mood swings
had improved. (R. at 808.)

On May 21, 2010, Dr. Ehtesham completed a mental assessment indicating
that Lyall had a seriously limitedut not precludedability to no useful ability to
make occupational, performance and personal/social adjustments. (R-48.841
Dr. Ehteshanopinedthat Lyall was permanently disabled. (R. at 8431 June 3,
2010, Lyall stated that her mood swings kladreased, but she was more irritable.

® The GAF scte ranges from zero to 100 and “[c]onsider[s] psychological, social, and
occupationafunctioning on a hypothetical continuum of mental hedltiess.” See DIAGNOSTIC
AND STATISTICAL MANUAL OF MENTAL DISORDERS FOURTH EDITION, ("DSM-IV"), 32
(American Psychiatric Association 1994).

" A GAF score of 5360 indicates that the individual ha®derate symptomsr moderate
difficulty in social, occupational or school functionirge DSM-1V at 32.



(R. at 882.) She had no attention symptoms, fair hygiene and made intermittent eye
contact. (R. at 882.) On June 30, 2010, Lyall reported that her depression had
increased after being in an accideamtMay. (R. at 880 Lyall was agitated and
paranoid, made intermittent eye contact, displayed spontaneous speech, had an
anxious affect and did not have any homicidal ideation. (R. at 880.) Dr. Ehtesham
increased Lyall's dosageof Zoloft and Ability. (R. at 88@81.) Dr. Ehtesham
concluded that Lyall's anxiety had decreased, and she did not present an imminent
threat for suicide or homicide. (R. at 880.) On August 17, 2010, Lyall reported that
her anger was less sevetaut her depression had increas@d. at 884.)On
Sepember 15, 2010, Lyall's anger was less severe, her mood swings were
lessening and she was not as tired. (R. at 886.) Lyall made intermittent eye
contact, was anxious and displayed fair insight and intact judgment. (R. at 886.) On
October 19, 2010, Lyallanplained of still being depressed, but stated that her
anger was less severe. (R. at 888.) On December 1, 2010, Lyall reported that she
was crying a lot, but stated that her depression had decreased.§80.) Lyall

was paranoid, but there was no ewice of maniaand she denied homicidal and
suicidal ideation. (R. at 8991.)

On January 11, 2011, Lyall continued to complain of depression. (R. at 892.)
However, in May, July and August 2011, Lyall reported that her depression and
mood swings had decreased. (R. at 896, 898, 911.) On August 5, 2011, Dr.
Ehtesham reported that Lyall was stalaled her depression had improved. (R. at
911.)Dr. Ehtesham completed a mental assessment on September 6, 2011, stating
that Lyall had a seriously limited to no useful ability to make occupational,
performance and personal/social adjustments. (R. ail9330n October 6, 2011,

Dr. Ehtesham opined that Lyall met or equaled the listiogaffective disorders



and anxietyrelated disorders found &t 12.04 and§ 12.0G respectively (R. at
91821)

Dr. Ehtesham assessed Lyall's anxiety and depression on a scale of one to
ten and consistently concluded that her anxiety and depression ranked between
three and five. (R. at 808, 880, 882, 884, 886, 888, 890, 892, 896, 898, 911.)
Mental status examinations generally showed that Lyall's mood appeared
depressed or anxious, but she had fair insight-geahted thought processes and
no hallucinatios or suicidal or homicidal ideation. (R. at 808, 880, 882, 884,
886,888, 890, 892, 896, 898, 911.)

On April 15, 2010, Julie Jennings, Ph.D., a state agency psychologist,
completed a Psychiatric Review Technique form, (“PRTF"), indicating that Lyall
had a mild restriction on her ability to perform activities of daily living and in
maintaining social furtoning. (R. at 1001.) She found that Lyall had moderate
difficulties in maintaining concentration, persistence or pace and that she had not
experienced repeated episodes of decompensation for extended duration. (R. at
101.)

Jennings opined that Lyall had moderate limitations in her ability to
understand, remember and carry out detailed instructions, to perform activities
within a schedule, maintain regular attendance and be punctual within cystomar
tolerances and to complete a normal workday and week without interruptions
from psychologically based symptoms and to perform at a consistent pace without
an unreasonable number and Iéngt rest periods. (R. at 10%Jennings noted that
Lyall had sustained concentration and persistence limitationsat(R05.) She

noted that Lyall’'s allegations were partially credible. (R. at 105.) Jennings opined
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that Lyall’'s limitations did not prevent her from engaging in repetitive, unskilled,

nonstressful work. (R. at 106.)

[11. Analysis

The Commissioner usesfive-step process in evaluating DIB clainsee 20
C.F.R.8§ 404.1520 (203); see also Heckler v. Campbell, 461 U.S. 458, 4662
(1983);Hall v. Harris, 658 F.2d 260, 2685 (4th Cir. 1981). This process requires
the Commissioner to consider, in order, whether a claimant 1) is working; 2) has a
severe impairment; 3) has an impairment that meets or equals the requirements of a
listed impairment; 4) can na@n to her past relevant work; and 5) if not, whether
she can perform other worlksee 20 C.F.R.8 404.1520. If the Commissioner finds
conclusively that a claimant is or is not disabled at any point in this process, review
does not proceed to the nexipstgee 20 C.F.R8§ 404.1520(a) (20B).

Lyall argues that the ALJ erred by failing to adhere to the treating physician
rule to give controlling weight to the opinions of Dr. Ehtesham. (Plaintiff's
Memorandum In Support Of Her Motion For Summary JudgmeéRtaiftiff's
Brief”), at 56.) Lyall does not challenge the ALJ’s finding as to her physical
impairments or her physical residual functional capacity.

As stated above, the court’s function in this case is limited to determining
whether substantial evidence exists in the record to support the ALJ’s findings.
This court must not weigh the evidence, as this court lacks authority to substitute
its judgment for that of the Commissioner, provided her decision is supported by
substantial edence. See Hays, 907 F.2d at 1456. In determining whether

substantial evidence supports the Commissioner’'s decision, the court also must
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consider whether the ALJ analyzed all of the relevant evidence and whether the
ALJ sufficiently explainedher findings and her rationale in crediting evidence.
See Serling Smokeless Coal Co. v. Akers, 131 F.3d 438, 4380 (4" Cir. 1997).

Thus, it is the ALJ's responsibility to weigh the evidence, including the
medical evidence, in order to resolve any conflicts which might appear therein.
See Hays, 907 F.2d at 1456Faylor v. Weinberger, 528 F.2d 1153, 1156 {4Cir.

1975). Furthermore, while an ALJ may not reject medical evidence for no reason
or for the wrong reasosee King v. Califano, 615 F.2d 1018, 1020 {4Cir. 1980),

an ALJ may, under the regulations, assign no or little weight to a medio&mp

even one from a treating source, based on the factors set forth at 20 C.F.R. §
404.1527(c), if she sufficiently explainserrationale and if the record suppolnisr
findings.

Lyall argues that the ALJ erred by failing to adhere to the treating physician
rule and give controlling weight to the opinions of Dr. Ehtesham. (Plaintiff's Brief
at 56.) After a review of the evidence of record, | fildall's argument
unpersuasive. The ALJ must consider objective medical facts and the opinions and
diagnoses of both treating and examining medical professionals, which constitute a
major part of the proof of disability cas&ee McLain v. Schweiker, 715 F.2d866,
869 (4™ Cir. 1983) The ALJ must generally give more weight to the opinion of a
treating physician because that physician is oftest able to provide “a detailed,
longitudinal picture” of a claimant’s alleged disability. 20 C.F.R08.8527¢)(2)
(2013).However, fc]ircuit precedent does not require that a treating physician’s
testimony ‘be given controlling weight.Craig v. Chater, 76 F.3d 585, 590 (4th
Cir. 1996) (quotingHunter v. Sullivan, 993 F.2d 31, 35 (4th Cir. 1992) (per
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curiam)). In fact, “if a physician’s opinion is not supported by clinivadence or
if it is inconsistent with other substantial evidence, it shobé& accorded

significantly less weight."Craig, 76 F.3d at 590.

Based on my review of the record, | find that substantial evidence exists to
support the ALJ’s decision to not giventmlling weight to the opiniasof Dr.
Ehteshamln October 2011, Dr. Eesham opined that Lyall's mental impairments
satisfied the requirements of Llimgs 12.04 and 12.06. (R. at 928) Dr.
Ehtesham noted that Lyall had marked restriction in activities of daily living and in
maintaining concentratip persistence or pac@R. at 919) Dr. Ehtesham further
indicated that Lyall had repeated episodes of decompensation of extended duration
and had a history of one or more years of inability to function outside a highly
supportive living arrangement. (R.919.) The ALJ notedhat this assessment was
not supported because there were no episodes of decompensation noted in the
record and that Lyall had not required psychiatric hospitalization. (R. at 22.) The
ALJ further noted that Dr. Ehtesham’s opinion was internally inconsistenteith

treatment notes showing improvement in Lyall’'s symptoms. (R. at 22.)

Dr. Ehtesham assessed Lyall’'s anxiety and depression on a scale of one to
ten and consistently concluded that her anxiety and depression ranked between
three and five. (R. at 808, 880, 882, 884, 886, 888, 890, 892, 896, 898, 911.)
Mental status examinations generally showed that Lyall's mood appeared
depressed or anxious, but stagHair insight, goabriented thought processes and
no hallucinatios or suicidal or homicidal ideation. (R. at 808, 880, 882, 834,

886, 888, 890, 892, 896, 898, 91lyall reported to Rose in May 2010 that her
symptoms of depression had improvedsitaking Abilify. (R. at 822.)n March
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2011, she reported that her medication had “really worked well” and that she was
very pleased with the way that she was able to function. (R. at 904.) She reported
getting out more and going with her family and tlinr crying spells had
decreased. (R. at 904.) In fact, Lyall repeatedly reported to Dr. Ehteshahethat
anger was less severe, her mood swings were lessening and that her depression had
decreased. (R. at 880, 882, 886, 888, 890, 896, 898, 911.) On Ayu@astl, Dr.
Ehtesham reported that Lyall was stalaled her depression had improved. (R. at
911.)“If a symptom can be reasonably controlled by medication or treatment, it is
not disabling."Gross v. Heckler, 785 F.2d 1163, 1166 {4Cir. 1986). Insted, the

ALJ relied upon the opinions of the state agency psychologists, who found that
Lyall was capable of meeting the basic demandsegpktitive, competitive
unskilled, nonstressfukork on a sustained basis despite her mental impairments.
(R. at22, 85, 106)

Based on this, | find that substantial evidence supports the weighing of the
psychological evidence by the ALJ. That being so, | further find that substantial
evidence supports the ALJ’'s finding as ltgall's mental residual functional
capacity ad her finding thatLyall was not disabled. An appropriate order and

judgment will be entered.

ENTERED November 13, 2014

ss DPovmeta OMeoade @SWCWUQM

UNITED STATES MAGISTRATE JUDGE
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