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IN THE UNITED STATES DISTRICT COURT

FOR THEWESTERNDISTRICT OFVIRGINIA
CHARLOTTESVILLE DIVISION

KAIA VICTORIA KRISTENSEN a minor by next

friend, SUSAN LEIGH KRISTENSEN Civit No 3:09cv00084
Plaintiff,
V. MEMORANDUM OPINION & ORDER
WILLIAM DAVID SPOTNITZ,
ET AL., JUDGE NORMAN K. MOON
Defendants

This matter is before the Court on Ptdifs “Motion for Clerk’s Entry of Default”
(docket no. 21), filed on July 18010, and on Defendants’ “Moti for Relief from Default and
for Leave to File Answer” (docket no. 22), filed July 16, 2010. For the reasons stated herein,
the Court will DENY Plaintif’'s motion andSRANT Defendants’ motion, but will ORDER
Defendants to pay all of Plaintiff's fees and soassociated with seeking entry of default and
default judgment against Defendants.

Kaia Victoria Kristenser{*Plaintiff”) brought suit againsWilliam David Spotnitz and
Denise Constance Schain (cotigely “Defendants”)in the Circuit Court for the County of
Albemarle on November 6, 2009. Defendants filgonely notice of removadocket no. 1) to
this Court on December 28, 2009. Also orc®maber 28, 2009, Defendants filed a pre-answer
Motion to Dismiss (docket no. 2) for failure taatd a claim pursuant to Federal Rule of Civil
Procedure 12(b)(6). On Jude 2010, this Court ¢ared an Order denying Defendants’ Motion
to Dismiss (docket no. 18). On July 15, 201Gimliff filed a Motion for Default Judgment

against Defendants (docket no. 19), which the Cdemied on the same day because the motion
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was procedurally deficient (docket no. 20Pn July 16, 2010, Plaintiff filed her Motion for
Clerk’s Entry of Default and Dendants filed their Motion for Rief from Default and for Leave
to File Answer*

After the Court denied Defendants’ Rul2(b)(6) motion on June 14, 2010, Defendants
were required to file an answer within fourteen days of the Court’s disposition of the motion,
rendering it due no later than June 28, 2010. Fe@iR.P. 12(a)(4)(A). By filing their answer
on July 19, 2010, Defendants were twenty-one dais Thus, Defendants were in default
beginning on June 28, 2010See Burton v. The TJX Cos., Inblo. 3:07cv760, 2008 WL
1944033 at *2 (E.D. Va. May 1, 2008).

Plaintiff first moved for default judgmewin July 15, 2010. She did so, however, without
the clerk having entered Defendants’ default pané to Rule 55(a). Accordingly, the Court
dismissed Plaintiff's motion for ndtaving “first obtain[ed] an entrof default pursuant to Rule
55(a) . . . .” (docket no. 20).That order notwithstanding, Plaintiff nevertheless moves in the
instant motion as follows: “[pJursuant to FRCP 1), Plaintiff requestthat the Clerk of the
above Court enter default judgment against defendants for failing to answer the complaint within
the time periods prescribed by FRCP 12 . .PLs Mot. Entry Default 1. Applying the same
reasoning used in its first Order, the Court sti@again deny Plaintiff’s motion because Plaintiff
again moves for default judgment before therClentered default purant to Rule 55(a).
Courts have held, however, that the absencanoentry of default is a mere “technical or
ministerial omission”; courts may considereprature motions for default judgment as though
default has been enterétbwn and Country Kids, Inc. v. &tected Venture Inv. Trust #1, Inc.

178 F.R.D. 453, 454 & n.2 (E.D. Va. 1998) (citiRd>.l.C. v. Danzig No. 93-1294, 1993 WL

! The Court notes that despite the fact that it has not granted Defendants leave to do so, Defendants nevertheless
filed their Answer on July 19, 2010 (docket no. 23).
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478842 at *2, *3 n.5 (4th Cir. Nov. 22, 199@)npublished per curiam decisionpee also
Meehan v. Snow652 F.2d 274, 276 (2d Cir. 1981). Accordingly, although the Court does not
condone the premature filing of motions for dafgudgment, it will nevertheless proceed as
though default has been entered and consident®fai motion for default judgment in order to
ensure the expeditious disftem of this litigation.

When confronted with a motion for defajutigment, a court may either grant the motion
pursuant to Rule 55(b)(2), or set aside the ewftigefault for good cause muant to Rule 55(c).
“Once a party defaults, the issue of whethemgtant or deny a motion for entry of default
judgment is a matter lagty within the discretin of the trial court.’Broglie v. Mackay-Smithv5
F.R.D. 739, 742 (W.D. Va. 1977payne ex rel. Estate of Calzada v. Bra#89 F.3d 198, 204
(4th Cir. 2006) (*The disposipn of motions made under Ruleb}(c) . . . is a matter which lies
largely within the discr#on of the trial judge and his action is not lightly to be disturbed by an
appellate court.” (quotingconsol. Masonry & Fireproofingnc. v. Wagman Const. Cor@83
F.2d 249, 251 (4th Cir. 1967))). The great weighawthority holds that fte interests of justice
are best served by a trial on the merifBdlson v. Hodge411 F.2d 123, 130 (4th Cir. 1969)
(citation and quotations marks omitted). AccordindRule[ ] 55(c) . . . [is] to be liberally
construed in order to provideslief from the onerousomsequences of defaultdd; accord
United States v. Moradb73 F.2d 725, 727 (4th Cir. 1982Furthermore, “[a]ny doubts about
whether relief should be granted should be resbin setting aside the default so that the case
may be heard on the merit§.blson 411 F.2d at 130 (citation and quotation marks omitted).

The standard for setting aside an entry dadk is a showing of “good cause.” Fed. R.
Civ. P. 55(c). In determining whether the défimg party has shown good cause, a district court

considers a variety of factors, including: (1) whether the defendant iasitarious defense to



the substance of the plaintiff's case; (2) whether the defendant acted with reasonable promptness
to set aside the entry of default; (3) whetherdbefendant has a history of dilatory action within

the litigation; (4) the personaesponsibility of the party oppimg default judgment in causing

the default; (5) whether the defemdla default prejudicethe plaintiff; and6) whether there are

less drastic sanctions availablestate of Calzada439 F.3d at 204-05L.olatchy v. Arthur

Murray, Inc, 816 F.2d 941, 953 (4th Cir. 198Byrton, 2008 WL 1944033 at *2.

The balance of these factors weighs heanilfavor of denying Plaintiff’'s motion. First,
defendant has a meritorious defense. “A medts defense requires proffer of evidence
which would permit a finding for the defaulting party . . Atigusta Fiberglass Coatings, Inc. v.
Fodor Contracting Corp.843 F.2d 808, 812 (4th Cir. 1988) (ngi cases). There must be facts
to support the defense, not maly conclusory statement8urton 2008 WL 1944033 at *3. This
standard favors those oppogithe entry of defaulld. (citing Augusta Fiberglass843 F.2d at
812). Defendants’ allege in their proposed Aeswhat the claim is barred by the statute of
limitations, collateral estoppel, anes judicata. Answer | 65. Thoallegations are sufficient to
establish a meritorious defen&airton 2008 WL 1944033 at *3.

Furthermore, Defendants acted with readd® promptness to tsaside the entry of
default and to cure the default. “Whetheparty has taken ‘reasorgbprompt’ action, of
course, must be gauged in light of the $aahd circumstances of each occasion . Maftadi,
673 F.2d at 727. In the instant eaPlaintiff filed her Motion for Default Judgment on July 15,
2010. She filed the motion currently before the Court on July 16, 2010. Defendants also filed
their Motion for Relief from Default on July 18010, only one day after Plaintiff’s first motion.
District courts have routinely granted Rule 55(elief for periods much longer than one day.

See, e.g., Wainwright's Vacations, LLC v. Pan Am. Airways Cb8p.F. Supp. 2d 712, 718 (D.



Md. 2001) (granting Rule 55(c) relief when theriod between the entry of default and a motion
to vacate it was 32 days). Therefore, thisdaatso weighs againgtanting Plaintiff’'s motion.

Regarding the third factor, nothing in the netmdicates any prewus dilatory action by
the Defendants. Nor has Plaintiff alleged any. t@ncontrary, all of Defendants’ filings, save
their answer, have been timely. Therefore, the third factor weighs in favor of setting aside the
entry of default.

As for the fourth factor, “justice . . . demaritiat a blameless pgrhot be disadvantaged
by the errors or neglect of his attorney whicause a final, involuntary termination of
proceedings.’Moradi, 673 F.2d at 728 (citinGhandler Leasing Corp. v. Lope@69 F.2d 919
(4th Cir. 1982))see alscAugusta Fiberglass843 F.2d at 811 (holding thathen the attorney is
at fault for a delay, the judicigs preference for tria on the merits overwhelms its interest in
efficient litigation). Defendantsaintain that their counsel’s glect caused the delay. Def.’s
Mot. Relief §f 26-27. The Coudonceives of no reason to e} the inference that since
Defendants hired their attorney tepresent them in this mattehe is responsible for the
answer’s latenesSee DIRECTV, Inc. v. Adkinslo. 1:03cv00064, 2003 WL 22299034 at *2
(W.D. Va. Oct. 3, 2003). Therefore, this factegighs against Plaintiff’'s motion as well.

Furthermore, Plaintiff was not prejudiced bgfendants’ delay. In determining whether
a party was prejudiced by a defia a court considers: (1) whetr the delay made it impossible
for the aggrieved party to present certaiindernce; (2) whether the delay hampered the non-
defaulting party’s ability to proceaedlith trial; (3) whether the delay impaired the non-defaulting
party’s ability to complete discovery; and (4) ether the delay was used by the defaulting party
to commit a fraudLolatchy, 816 F.2d at 952-58urton 2008 WL 1944033 at *4. Defendants’

delay satisfies none of the abovementioned fact®sintiff alleges no prejudice, nor does the



record readily demonstrate prejudice. AltgbuPlaintiff may have been inconvenienced,
inconvenience is insufficient tamount to prejudice. Nor deemere frustration amount to
prejudice.Lolatchy, 816 F.2d at 953-54ge also Palmetto Fed. Bank of S.C. v. Indus. Title Ins.
Co, 756 F. Supp. 925, 933 (D.S.C. 19948cated on other groungdslo. 1:90-1599-1, 1991 WL
832830 (D.S.C. May 15, 1991). Moreover, the ddiag not inhibited Plaintiff's ability to
prosecute her claims or collect evidence. Hnalltwenty-one-day delayithin litigation that
spans several years hardly seems prejudiciacoadingly, this factor weighs against granting
default judgment.

The final factor, the availability of lessesanctions, further demonstrates that default
judgment is inappropriat@é this matter. The.olatchycase is instructive on this issue. In that
case, the defendant failed to subnitely responses to discovery requestdatchy, 816 F.2d at
952. As in the instant matter, thelatchydefendants were themselves blameless in the default;
the delay was entirely the responléiyp of the defendants’ counseld. at 953. The Fourth
Circuit in Lolatchy overturned the district court’'s denial defendants’ motion to set aside the
entry of default, holding that the imposition on Hteorney of “all costs and expenses attendant
to the delay, including attorneys’ fees” waamore appropriate sanction for the deldy. Such is
the case here. The Defendants have proffekedence amounting to a meritorious defense.
They have acted with reasonable promptnesspiposing the entry of default. There is no
history of dilatory action in this litigation. Defendants are blameless for the delay; culpability
rests with their attorney. Filg no prejudice has inured to éhPlaintiff from the delay.
Therefore, the Court will grant Defdants leave to file their Answer.

Nevertheless, Plaintiff is entitled to be mstd to her position had Defendants’ complied

with the rules governing this action. Therefattee Court will order Diendants to pay all of



Plaintiff's fees and costs associated with seglantry of default and default judgment against
DefendantsSee Lolatchy816 F.2d at 953 (holding thatrfease in which delay resulted in
frustration, but not prejudice, tthe non-defaulting party, awamf fees and costs was more
appropriate than summary judgmerByrton 2008 WL 1944033 at *5 (holding that in case
where party defaulted, but analysisksftate of Calzad&ctors weighed against granting default
judgment, award of fees and costs was the appropriate remedy).

For the reasons stated above, the CoilltDMENY Plaintiff's Motion for Clerk’s Entry
of Default and GRANT Defendasit Motion for Relief from Default and for Leave to File
Answer. Furthermore, the Court ORDERS Defensgdo pay Plaintiff's costs associated with
seeking entry of default and defgudgment against Defendants.

It is so ORDERED.

The Clerk of the Court is hereby directedsend a certified copy of this Memorandum
Opinion and Order to all counsel of record.

ENTERED: This30tr  day of July, 2010.

Devmat X~ Y2 tomr

NORMAN K. MOON
SENIOR UNITED STATES DISTRICT JUDGE




