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INTHE UNITED STATESDISTRICT COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISION

ALEXANDER STONE KRISTENSEN a minor by CiviL AcTioN No. 3:09v-00084
next friend, sAN LEIGH KRISTENSEN and
KAIA VICTORIA KRISTENSEN a minor by next
friend, SUSAN LEIGH KRISTENSEN MEMORANDUM OPINION
Plaintiffs,

V. JuDGE NORMAN K. MOON

WiLLiaM DAvID SPOTNITZand DENISE
CONSTANCESCHAIN
Defendants

This is a personal injury action arising ofitalleged mold contamation of a residence
owned by Defendants and occupied by Plaintifending before the court are Defendants’
motions in limine to exclude from introductiontaal: (i) the testimonyf Plaintiffs’ treating
physicians, Dr. Elizabeth Frye, Dr. Anthony Poelsilend Dr. Andrew C. Elgort, for failure to
comply with Federal Rule of Civil Procedu2é(a)(2)(C) (docket no. 59jii) the testimony of
Dr. Frye, for failure to comply with Federal Ruwof Civil Procedure 2&)(2)(B) (docket no. 70);
and the testimony of Darren Gidome pursuant to Federal Rwf Evidence 407 (docket no.
61). For the reasons given herein, | will deny the motions, and order Plaintiffs to provide a

supplemental Rule 26(a)(2)(C)sdlosure as to Dr. Elgort.
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l.

Plaintiffs Alexander Stone Kristensen (“Al@xand Kaia Victoria Kristensen (“Kaia”),
minor children of Stein Kristensen (“Ste)reind Susan Leigh Kristensen, (“Susan,” and
collectively, the “Kristensens”arought two separate but closedlated actions for damages in
the Circuit Court for Albemarle @inty, Virginia. After removal tthis court, the Magistrate
Judge ordered that the cases be consolidatedcket no. 28).

In essence, Plaintiffs alledgleat the Kristensens had an oagreement to “house sit” for
Defendants at Defendants’ Charlottesvi\larginia home beginning in August 2000, for an
indefinite period. Under the temof the agreement, in exelge for rent-free occupancy, the
Kristensens agreed to pay thdites, provide security by thepresence, and advise Defendants
of any problems with the residence. AlthougHddelants knew that doing so was necessary to
maintain a safe and habitable living environmémey did not repair, or permit the Kristensens
to repair, leaks in the roof and skylighBecause of the resulting damp conditions, the house
became infested with dangerous molds. After a long period of exposure to such molds, Plaintiffs
fell ill and suffered serious injury.

As noted, Defendants have filed motiaegking to exclude)(the testimony of
Plaintiffs’ treating physicians for failure to pride adequate discloswender Rule 26(a)(2)(C);
(i) the testimony of Dr. Frye for failure to gride adequate disclossrender Rule 26(a)(2)(B);

and the testimony of Darren Giacolomearaproper under the Res of Evidence.

! Civil actions nos. 3:09-cv-85 and 3:09-cv-84.



A.

“[A] party must disclose to the other parttbg identity of any witness it may use at trial
to present” expert testimony. Fed. R. Civ2B(a)(2)(A). “Unless otherwise stipulated or
ordered by the court, this disclesumust be accompanied by a writteport . . . if the witness is
one retained or specially employed to prowdeert testimony . ..” Fed. R. Civ. P.
26(a)(2)(B). However, in cases where a full reporiot required, the siclosure need only state
“(i) the subject matter on which the witnes&ipected to present evidence . . . ; and (ii) a
summary of the facts and opinions to which the @stis expected to testify.” Fed. R. Civ. P.
26(a)(2)(C). As they are notpically “retained or speciallgmployed to provide expert
testimony,” treating physicianare not ordinarily required to fiRule 26(a)(2)(B) expert reports.
See Perkins v. United Staté26 F. Supp. 2d 587, 590 (E.D. Va. 2009). However, a party
seeking to introduce treatimnysician testimony should geaély comply with Rule
26(a)(2)(C). Defendants’ first motion in linérseeks exclusion of treating physician testimony
for failure to comply with this rule.

Under the terms of a scheduliogder, Plaintiffs’ initial expg disclosures were due by
April 6, 2011, Defendants’ indl expert disclosures wedkie by May 6, 2011, and a final
discovery deadline is set for July 5, 2011. (docke 48). On April 1, 2011, Plaintiffs filed a
“notice of the use of Drs. Frye, Poehailos, &tgbrt as treating physiais.” (docket no. 51).
The filing did not include any expert reports dnextdisclosures as to &rPoehailos and Elgort,
however it did include a letterdm Dr. Frye, which Plaintiffsantend satisfies the requirements
of Rule 26(a)(2)(C). The disclosures also refeifgedical records of the treating physicians,”
which had been submitted “in previous discover@n April 28, 2011, after Defendants filed the

instant motion, Plaintiffs filethree supplemental ‘&ating physician summaeg]” pertaining to



Dr. Frye, Dr. Poehailos, and a Dr. Gary P. R&kégocket nos. 65-67). Plaintiffs have not made
any supplemental filing with respect to Dr. Elgort.

Plaintiffs state that they filed the ApB8 summaries as a precaution, but that they
nevertheless had “exceeded the requiremenRubé 26(a)(2)(C) by timely filing the complete
medical records of the treating physiciafile 26(a)(2)(C) became effective December 1,
2010, and I am unaware of any altgte court to have consideréake scope of its “summary”
requirement. But whatever the precise meanirfje requirement, a “summary” is ordinarily
understood to be an “abstract, abridgment, angendium. . . .” Merriam Webster’'s Collegiate
Dictionary 1179 (10th Ed. 1993). It follows tHalaintiffs cannot comply with the rule by
disclosing the complete records oétineating physicians in issu&ee Nicastle v. Adams County
Sheriff's Office No. 10-cv-00816, 2011 WL 1674954, at *1 (Colo. May 3, 2011) (holding that
“summary” was improper where disclosurasrely referred to expert’s voluminous
investigation files)Cf. Crabbs v. Wal-Mart Stores, In&No. 4:09-cv-00519, 2011 WL 499141,
at *2 (S.D. lowa Feb. 4, 2011).

As noted, Plaintiffs contend that they timéled a proper Rule 26(a)(2)(C) disclosure
with respect to Dr. Frye, consisting of a leftem Dr. Frye dated May 6, 2002. The letter
indicatesjnter alia, that Dr. Frye treated the Kristensetigt the family members had various
upper respiratory infections, thisiere was mold in the house, tlitatas been shown that mold
can cause irritation to the respiratory systena, that she “believe[s] that the family’s recent
problems . .. are related to [mold] contamimatid their house.” Although | need not decide
the matter, my impression is that the letter adégjy sets forth the subject matter on which Dr.
Frye is expected to testify, and a summarfaofs on which she bases her opinion. Fed. R. Civ.

P. 26(a)(2)(C). If the teer is defective, it is because it doex explicitly indicate that Dr. Frye

2 Dr. Rakes is not the subject of any of the pending motions.
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will testify, although that is cledrom Plaintiffs’ other filings. But even if the letter is not
sufficient, the April 28 filing cures any defect,iagenerally repeats the information from the
letter, and explicitly states thBr. Frye will testify at triaf

The April 28 filing as to Dr. Poehailos gdiarly provides an adeqgtedisclosure under
Rule 26(a)(2)(C). It indicates that Dr. Padbs treated Alex and Susan “for significant
psychiatric problems, which . . . stemmed fritra family problems in dealing with the mold
exposures. . .."” It further set that Dr. Poehailos will testifp Alex’s “adverse emotional and
psychological impacts as a result of mold proldéand “the temporal relationship between the
Mother and child’s problems and the problamghe home.” Although the detail provided in
both April 28 disclosures is not great, the Asbrly Committee cautionsdhthe requirements of
Rule 26(a)(2)(C) are “considerably less extensive” than Rule 26(a)(2@jhat “[c]ourts must
take care against requiring undue detail, keeingind that these witnesses have not been
specially retained and may not be as responsiceuosel as those who have.” Especially when
read in light of the medical records disclosib@, April 28 filings allow the Defendants adequate
opportunity to prepare their defense.

Under the circumstances, it wdube inappropriate to excludlee testimony of Drs. Frye
and Poehailos. A court may exclude evideneephrty “fails to providénformation . . . as
required by Rule 26(a) or (e) . . . unless the failuas substantially justified or harmless.” Fed.
R. Civ. P. 37(c)(1). In making such a deteration, a court should coidker five factors:

(1) the surprise to the party against whom eélidence would be offered; (2) the ability

of that party to cure the surprise; (3¢ tixtent to which allowing the evidence would

disrupt the trial; (4) the iportance of the evidencen@ (5) the nondisclosing party’s
explanation for its failure to disclose the evidence.

® The summary also indicates that “Dr. Frye will discuss the harmful effects of the molds . . . as well as the
accompanying documents supporting mold contamination, inclydiogps and documents. . . .” As counsel for
Plaintiffs has retracted that portion of the summaryebaants’ objections thereto need not be addressed.
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Southern States Rack and Fixturengany v. Sherwin-Williams Compardi8 F.3d 592, 597
(4th Cir. 2003). This test “does not requirnaling of bad faith orcallous disregrd of the
discovery rules,” although it may beelevant to the fifth factor.”ld.

The Southern Statefactors weigh against grantingausion of the testimony of Drs.
Frye and Poehailos. Although the April 28 thistires were not submittevithin the initial
expert witness disclosure deadline, the Fedeuss of Civil Procedure explicitly contemplate
late disclosure of Rule 26(a) material. Rulee2@€quires a party to dpplement or correct its
disclosure . . . in a timely manner if the party tesathat in some material respect the disclosure
or response is incomplete or incorrect . . . .” kemnore, the pretrial ordén this case indicates
that “[sJupplemental and additional disclosurés”Rule 26(a)(2)(C) xpert witnesses may be
submitted after the initial deadén“if submitted ‘in sufficient time’ that discovery, if desired,
can be completed reasonably by the disppeatoff date withoutindue duplication and
expense.” (docket no. 9) Plaiisifiled supplemental disclosures to Drs. Frye and Poehailos
within ten days of Defendants’ motion, a full wesdfore Defendants’ @ert disclosures were
due, and well before the close of disagver the anticipated start of trial As Plaintiffs acted
with reasonable promptness, Defendants catlaoh undue surprise. Moreover, the importance
of the disclosures withheld is low, when viewadight of Plaintiffs’ full disclosure of the
treating physicians’ medical records. While Pldigtiexplanation for theifailure to disclose is
not clear, there is no evidence, indicationeven allegation of bad faith here.

Finally, | must address Defendahinotion with respect to DEIlgort. At the hearing,

counsel indicated that Plaintiffilure to provide a supplementdule 26(a)(2)(C) disclosure as

* Contrary to Defendants’ contention, this case is not at alldiggam v. ABC Supply Co., Indo 3:08-1748, 2010

WL 233859, (D.S.C. Jan. 14, 2010). In that case, expert disclosures were due by March 20, 2009; the discovery
deadline was September 1, 2009; and the motion in limine was filed on December 3, 2009. ZBEBYY. at *

1.



to Dr. Elgort stemmed from an inability to secure the doctor’s cooperation, or to decipher his
illegible treatment records. As Rule 26(a)(3)&pplies “[u]lestherwise stipulated or ordered
by the court,” a district judge hasme discretion to alter the digsure requirements. However,
it would be imprudent to depdrom the ordinary rule absergasons more compelling than
those identified. Defendants are entitled tms@dvance notice of Dr. Elgort’s testimony. As
Plaintiffs must have had someason to designate Dr. Elgort as a witness, | presume that they
can articulate a summary of his anticipatedr&sty in a manner that satisfies the discovery
rules.

NonethelessSouthern Statesounsels against excluding gort’s testimony at this
early stage in the litigation. Counsel appears to have acted in good faith, discovery is not yet
complete, and the trial date is months awBgther than preclude Dr. Elgort’s testimony, | will
order Plaintiffs to file an@propriate supplemental Rule 26(3J(2) disclosure within the next
fourteen days. In the event this late disalestauses any prejudice to Defendants, they may

move for an appropriate extension of time.

Defendants move to exclude the expert testiynof Dr. Frye for failure to include an
expert report pursuant to Rule 2g&9(B). Courts within this cingit have concluded that such a
report is required when a treating physician is called to opine on information learned outside of
the course of treatmenSee Banks v. CopR009 U.S. Dist. LEXIS 5107 (E.D. Va. Jan. 26,
2009);Sullivan v. Glock, Inc175 F.R.D. 497, 501 (D. Md. 199'Hall v. Syked 64 F.R.D. 46,
48-49 (E.D.Va. 1995). Defendants argue thatesia “Sci-Labs” mold report is the “only
evidence” of mold contamination in the homegurestion, the absence of the report from Dr.

Frye’s medical records leads to the “inescapableclusion . . . that seeone provided Dr. Frye



documents for her to rely upon to form her caasatipinion . . . .” Defs.’ Br. in Supp. 11 9-11.
Therefore, they argue, Dr. Frye should bevented from testifying that the mold caused

Plaintiffs’ injuries.

| have some reservatioabout the viability oBanks Hall, andSullivan supra after the
implementation of Rule 26(a)(2)(C). The eags language of Rule 26(a)(2)(B) applies the
expert report requirement only to a “witness . taireed or specially empyed to provide expert
testimony in the case . . . .” Meanwhile, thavisory Committee noteto Rule 26(a)(2)(C)
explain that the section was addedresolve[a] a tension that has sometimes prompted courts to
require reports undé€tule 26(a)(2)(B) een from witnesses exempted from the report
requirement’ (emphasis added). The statement appeaasidress the very situation covered in
Banks Hall, andSullivan and there is no reason to concldidat Dr. Frye was “retained or
specially employed” for this case. Rather, Plaintiffs’ counsel has proffered that Dr. Frye is not
on retainer, and that she was the Kristea'sgaating physician well before Plaintiffs

commenced this litigation, or even sought counsel.

Assuming thaBanks, Hall andSullivanprovide an accurate statement of the law, there
is still no reason to req@ran expert report of Dr. Frye. Toenclusion that Dr. Frye considered
evidence outside of the ordinargurse of treatment is far frofmescapable.” Medical records
suggest that Dr. Frye learnedtb& mold contamination in theme by interviewing her patients

in the ordinary course of treatment. Her melsafor April 15, 2002 indida that “Mother [said]

® Furthermore, the Advisory Committeetes specifically indicatiat “[flrequent examples” of witnesses exempt
under Rule 26(a)(2)(B) “include physicians or other health care professionals . . . who dulaolyrprovide
expert testimony.” Dr. Frye is such a physician.



that her house was recently inspected by the ERAnd had a lot of mold . . . .” Accordingly, |

will deny Defendants’ motiof.
C.

Plaintiffs’ expert witness designation idées Darren Giacolom (“Giacolome”) of
Roof Top Services as a potential withesscdrding to the Rule 26 disclosure, Giacolome will
testify that skylights at Defelants’ residence “leaked ocaasally but [could] be reasonably
repaired and were repaired in this casddes than $1,000 . . . [thiawas] feasible and
reasonable to do so . . . and that after doit sepairs, there wasthing found during the

repair that would probit earlier repairs.”

Defendants seek to preclude Giacolonte&imony pursuant tbederal Rule of
Evidence 407, which prohibits the introduction ofdewice of subsequent remedial measures to
prove culpable conduct. Plaintiffs contendttthey have no desire to use Giacolome’s
testimony improperly, but that they will only call Giacolomedbut or impeach any testimony
to the effect that, for instancihe roof was not leakg, or repairs were infeasible. As Rule 407
provides that evidence of remedial measureg Ineaused to impeach a witness, or to show
“feasibility of precautionary meases, if controverted,” such use of Giacolome would likely be

permissible.

At the hearing, Defendants protested that evidence of regbaitdd nonetheless be
excluded outright as irrelevamtrejudicial, or confusing to the jury, since the repairs were

completed some three months after miffs moved out of the residenc&eeFed. R. Evid. 402-

® | note also that to the extent that Defendants conteridih Frye is unqualified to testify that the alleged mold
contamination caused the Plaintiffs’ injuries, it wouldnbere appropriate to address that question under the
analysis set forth iDaubert v. Merrell Dow Pharmaceuticals, 1n&09 U.S. 579 (1993).
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403. But the fact that the roof needed repderdahe Plaintiffs left is at least somewhat
probative of whether the roof was leaking while Riffis were there. Tt it is not conclusive
proof is a point that might baicited on cross examinatioand that is well within the
comprehension of the average juror. Accogtly, Defendants’ Ruld02 and 403 objections are

without merit.

For the foregoing reasons, | will deny Defendants’ motion to preclude Giacolome’s

testimony as premature. However, Defendantg maaew the motion ati#d, if appropriate.

For the reasons set forth above, | will deny Defendants’ motions, and order Plaintiffs to
file Rule 26(a)(2)(C) disclosures as to. Btgort within the next fourteen days.

The Clerk of the Court is directed to send difted copy of this opinion to all counsel of
record.

3rd
Entered this day of June, 2011.

s [ o’
NORMAN K. MOON
UNITED STATES DISTRICT JUDGE
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