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INTHE UNITED STATESDISTRICT COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISION

JASON JACKSON, CaseNo. 3:10-cv-00052
Plaintiff,
MEMORANDUM OPINION
V.
CHRISTOPHERMICHALSKI, ET AL., JuDGE NORMAN K. MOON

Defendants

This matter is before the Court upon sevenotions to dismiss filed by Defendanse¢
docket nos. 14, 15, 17, 19, 21, 26, 48, 51, 53, 55) and upon a nustirequesting discovery on
jurisdictional issues filed by PHaiff (docket no. 105). Defendants assert under Federal Rule of
Civil Procedure 12(b) a lack of personal jurisdinti insufficient process, and a failure to state a
claim for which relief can be granted. The issbhase been fully briefed, and the parties were
heard on June 22, 2011.

For the reasons stated below, | find that no personal jurisdiction exists over the
defendants Christopher Michalski, Intercollegi&@tudies Institute, Inc., and John Zmirak, and
accordingly dismiss the complaint its entirety as to those defgants. On the Rule 12(b)(6)
motions to dismiss brought by Takimag.com, La@d Richard Spencer, | will dismiss Counts
XVII to XX (misappropriation of name or léness) and Count XXV (copyright infringement)
without prejudice; the remainder thie claims are meritless and will be dismissed with prejudice.

The motion for additional discovery will be denied.

Dockets.Justia.com


http://dockets.justia.com/docket/virginia/vawdce/3:2010cv00052/78710/
http://docs.justia.com/cases/federal/district-courts/virginia/vawdce/3:2010cv00052/78710/110/
http://dockets.justia.com/

|. BACKGROUND

Jason Jackson (“Plaintiff”) filed this symro seon October 8, 2010, and amended his
complaint on February 14, 2011. The named riidats are Christophéichalski, Richard
Spencer, Intercollegiate Studies Institute, 1(tSI”), Taki Theodoracopoulos, Takimag.com,
LLC, and John Zmirak (collectively, “Defendankts” The allegations, which | must accept as
true, are as follows. This action arises outhef posting of an articlentitled “Confessions of a
Punk-Rock Traditionalist” on Qober 9, 2008 to Takimag.com, @nline magazine” that caters
to “independent conservatives.” Pl.’s Am. Confpk. A. The article in question was available
on the website in its origindbrm until October 14, 2008, whahwas revised as a result of
Plaintiff's complaints. Id. at 3" Although “Paul Santos” posted the artidt, at Ex. A, it is
fairly implied in the amended complaint that Michalski authored the arseks, e.g.id. at 8
(referring to “Mr. Michalski's plagiarized ‘article™);id. at §25 The article describes
Michalski's personal transformation from servingtlas frontman of “a string of wildly socially
unacceptable bands” to joining the “conservative movemddt.at Ex. A. The article describes
Michalski’'s bandmate, “Jason,” as “a bigeds-heavy rugby player o, with or without
medication, likes to be called ‘Hawg.'1d. The article also describes “Jason” as a “clinically
schizophrenic bass player.Id. It states thatJason introduced himself as Waygood Ellis, ‘a
TRUE son of the Confetacy!”” to an audience of concgders at a performance in Roanoke,
Virginia. 1d. The article also describes how Jasmveiled to the audnce an art piece
consisting of a wooden box with “prison barscfimpletely wrapped in pornography. It was
horrible beyond belief—not run-of-the-miPlayboy stuff but ‘you’re gong to jail for that’

nastiness.”ld. Plaintiff is the “Jasontlescribed in the articleld. at § 43. Plaintiff claims that

! The article in its original form remained accessible in a “Google cacheVér one year from its date of posting.
Pl.’s Am. Compl.  65.
2“paul Santos” is not a party to this litigation and may be an assumed name of Michalski.
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“Waygood Ellis” is “a recognized ammbpyrighted” penname of higl. at § 11, and that “Hawg”

or “Hog” is “a recognized nick-name of Rt known among Mr. Jackson’s intimatesd’. at

1 12. Michalski “borrowed the idea, concept, atatyline of [the article] from an immediately
prior phone conversation with Mr. Jacksoayid from an unpudished short story.ld. at T 25.
The art piece referred to in the adi is Plaintiff's artwork entitledUntitled I- 1X, and Plaintiff
alleges that any reasonable, pmidebserver would not find the artwork to incorporate hardcore
pornography.ld. at § 67. The article also fea¢d a photograph of Plaintifid. at § 44.

Two business entities and several of theiplyees were involved in the creation and
posting of the article. Takimag.com, LLC pgvently owned the website Takimag.com and
employed Theodoracopoulos as “Editor andIBhbr” and Spencer as “Managing Editord.
at 13. The second entity, ISI, supplied #réicle for free to Takimag.com, LLC through
Michalski, who is employed by ISI as the Qiter of Sales and Marketing for I1SI Booksd.
Zmirak is employed with both Takimag.com, LLC and I8l.

Several of the causes of action arise out of Bsvegparate from the posting of the article.
It is alleged in the complainbat Michalski “was clearly defaing Mr. Jackson’s name through
slander the entire period of his employmenit&t through conversationwith coworkers about
Plaintiff. Id. at 19. Separately, the amended complaint asserts that Michalski, with the
assistance of Zmirak, employed the names “Waygood” or “Waygood Ellis” on the websites of
Amazon, Facebook, and Myspacéd. at § 13. The unspecifiagses of Jackson’s purported
pennames “benefit[ted] ISI adr. Michalski in his employmédrand in his pesonal life.” Id. at
1 18. Later in the amended complaint, it isested that Michalski used the name “Waygood
Ellis” to create a false persona with the pugoswriting favorable ndews of ISI's books.lId.

at  28. At least one such reviewsnaade of a book authored by Zmirdk. at 7 13.



The amended complaint contains sixty-six dsuagainst Defendants. Plaintiff requests
compensatory damages of $55 million pluseiast and costs, punitive damages, and an
injunction against Defendants “prditing future use of [Plaintiff's] name, nick-name, likeness,
personal description or informati, or pen-name, or any otheoperty, in any way, shape, or
form.” Pl.’'s Am. Compl. The litigation is stagl by court order pendings@ution of the instant
motions. Defendant Michalski filed a motion dsmiss pursuant to Rule 12(b)(2) (docket no.
14), a motion to dismiss pursuant to Rulel@) (docket no. 15), and a motion to dismiss
pursuant to Rule 12(b)(6) (docket no. 48). DelfEnt Spencer filed a motion to dismiss pursuant
to Rule 12(b)(6) (docket no. 44)Defendant ISI filed a motioto dismiss pursuant to Rule
12(b)(2) (docket no. 17), a motion to dismiss pard to Rule 12(b)(4) (docket no. 19), and a
motion to dismiss pursuant to Rule 12(b)(8pcket no. 21). Defendant Takimag.com, LLC
filed a motion to dismiss pursuant to Rule )2%b (docket no. 26). Filgg, Defendant Zmirak
filed a motion to dismiss pursuant to Rule 12Z)Ydocket no. 51), a motion to dismiss pursuant
to Rule 12(b)(4) (docket no. 55), and a motioritmiss pursuant to Rule 12(b)(6) (docket no.
53)3 Also presently before me is Plaintiff's mmti for discovery on jurisdtional issues (docket
no. 105).

1. APPLICABLE LAW
A. Federal Rule of Civil Procedure 12(b)(2)

To exercise personal jurisdiction over a rewmident defendant, the plaintiff bears the

burden of making a prima facie®hing that jurisdiction is atbrized by the state’s long arm

statute and that the exercise of personal jintigeth would be consistent with due process under

% Defendant Theodoracopoulos filed a motion to quash service (docket no. 29), which was granted bgtéVlagist
Judge B. Waugh Crigler by order dated May 4, 2011. laditlress Plaintiff's objectiorte the Magistrate Judge'’s
ruling in a separate memorandum opinion and order.
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the U.S. ConstitutionSee Mitrano v. Hawe877 F.3d 402, 406 (4th Cir. 2004)‘[W]hen . . .
the court addresses [personaigdiction] on the basis only dthe] motion papes, supporting
legal memoranda and the relevant allegationshef] [tomplaint, the burden on the plaintiff is []
to make a prima facie showing of a sufficigatisdictional basis in order to survive the
jurisdictional challenge. Inamsidering [such] a @llenge on [this kind of] record, the court
must construe all relevapteading allegations in the light mdaworable to the plaintiff, assume
credibility, and draw the mosavorable inferences for the existence of jurisdictio@dmbs v.
Bakker 886 F.2d 673, 676 (4th Cir. 1989) (citation ondljte But while “theallegations of the
complaint must be accepted as true . . . [thehpfacannot rest on thesalegations in the face
of specific contradictions contad in [the] defendant’'s motiomd support[ing] [] affidavits.”
In re Arthur Treacher’s Franchisee Litigd2 F.R.D. 398, 410 n.11 (E.D. Pa. 1981).

Virginia’s long arm statute extends persojualsdiction to the extent permitted by the
Due Process Clausesee English & Smith v. Metzg&01 F.2d 36, 38 (4th Cir. 1990). Thus,
“the statutory inquiry necessarily merges with tleastitutional nquiry, and the two inquiries
essentially become oneS3tover v. O’Connell Asso¢c®4 F.3d 132, 135-36 (4th Cir. 1996). The
Due Process Clause requires that the defendare“bertain minimum contecwith [the forum]
such that the maintenance of the suit does affgnd ‘traditional notionsof fair play and
substantial justice.” Int'l| Shoe Co. v. Washingtoi326 U.S. 310, 316 (1945). There are two
forms of personal jurisdiction: general and specifielicopteros Nacionales de Colom., S. A. v.
Hall, 466 U.S. 408, 414-15 (1984). General jurigdit requires “‘continuous and systematic’

contacts with the forum stateuch that a defendant may be sued in that state for any reason,

* When a defendant challenges personal jurisdictioa,determination of jurisdiction is for the judg€ombs v.
Bakker 886 F.2d 673, 676 (4th Cir. 1989). The trial court has three procedural alternatives for making its
determination. It may: (1) determine jurisdiction on the basis of the complaint and affidavits alone; (2) order
discovery in aid of the jurisdictional question; or (3) aactdan evidentiary hearing on the merits of the motion to
dismiss. See idat 676.



regardless of where the reéat conduct occurred.CFA Inst. v. Inst. of Rartered Fin. Analysts
of India, 551 F.3d 285, 292 n.15 (4th Cir. 2009) (iwtas omitted). Where a defendant’s
contacts with the forum stategwide the basis for the suit, thsontacts may establish specific
personal jurisdictionMitrano, 377 F.3d at 407.But a defendant’s contacts “must be directed at
the forum state in more than a random, fortuitous, or attenuated We§AB Group, Inc. v.
Centricut, Inc, 126 F.3d 617, 625 (4th Cir. 1997) (citiBgirger King Corp. v. Rudzewic471
U.S. 462, 475 (1985)). “[W]hen the defendant idsntionally directed his tortious conduct
toward the forum state, knowing that that conduatild cause harm to a forum resident,” a court
“may exercise specific persdnarisdiction over a nonresident defendant acting outside of the
forum.” Carefirst of Md., Inc. v. Carefirst Pregnancy Ctrs., |34 F.3d 390, 397-98 (4th Cir.
2003) (citing Calder v. Jones465 U.S. 783, 789-90 (1984))The United States Court of
Appeals for the Fourth Circuit has synthedizthe due process regeiments for asserting
specific personal jurisdiction in a three-part test in which the court considers “(1) the extent to
which the defendant purposefully availed itselftioé privilege of conducting activities in the
State; (2) whether the plaintiffs’ claims arise @fitthose activities dited at the State; and
(3) whether the exercise of personal jurisdiction would be constitutionally reasonable.”
Consulting Eng’rs Corp. v. Geometric Lt&61 F.3d 273, 278 (4th Cir. 2009).
B. Federal Ruleof Civil Procedure 12(b)(4)

Where the procedural requirements of suffitiprocess are not tssfied, a court lacks
power to assert personal jurisdiction over a defend@drman v. Ameritrade Holding Corp.
293 F.3d 506, 514 (D.C. Cir. 2002).he party on whose behalf service is made has the burden

of establishing its validity when challenged;do so, he must demonstrate that the procedure

® “The relevant question is not where the contactsquméimite, but only whether enough minimum contacts exist
that the district court’s assumption of spiegiurisdiction satisfie[s] due processEnglish & Smith v. Metzge®01
F.2d 36, 39 (4th Cir. 1990).



employed satisfied the requiremenfsthe relevant portions of Ru4 and any other applicable
provision of law. Light v. Wolf 816 F.2d 746, 751 (D.C. Cir. 1987Rule 4 “is a flexible rule
that should be liberally constrdieso long as a party receives stifint notice of the complaint.”
Sanderford v. Prudentidns. Co. of Am.902 F.2d 897, 900 (11th Cit990). “When there is
actual notice, every technicalolation of the rule or faile of strict compliance may not
invalidate the service of processArmco, Inc. v. Penrod-Stauffer Bldg. Sys., IM383 F.2d
1087, 1089 (4th Cir. 1984).
C. Federal Ruleof Civil Procedure 12(b)(6)

A motion to dismiss pursuant to Federal RodeCivil Procedure 12{)(6) tests the legal
sufficiency of a complaint to determine whethex fhaintiff has properly stated a claim; “it does
not resolve contests surrounding the facts, the merits of a claim, or the applicability of defenses.”
Republican Party of N.C. v. Marti®80 F.2d 943, 952 (4th Cir. 1992). In considering a Rule
12(b)(6) motion, a court must accept all factualgdteons in the complaint as true and must
draw all reasonable inferencas favor of the plaintiff. Erickson v. Pardus551 U.S. 89, 94
(2007). Legal conclusions indhguise of factual allegationepwever, are not entitled to a
presumption of truth Ashcroft v. Igbal129 S. Ct. 1937, 1950-51 (2009Although a complaint
“does not need detailed factual allegations,aangiff's obligation to provide the grounds of his
entitle[ment] to relief requires more than labatgl conclusions, and arfoulaic recitation of a
cause of action’s elements will not doBell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)
(citations and quotations omitted). “Factual allegations must be enough to raise a right to relief
above the speculative leveid., with all the allegations in the complaint taken as true and all
reasonable inferences drawnthe plaintiff's favor,Chao v. Rivendell Woods, Inell5 F.3d

342, 346 (4th Cir. 2005). In sum, Rule 12(b)(6) slteot require heightened fact pleading of



specifics, but only enough facts dtate a claim to relief tha plausible on its face. Twombly

550 U.S. at 570. Consequently, “only a complaint states a plausible chaifor relief survives

a motion to dismiss.”lgbal, 129 S. Ct. at 1950. Where a courtrsble to conceive of any set

of facts under which a plaintiff would be entitledrédief, the dismissal should be with prejudice.
McLean v. United State566 F.3d 391, 400 (4th Cir. 2009). In other words, when a complaint is
incurable through amendment, dismissal is prgpemdered with prejude and without leave to
amend. Id. (citing Cozzarelli v. Inspire Pharm. Inc549 F.3d 618, 630 (4th Cir. 2008)
(affirming dismissal with prejudice where amendment would have been ffitile)).

Although district courts hae a duty to construpro sepleadings liberally, a court is not
obliged to ferret through a complaint, searching for viable clai®ee Holsey v. Collin®0
F.R.D. 122, 123-24 (D. Md. 1981) (observing tlmatoluminous, repetitive, and conclusory
complaint “places an unjustifiable burden orfeshelants to determine the nature of the claim
against them and to speculate on what theirngefe might be,” and “imposes a similar burden
on the court to sort out the faatow hidden in a mass of charges, arguments, generalizations and
rumors”). In the context of Rule 8, it is cletlrat a plaintiff must mvide enough detail to
illuminate the nature of the chaiand allow defendants to responfiee Erickson551 U.S. at
93-94. And, although district casrhave a dutyo construgro sepleadings liberally, @ro se
plaintiff must nevertheless alledacts that state a cause otiag, and district courts are not
required “to conjure up questions newvaguarely presented to them.Beaudett v. City of

Hampton 775 F.2d 1274, 1278 (4th Cir. 1985) (addihat “[d]istrict judges are not mind

® Federal Rule of Civil Procedure 10(c) provides that a copy of a written instrument that is an exhibit to a pleading is
deemed a part of the complainthompson v. Greend27 F.3d 263, 268 (4th Cir. 2005). In evaluating a motion to
dismiss, the court may consider documents extrinsic todimplaint if they are “integral to and explicitly relied on

in the complaint.” Robinson v. Am. Honda Motor C&51 F.3d 218, 222-23 (4th Cir. 2009%e also Sec'y of State

v. Trimble Navigation Ltd.484 F.3d 700, 705 (4th Cir. 200Davis v. George Mason Unj\395 F. Supp. 2d 331,

335 (E.D. Va. 2005). Here, Jackson explicitly referenicettis amended complaint several exhibits that were
attached to it. It is appropr&to consider those documents far pgurpose of deciding this motion.
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readers”);see also Brock v. Carrgltl07 F.3d 241, 243 (4th Cir. 1997) (Luttig, J., concurring)
(stating that districtourt is not thegro seplaintiff's advocatesua spontaleveloping statutory
and constitutional claims the plaintiff failéo raise on the face of the complaint).
I1l. PERSONAL JURISDICTION
A. Defendant Michalski

Michalski asserts that the Court lacks ped jurisdiction over i because there is no
basis for jurisdiction under Virginia’'s long arstatute, and there are insufficient minimum
contacts with Virginia. Michalski residen Pennsylvania and works in Delawaréle argues
that Jackson has failed to make out a primaefabiowing of a basis for exercising jurisdiction
over him. He claims, withouwny supporting affidavit, that hdoes not have any business in
Virginia or solicit any business in Virginia, and that the posting of the article in question was in
no way related to his employmenklaintiff, who bears the burden of establishing jurisdiction
over Michalski, takes the posith that the posting of the aréchuthored by Michalski on the
Internet, where it was readily accessible by Inteasets in Virginia, constituted a tortious act in
Virginia. In other words, Michalski intentiolya directed his tortious conduct—the creation of
the allegedly defamatory article and supplyiogit to a publisher of web content—toward
Virginia by providing the articléor publication on the InternetBecause the article was readily
accessible from Virginia, it was effectivedyrected to Virginia, argues Jackson.

In the context of electronic contacts, a estatay exercise judicial power over a person
outside of the state when thatrgen “(1) directs electronic activity into the State, (2) with the
manifested intent of engaging in business or roth&eractions within ta State, and (3) that
activity creates, in a person within the State, a potential cause of action cognizable in the State’s

courts.” ALS Scan, Inc. v. Digitaberv. Consultants, Inc293 F.3d 707, 714 (4th Cir. 2002).

" Michalski has not submitted an affidavit to support #sisertion. Nonetheless, this fact is not questioned.
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Thus, “a person’s act of placingformation on the Internet” is not sufficient by itself to
“subject[] that person to personatigdiction in each State in whidhe information is accessed.”
Id. at 712. The Fourth @uit's decision inYoung v. New Haven Advoca8d5 F.3d 256 (4th
Cir. 2002) is directly pplicable to this case. There, the court addressed whether a Virginia
district court had personal jsdiction over foreign defendaniis a libel suit brought by the
warden of a Virginia prison against two Conti@@t newspapers. Thearden’'s allegations
stemmed from the newspapers’ coverageafddions in the prison, which housed numerous
Connecticut prisoners. In their motion tosmiiss for lack of personal jurisdiction, the
newspapers pointed out that bgilblications were printed andstlibuted in Connecticut. One
of the newspapers had no mail subscribers iniMmg and the other had just eight. Neither
solicited subscriptions from Virginia residents, and neither had officers or employees there. No
one from either newspaper—not even the repertdad traveled to Virginia to work on the
articles. Two reporters made a few telephone waiés Virginia to gather information, but the
newspapers otherwise had no diremttact with the Commonwealthd. at 259-60.

In response, the warden noted that thevamapers posted the allegedly defamatory
articles on Internet websites thva¢re accessible to Virginia residents. He also observed that the
newspapers’ websites contained real estate,@mant, and other advertising content, and he
argued that such content was designed to tangeétattract out-of-staters, such as Virginians.
Thus, the warden contended, the Virginiaukt possessed personal jurisdiction over the
Connecticut defendants because (1) the newspakeowing that the warden was a Virginia
resident, intentionally defamed him in their ads; (2) the newspapeposted the articles on

Virginia-accessible websites that were designedttiact an out-of-state audience; and (3) the

8 In my summary of th&oungcase, | draw liberally frorthe Fourth Circuit's thorough description of the case set
forth in Carefirst of Md., Inc. vCarefirst Pregnancy Ctrs., Inc334 F.3d 390, 400 (4th Cir. 2003).
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primary effects of the defamatory statements on the warden’s reputation were felt in Virginia.
Id. at 261-62. Despite the warden’s showing @fsth Virginia connections, the court held that
the Connecticut newspapers did not post mateal their Internet sites with the “manifest
intent” of targeting readers in Virginia, artence that a Virginia court lacked personal
jurisdiction over the newspapersd. at 264. In rejecting the warden’s argument and finding in
favor of the defendant newspapers, the coegsoned that something more than posting the
article and its accessibility to users in otherestavas needed to indicate that the newspapers
purposefully (albeit elgémnically) directed their activity im substantial way to Virginiald. at

263. Evidence of the purposeful focus on Virginia readers was lacking in light of the fact that
“the [newspapers’] websites are not designedativact or serve a Virginia audience” and
“Connecticut, not Virginia, was the focal powitthe [allegedly libelous] articles.Id. at 263-64.
Because the “newspapers did not post materialsheninternet with the manifest intent of
targeting Virginia readers,” thelgould not have ‘reamably anticipated begnhaled into court

[in Virginia].” 1d. (quotingCalder, 465 U.S. at 790).

Applying the principles set forth iALS Scanand Youngto this case, | find that
Michalski did not purposefully direct activity into Virginia with the manifested intent of
interacting with others in the state. Neithex #rticle that he authored nor the website on which
the article was published targeted a Virginia ende. The article itself focused on Michalski’s
transition from a nonconforming “member ofetiGoth-club underground” to a religious,
conservative parent of four children he wasmeschooling. Although ¢éharticle describes a
concert that Michalski staged in Roanoke, Vimgifor the opening of an art gallery there, the
purpose of recounting the musical performance wat to provide information to Virginia

residents about the art gallery or concert. Batih was meant to capture “an episode” from the
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phase of Michalski's life in which he engaged“confrontational pedrmance art.” Jackson
appeared in the article because he was thert@mrmaber of Michalski'$hand who was willing to
continue playing with Michalski. But the fogwf the article was on the personal transformation
of Michalski; Jackson was a secondaharacter. | observe notig about the article that would
lead me to believe it would bef particular importance to ¥irginia reader,as opposed to a
national audience. There is no indication that website Takimag.com specifically reaches out
to Virginia readers. Billed as “[tihe onBhmagazine for independent conservatives,” the
screenshot of the Takimag.com website shoved its advertisers include the international
retailer Amazon.com, and topics covered by thédzawee are national in scope, such as “Iraq
war,” “Immigration,” “Nationalism,” “McCain,” andObama.” The mere creation of the article
and the posting of it on the Imteet, without more, does not meble requirements for personal
jurisdiction in this circuit. The activities undeaken by Michalski and/afmirak with the names
“Waygood” or “Waygood Ellis” on the website$ Amazon, Facebook, and Myspace also do not
constitute sufficient electronic contacts witfirginia to support personal jurisdiction over
Michalski. These activities are barely detailedhia complaint, other than that Michalski used
Jackson’s penname to write a reviefia book online. It is not alyed that any of this electronic
activity was directed into Virginito engage in interactionsthin the state or with Jackson.
Jackson asserts another ground for establistpegific jurisdiction over Michalski. He
believes jurisdiction can be shown based upon Michalski's efforts to sell books in Virginia for
his employer ISI. | observe that Jackson’ssaded complaint does not present any allegation
that Michalski engaged in sales efforts in Viigin Nonetheless, Jacksargues that Michalski
“acts as the Director of Sales and Marketing forB8oks, a large and substél enterprise; it is

beyond reasonable belief that Mr. Michalski as such has mamaged direct his Sales and
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Marketing efforts to this state.” Pl.’s Resp. to Def. Michalski's Mot. Dismiss Under Rule
12(b)(2) at 3. Michalski denigbat he has or solicits any business in Virginia. Where it is
Plaintiff's burden to make thprima facie showing of jurisdion and Plaintiff has made no
relevant allegations for this Cduo construe in Platiff's favor, Plaintiff has probably failed to
meet his burden. Because it is my duty to dadlinferences in favor of jurisdiction, and
Michalski has not attested by affidavit to angafic facts to contest [isdiction, | will proceed
under the assumption that Michalski diohduct sales activéts in Virginia’ The contacts with
Virginia arising from his sales activities, hovegy do not form the basis for this suit, and
therefore cannot support specific jurisdiction over Michalskhe second prong of the Fourth
Circuit’'s specific personal jurisdiction testiléa—the claims do not arise out of the purported
activities directed at VirginiaSee Consulting Eng’y$61 F.3d at 278.

Plaintiff also cannot show general personaisgliction. The level of contacts needed to
confer general jurisdiction is “significlip higher than for sgcific jurisdiction.” ESAB Group
126 F.3d at 623. To show continuous and syatiemcontacts withthe forum state, the
defendant “must be engaged in longstanding basime the forum state, such as marketing or
shipping products, or performing services or mairtg one or more offices there; activities that
are less extensive than that will not quafibr general in personam jurisdictionCossaboon v.
Me. Med. Ctr. 600 F.3d 25, 32 (1st Cir. 2010) (quoting @harles Alan Wright & Arthur R.
Miller, Federal Practice and Procedurg 1067.5 (3d ed. 2002)). Plaintiff only alleges in a
conclusory fashion that Michalski's “activifein the forum state (ginia) are clearly
systematic and continuous.” PlL’s Am. ComplL(§)(i). In his argument, Jackson asserts that

Michalski engaged in selling books to custosner Virginia, he madghone calls and sent

°® Assuming this fact obviates the nefmt discovery on the actual exteot Michalski’'s business activities in
Virginia.
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emails to persons in Virginia, he attended eoafices in Virginia, and he maintains websites
through a business entity in his control that are ssibke in Virginia. But there is no claim that
any sales efforts in Virginia were so persistesubstantial, or longstding as to satisfy the
requirements for general jurisdiction. Plainlyngeal jurisdiction over Michalski does not exist
based on these assertions. Rartdiscovery on phonglls made by Michalski and visits made
to Virginia would not be avaitig. The claims against Michalskill be dismissed for lack of
jurisdiction.
B. Defendant 1Sl

Jackson alleges that ISI “deliver[s] [its] products into the streBsommerce with the
expectation that they will bpurchased by consumers in the forum state” and that ISI “has a
healthy stream of products—bookshat [it] sell[s] in the Commonealth of Virginia.” Pl.’s
Am. Compl. § 1(b). Jackson cdudes that ISI's “activities inthe forum state (Virginia) are
clearly systematic and continuousld. at I 1(e)(i). Jackson further asserts in his briefing that
ISI has “a large number of financial supporterghwhom it corresponds in various ways, in
Virginia.” Pl’s Resp. to ISI's Mot. Dismiss UndRule 12(b)(2) at 3. According to the affidavit
of Douglas Mills, the Executive Vice Presidentl8f, ISI is a non-praf corporation organized
under the laws of the District of Columbiadalocated in Wilmington, Delaware. ISI has no
office in Virginia, but it sells books to purchasen Virginia, presumably through direct sales
over the Internet and through briekid-mortar retail booksellers.

The bar is set high for a plaiffi to show general persongalrisdiction over a defendant
based upon the defendant’s businessssa the forum state. ISI it based out of Virginia, it
does not have a physical location in Virginia, #mere is no indication that it employs any sales

agents in Virginia. See Helicopteros Nacionales de Colo#66 U.S. at 416 (observing as
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relevant that defendant did not har@lace of business in forum stateAB Group126 F.3d

at 624 (finding significanthat defendant maintained no sales agents in forum state). There are
no claims that ISI warehouses goods in Virginia, naas real or persongroperty inthe state,

or maintains a bank account in the stageeRatliff v. Cooper Labs., Inc444 F.2d 745, 748

(4th Cir. 1971) (considering the aforementionedde)t It is firmly established that where a
defendant does no more than advertise and employ salesmen in a forum state, the contacts are
not sufficient to justify general jurisdictionESAB Group 126 F.3d at 624Nichols v. G. D.

Searle & Co, 991 F.2d 1195, 1200 @@ Cir. 1993);Ratliff, 444 F.2d at 748. INichols the

Fourth Circuit held that general jurisdictiaver a company in Maryland could not be shown
even where that company employed thirteen Néauy residents as salepresentatives and one
Maryland resident as a district manager; keppraobiles, samples, and promotional materials in
Maryland; had a one-time contraeith a Maryland firm for drugesearch; held two regional and
national meetings for district managers in the state; and had between nine million and thirteen
million in annual sales in Maryland. 991 F.28l 1199-1200. The level of ISI's business
operations in Virginia does not approach the neindd contacts the court deemed inadequate in
Nichols ISI's solicitaton activities in Virgina are not continuous ensystematic. Further
discovery on the amount of sales ISI earns fkinginia consumers is unnecessary where there

is no allegation or reasonable basis for assettiaga substantial propasti of ISI's business is

derived from sales attributable to Virgirifa.

10 plaintiff's only allegation is that the number of bookflsa Virginia constitutes a “healthy stream.” Pl.’s Am.
Compl. 1 1(b). In Plaintiff's brief, he speculates that Virginia is among the top consum8idobks because ‘it

has a large population of people who are interested in p@ititshe subjects that ISI specializes in.” Pl.’s Resp. to
Def. Michalski's Mot. Dismiss Under RulE2(b)(2) at 3-4. On such a thioundation, and in light of the lack of
other connections between ISI and Virginia, | do not believe discovery on revenue derived from Virginia is
warranted.
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If general personal jurisdiction cannot bmuhd, Jackson argues that ISl is subject to
specific personal jurisction in Virginia based on the publicam of the article and the use of the
“Waygood” or “Waygood Ellis” names on Amazon.cand social media sites by Michalski.
Although ISI did not engage in any of these atigg, Jackson allegesathit “benefited” from
the article’s publication and ¢huse of the “Waygood Ellis” penname. Pl.’s Am. Compl. ¥ 10,
13. ISl benefitted from the posting of the article by receivinguia pro quofrom Mr. Spencer
and Takimag.com for supplying a e’ ‘article’ through one ofSI's employees.” Pl.’s Am.
Compl. § 3. No further detail jgrovided about the “quid pro quo” arrangement. It seems that
the penname was used to write a favorableerevof a book published by ISI. In any case, a
substantive inquiry into whether Michalskiactions can be attributed to ISI through his
employment relationship to IShd any benefit ISI received frotis actions isot required to
decide the jurisdictional question presented. As | explained above, the creation and posting of
the allegedly defamatory article and the usePddintiff's penname on the Internet do not
constitute electronic contactvith Virginia that were intentiofig directed into the forum state.
For the same reasons specific gdiction does not exist to hetire claims against Michalski,
Plaintiff has failed to show that ISI has thgugsite minimum contacts with Virginia to render
the assertion of jurisdiction over ISl consistent with traditional notions of fair play and
substantial justice.

C. Defendant Zmirak

Plaintiff's arguments for spda and general personal jadiction over Zmirak have no
more traction than they do for Michalski or ISAccording to the affidavit of Zmirak, he is a
New Hampshire resident. Heit@s books that are sold throughout the United States and can be

purchased in Virginia, and he writes articles ta published on the Internet and can be viewed
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by people in Virginia. He is a freelance writwho contributes adies to the webzine
Takimag.com, but he is not employed by Takimag.com, LLC. Zmirak did not write or publish
the article in question, but thetiale was allegedly “shown” to him and it is claimed that he
conspired with Michalski and Spencer in somaspecified way to bring the article to
publication. Pl.’s Am. Compl. 11 3, 7. Zmirak is@alaguely implicated in the use of the names
“Waygood” or “Waygood Ellis” on the Internet, as hlbegedly “collaborate[d] in this matter.”
Id. at § 13. Neither the publitan of the article nor the use of the penname involved the
targeting of electronicantacts to Virginia citizens, so specifurisdiction canot be found. In
the alternative, Jackson urges the Court toasemeneral jurisdictioaver Zmirak on the basis
of his book sales in Virginia. The authorshipbofoks and articles that are sold nationwide and
available for viewing on the Inteeh does not subject the authorjuoisdiction in every state in
which they are purchased or accessed without an additional showing of that person’s continuous
and systematic contactsith the forum state. The ireasing commercial and electronic
interconnectedness between the states does raid ltee eliminationof all boundaries on a
state’s ability to assert jurisdiction over a nosident defendant, asrjadictional limits are a
consequence of territorial limitations timee power of the respective statesl.S Scan293 F.3d
at 711. National sales and electronic accedsilof written materials alone do not warrant
general jurisdiction under this circuit's precedéntsThe suit against Zmirak will be dismissed
for lack of personal jurisdiction.
V. FAILURE TO STATE A CLAIM FOR RELIEF
Because Defendants Takimag.com, LLC aneér8pr do not challenge the exercise of

personal jurisdiction over them, any objeas to such jurisdiction are waive@eeFed. R. Civ.

1 Because there is no personal gdiction over Michalski, I1SI, and Znaik, | will not address their respective
motions under Federal Rule of Civil Procedure 12(b)(4) claiming insufficient process or under Ru{6)12(b)
claiming failure to state a claim for relief.
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P. 12(h)(1);Brickwood Contractors, Inc. v. Datanet Eng’g, In869 F.3d 385, 394 (4th Cir.
2004) (en banc). Both Takimag.com, LLC and $gemove to dismiss the claims against them
pursuant to Federal Rule of diwrocedure 12(b)(6) for failuréo state a claim for relief.
Spencer was the managing editor of Takimamg.,c LLC, the company that published the
supposedly defamatory article that is the subpéchis litigation. At the outset, the following
claims are not alleged against either Spencdrakimag.com, LLC, antherefore are dismissed
for lack of jurisdiction: unatmorized use of name or pictuparsuant to Virgira Code § 18.2-
216.1 (Count XI); “use of gerson’s identitywith the intent to coergantimidate, or harass”
pursuant to Virginia Code 8§ 18.2-186.4 (Count IXVisappropriation ofname or likeness
(Count XXI); false designation of origin puisut to 15 U.S.C. § 1125 (Count XXIV); copyright
infringement pursuant to 17 U.S.C. § 102(api@t XXVI); contributory opyright infringement
pursuant to 17 U.S.C. § 102(&Fount XXVII); electonic theft pursuant td7 U.S.C. § 506
(Count XXIX); “intentional interference with prpsective advantage / unfair competition” (Count
XXXI); conversion (Count XXXIII); “false personatid in violation of Virginia Code § 18.2-
186.4 (Count XL); “false personation” in vailon of Virginia Code § 18.2-186.3(B) (Count
XLV); breach of contract (Count XLIX); breach whplied contract (Count L); fraud (Counts LII
to LVII); and negligent misrepsentation (Counts LVIII to LX).

Jackson’s claims for defamation per se (Cdynslander per se (Count 1), libel per se
(Count IIlI), and defamation against propefi@ount LXV) are barred by the statute of
limitations. To resolve claims dught under state law, a federaluct must apply the choice of
law rules of the forum state, in this case Virginkdaxon Co. v. Stentor Elec. Mfg. C813 U.S.
487, 496 (1941). Virginia courts apply their ownvldin matters that relate to procedure.”

Hooper v. Musolinp234 Va. 558, 566, 364 S.E.2d 207, 211 (198Bjatutes of limitations are

-18 -



considered matters of pratge in Virginia courts, ungs they are so bound up with the
substantive law of a claim that the limitations period is itself considered substaidives v. R.
S. Jones & Assoc246 Va. 3, 6, 431 S.E.2d 33, 34-35 (1993). Statutes of limitation that apply
to traditional rights of action in contthand tort are typally procedural.ld. Under Virginia
law, a person who has been thgbject of libel or slander cabring a cause of action for
defamation. Jackson v. Hartig274 Va. 219, 227, 645 S.E.2d 303, 308 (2007). “Every action
for injury resulting from libel, slander, insuity words or defamation shall be brought within one
year after the cause of action accrues.” ¥ade Ann. § 8.01-247.1. In a defamation claim, the
one-year limitation period accrues on the dateen the offending statement was madgee
Jordan v. Shand255 Va. 492, 498, 500 S.E.2d 215, 218 (199Blere, the article was first
posted to the website on October 9, 2008, and readaanailable on the website in its original
form until October 14, 2008. The slanderousteshents were made around the time of the
posting of the articlé® Plaintiff filed this suit on Omber 8, 2010, well aftethe statutory
deadline had expired.

Plaintiff argues that the primgies of equitable estoppel should permit his claims related
to defamation to proceed regardless of the apiplécstatute of limitations because of a “pattern

of intentional misrepresentations on the pairtDefendants,” “the failure of Defendants to
complete a contract [] regardingetiiemoval of [the article] fronthe internet,” and Plaintiff's
desire not to bring separate suits for the maaind arising out Defendants’ course of conduct.

Pl’s Am. Compl. 3. Jackson alleged that Miski “initially promised that he would ‘take

down’ the offending material immeately,” but he did not do santil October 14, 2008, six days

12| recognize that the amended compiaimtes that Michalski was making defatory statements “the entire period

of his employment at ISI,” which, without knowing when Michalski's employment at ISI terminated, if at all, does
not necessarily place the tortious acts in October 2008 batisfied, however, thétrough oral argument the
parties clarified that the defamatory statements suppogere made around the time the article was posted.
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after the article was postedld. at §51. Jackson adds thdichalski’'s written and oral
statements to Jackson that Jackson should notldesreconcerned about the article and that the
article was vetted perhe Chicago Manual of Stylalled Jackson into a false sense of security
and made Jackson feel like he was overreactiPlgs Resp. to Def. Michalski’'s Mot. Dismiss
Under Rule 12(b)(6) at 3.

Equitable estoppel bars a statute of litntas defense by a defendant who, “by his
conduct, lulls another into a falsecurity, and into a position he would not take only because of
such conduct.” United States v. Fid. & Cas. Co. of N.¥02 F.2d 893, 897 (4th Cir. 1968)
(quotingMcWaters & Bartlett v. United State®72 F.2d 291, 296 (10th Cir. 1959)). In order for
the equitable estoppel doctrite apply, a plaintiff must showhat the defendant took “actions
the [defendant] should unmistakably have understood would cause the [plaintiff] to delay filing
his charge.” Price v. Litton Bus. Sys694 F.2d 963, 965 (4th Cir. 1982). Proof of fraud or
deception is not requiredFid. & Cas. Co. of N.Y.402 F.2d at 898. Jackson has not alleged
facts supporting a conclusion ththe defendants took actions that they should have understood
would cause Jackson to delayrdi his charge. Jackson does elatborate on the content of the
“intentional misrepresentians” made to him, and the “presen. . . of a few conclusory legal
terms does not insulate a complaint from dismiss#bung v. City of Mt. Ranie238 F.3d 567,

577 (4th Cir. 2001). Any delay in removingetloffending material before October 14, 2008,
would not have materially delayed Jackson’s tinfding of the suit. Statements by Michalski

that Jackson should not be concerned about the propriety of the article are not actions that
Michalski should have expected ¢tause Jackson delay in bringiagit. Further, the dates on

which such statements were made have not abeged. Finally, Jackson’s mere desire to bring
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all of his claims after the expiran of the time to file suit i1t a justification for equitable
tolling. Therefore, equitablestoppel is inapplicable.

| next consider Jackson’s claim for intentibmdliction of emotionadistress (Count 1V),
based on the posting of the artitieln Virginia, the elements of a claim for intentional infliction
of emotional distress are: “1) the wrongdoecanduct was intentionabr reckless; 2) the
conduct was outrageous or intolerable; tBere was a causal connection between the
wrongdoer’s conduct and the resulting emotional distrand 4) the resulting emotional distress
was severe.” SuperValu, Inc. v. Johnsp276 Va. 356, 370, 666 S.E.2d 335, 343 (2008).
Jackson alleges that the article was posted thighintent to harm and such posting showed a
“disregard of a substantial probability @fusing extreme, emotional distress, which any
reasonable, prudent person couldilgasee or discern.” Pl’Am. Compl. § 6 (quotation mark
omitted). Plaintiff adds that the article caused him “grave, undue and severe pain, suffering, loss
of reputation, and inextricable shock, humiliation, indignation and injud..at 6.

The court must determine, in the firssiance, “whether thdefendant’'s conduct may
reasonably be regarded as so extreme and outrageous as to permit redeaeiy.V. Kreutzey
271 Va. 188, 204, 624 S.E.2d 24, 34 (2006) (quadtiogmack v. Eldridge215 Va. 338, 342, 210
S.E.2d 145, 148 (1974)). “It is insudfent for a defendant to haveted with an itent which is
tortious or even criminal.”ld., 624 S.E.2d at 33. Rather, Hidity has been found only where
the conduct has been so outrageous in charaatdrso extreme in degree, as to go beyond all
possible bounds of decency, and to be regardatt@sous, and utterly intolerable in a civilized

community.” Id., 624 S.E.2d at 34. | cannot find that théblication of this article satisfies the

13 For tort actions, Virginia applies the law of the state where the tortious conduct or injury océlitaetii Credit
Am. Corp. v. Signet Bank66 F.3d 614, 628 (4th Cir. 1999) (citidgnes v. R. S. Jones & Assp@46 Va. 3, 5, 431
S.E.2d 33, 34 (1993) (stating tHex loci delictiis settled rule in Virginia)). Plaintiff brought his tort claims under
Virginia law, and Takimag.com, LLC and Spencer agree that Virginia law should apply.
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outrageousness requirement. While Jackson id¢quhin an unfavorable light as a “beer-heavy,”
medicated, “clinically schizophrenic” musiciangtfocus of the article is not on attacking and
humiliating Jackson. In fact, Jackson is not iderdibg his full name in the article. The tone of
the article is lighthearted and jocular; many e¥advould not take it seriously or would find it
self-deprecating. | recognize thather readers would find thaescription of Jackson and the
association of Jackson with pormaghy and the Confederate States of America distasteful. But
| do not hesitate to conclude that the decigmpublish this article did not exceed all possible
bounds of decency so that it was utteéntplerable in a civilized communitySee id. 624 S.E.2d
at 33 (stating that the outrageousness requiremmeaimed at “avoiding litigation in situations
where only bad manners and mere hurt feelingsirarolved”). Moreoverthe claim fails to
plead the severity of éhemotional distress. Liability for intentional infliction of emotional
distress arises only when the emotional distresistied “is so severe thato reasonable person
could be expected to endure itld. at 205, 624 S.E.2d at 34. Jack has not alleged concrete
symptoms of his emotional distress in any detalls conclusory desgiion of pain, suffering,
and shock is insufficientSee id.(affirming district court grating of demurrer where plaintiff
alleged she suffered mortification, humiliation, shadisgrace, injury to reputation, and severe
psychological trauma and mental anguish wa#ymptoms including nightmares, difficulty
sleeping, extreme loss @klf-esteem, and depression, liegg psychological treatment and
counseling).

| next consider several claims made by 3ackfor invasion of his privacy. The four
common law torts of invasion of privacy atg) unreasonable intrusion upon the plaintiff's
seclusion, or solitude, or inthis private affairs; (2) publidisclosure of true, embarrassing

private facts about the plaintiff; (3) publicity which places the plaintiff in a false light in the
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public eye; and (4) misappropriation of plaifiifname or likeness for commercial purposes.”
WJLA-TV v. Levin264 Va. 140, 160 n.5, 564 S.E.2d 383, 3952092). Virginia Code § 8.01-
40 codifies the misappropriatiari a plaintiff's name or likeness for commercial purpodédsat
160, 160 n.5, 564 S.E.2d at 395, 395 n.5. By only codjfthe last of the common law privacy
torts, the Virginia General Assembly implicitgxcluded the remainingréee as actionable torts
in Virginia. 1d. at 395 n.5see alsaBrown v. Am. Broad. Cp704 F.2d 1296, 1302 (4th Cir.
1983); Falwell v. Penthouse Int'l, Ltd521 F. Supp. 1204, 1206 (W.Ma. 1981). Where a
plaintiff alleges that the defenalamade unauthorized use of the plaintiff's name or image in a
context that is false and would be highly offensive reasonable person, his remedy is to prove
that the context was defamatory, and that the use was a misappropriatigCJLA-TV 264 Va.
at 160 n.5, 564 S.E.2d at 395 n.5. Accordingly, Jatksclaims for “false light” (Counts V and
VI) and for “intrusion into seclusion” (Count XXIust be dismissed. Jackson’s allegations of
misappropriation of name or likeness under the common law (Counts XVII to XX) are
improperly pled, as § 8.01-40 has displaced emmmon law remedy. Virginia Code § 8.01-
40(A) provides that if a person’same, portrait, or picture” igsed for “advertising purposes or
for the purposes of trade” withoutritten consent, the person meaintain a suit in equity to
prevent the use, and may sue and recover darnfageany injuries resulting from such use.
Town & Country Props., Inc. v. Riggin®49 Va. 387, 394, 457 S.E.2d 356, 362 (1995).
Because the claims were not brought und@&.-40, | will dismiss Counts XVII to XX, but
without prejudice.

The claims for misappropriation of Jacksoname and picture and unlawful use of his
identity brought under various Virga criminal statutes are pnoper, as Virginia Code § 8.01-

40 provides the only remedy for these harms. Tthes allegations of unauthorized use of his
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name and picture pursuant to Virginia Cd&lé8.2-216.1 (Counts VIl to X), use of a person’s
identity with the intent to coerce, intimidate harass in violation of Virginia Code § 18.2-186.4
(Counts Xll to XV), and “false personation” wiolation of Virginia Code 8§ 18.2-186.3 and
18.2-186.4 (Counts XXXVI to XXXIX and XLI to XLIV) must be dismissed. None of these
criminal statutes expressly provide for any prevaght of action imposingivil liability, and no
serious argument has been advanttedt | should recognize oneSee generally Vansant &
Gusler, Inc. v. Washingto45 Va. 356, 359-61, 429 S.E.2d 31, 33-34 (1993).

| turn to the causes of action that pertaithi® allegation that the content of the article—
the same one Jackson found to be defamatory and that caused him shock, humiliation, and
indignation—was conceived by Jackson ancdusvithout his permission by Michalski.
According to the amended complaint, Jackand Michalski had a phore®nversation about the
underlying events described in thdicle, the details of which Mhalski had not been able to
recall. The descriptionf the artistic performase that Jackson recounted to Michalski formed
“the idea, concept, and storyline” of the artiMehalski wrote. Jackson claims the rendition of
the event that he communicatexd Michalski over the phoneame from an unpublished short
story. Jackson asserts that the short story wasfactoand de jure copyrighted,” and he
attached to his amended complaint a handwritigpy of the short story, entitled “The Last
Stand.” Pl’'s Am. Compl.  25XER. From what | can discefrom reviewing the legible parts
of the short story, no authads identified. In addition, ackson asserts that his penname
“Waygood Ellis,” which is mentioned in the ail#, is a “de facto’ trademark through its
continuous use and association with hiig literary productionand his person.”ld. at { 48.
Based on these circumstances, Jackson bringsause of actions under the Lanham Act, 15

U.S.C. § 1125, for “plagiarism—'false desigti@n [sic] of origin™ (Count XXIIl) and for
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“trademark infringement” (Count XLVI), and action for copyright infringement in violation
of 17 U.S.C. § 102(a) (Count XXV).

The Lanham Act claims are without merection 1125(a) of theanham Act “created a
federal remedy against a person who used in conergther a ‘false dggnation of origin, or
any false description or representation’connection with ‘any goods or services.Dastar
Corp. v. Twentieth Century Fox Film Cor@39 U.S. 23, 29 (2003). T[he phrase ‘origin of
goods’ [in § 1125(a)] . . . refers to tipeoducerof the tangible goods that are offered for sale,
and not to thauthor of any idea, concept, or commurtioa embodied in those goods. To hold
otherwise would be akin to finding that [§ Bld)] created a species pérpetual patent and
copyright, which Congress may not dold. at 37 (emphasis added and citations omitted).
Indeed, the Supreme Court heldttiheading section 1125(a) “as dieg a cause of action for, in
effect, plagiarism—the use of otherwise unpradatvorks and inventionsithout attribution—
would be hard to reconcile with [ti®&upreme Court’s] previous decisiondd. at 36. Because
Plaintiff's claim in Count XXIlI is for plagiarismand not for a false representation concerning
the producer of goods offered for saldaits to state a claim for relief.

Plaintiff's trademark infringement theoffares no better. Although section 1125(a) of
the Lanham Act does provide a federal caw$eaction for trademark infringement of
unregistered markg]. at 30, trademark protection precludesnpetitors only from using marks
that are likely to confiesor deceive the publigtohler Co. v. Moen In¢.12 F.3d 632, 637 (7th
Cir. 1993). See alsal'wo Pesos, Inc. v. Taco Cabana, Jrig05 U.S. 763, 769 (1992) (“It is, of
course, also undisputed thiability under [8 1125(a)] requiee proof of the likelihood of
confusion.”). Jackson makes no allegation that the use of the name “Waygood Ellis” in the

article was likely to confuse aader as to the origin or autlship of the artile, and under the
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facts alleged no confusion is possible. Thelarwas posted on Takimag.com by Paul Santos.
The name “Waygood Ellis” was not used to identlfg author; rather, it was merely described
in the article as a stage name for “Jason,” a character in the article. The alleged mark was used
only in the article’s content. It was not employed to make any representation about the origin or
nature of the article. Count XLVI has no merit and will be dismissed.

To establish liability for copyright infnigement, two elements must be proven:
“(1) ownership of a valid copyright, and (2) copgiof constituent elements the work that are
original.” Feist Publ’'ns, Inc. v. Rural Tel. Serv. Cd99 U.S. 340, 361 (1991accord Silver
Ring Splint Co. v. Digisplint, Inc543 F. Supp. 2d 509, 512 (W.D. Va. 2008). Takimag.com,
LLC argues that the short stadpes not contain any notice adgyright ownership—such as the
symbol ©, the word copyright, or the abbreviatapy; the year of publication; and the name of
the copyright holder—hendhe right to recover for infringemenf the copyright is forfeited.
Prior to March 1, 1989, whenever a copyrightedkmwsas distributed or published by authority
of the copyright owner, the copyright was fatde if the owner did notnclude a notice of
copyright on the work.See Bell v. E. Davis Int'l, Inc197 F. Supp. 2d 449, 460 (W.D.N.C.
2002) (applying pre-1989 mandatargtice rule to case at hand whibserving change in notice
requirements for post-1989 suits)lackson does not allege ththe work was distributed or
published. Regardless, the provision of noticeapfyright was made ojgthal in amendments to
the copyright statute by the Berne Corti@m Implementation Act of 1988, Pub. L. No. 100-
568, 102 Stat. 2853 (amendi@ U.S.C. 8 10kt seq.. Charles Garnier, Paris v. Andin Int’l,
Inc., 36 F.3d 1214, 1219 (1st Cir. 1994). The copyr&ihtute presently provides that whenever

a work protected by the copyright statute islied by authority of the copyright owner, “a
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notice of copyright asprovided by this sectiormay be placedon publicly distributed
copies....” 17 U.S.& 401(a) (emphasis added).

| proceed to address whether Jackson svaxessfully alleged alaim for copyright
infringement. Under the Copyght Act of 1976, 17 U.S.C. § 10&t seq. copyright protection is
granted “in original works of authorship fiken any tangible medium of expression, now known
or later developed, from which they can becpeved, reproduced, orlarwise communicated,
either directly or with the aid of a machine or devicéf. Kramer Mfg. Co. v. Andrew§83
F.2d 421, 432-433 (4th Cir. 1986) (quoting 17 U.S.C. Z@)). “[A]ll that is needed to satisfy
[the originality requirement under] both the Ciingion and the statute is that the ‘author’
contributed something more than a ‘merely triviadtiation, somethingecognizably ‘his own.”
Id. at 438 (quotincAlfred Bell & Co. v. Catalda Fine Arts, Incl91 F.2d 99, 102-03 (2d Cir.
1951)). “A work is ‘fixed’ ina tangible medium of expression when its embodiment in a copy or
phonorecord, by or under the authoofythe author, is sufficiently permanent or stable to permit
it to be perceived, reproduced, or otherwise comgated for a period of more than transitory
duration.” 17 U.S.C. 8§ 101. éopyright granted by the Uniteda®s Copyright Office is prima
facie proof of the validit of the copyright, including the existee of the elements of originality
and fixation. M. Kramer Mfg, 783 F.2d at 434. In the absence of a certificate of copyright
issued by the Copyright Office, the burden remaimshe plaintiff to allegehat he owns a valid
copyright. SeeBell v. E. Davis Int’] 197 F. Supp. 2d at 458. h#él Jackson’s cause of action
wanting. Jackson did not allegbhat he wrote the short syofrom which hederived his

explanation of the event$ or that the short stonwas original. Further, he failed to allege that

1 recognize that later in the amended complaint, inuatalleging conversion of property, Jackson does refer to

the short story as his. Nonetheless, the Court and the parties should not be expected to have to comb through each
page of the 91-page amended complaint to identifiitiadal facts pertinent to the cause of acti@ee Holsey90

F.R.D. at 123-24.
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the “idea, concept, and storyline” that Michalski borrowed were constituent elements of the short
story that were original. “Thsine qua norof copyright is originality.” FeistPubl'ns 499 U.S.

at 345. It is a constitutional requirement that a watst be original to the author to qualify for
copyright protection.Id. at 345-46. Because at this stalje defect appears curable through
amendment, | will dismissdlint XXV without prejudice.

Jackson tacks on claims for conversi@ount XXXII) and unjust enrichment (Count
LXI) based on the same set of facts as his agpyrclaim. A Virgina state law claim for
conversion or unjust enrichmentpseempted by federal copyrightdaf “(1) the work is within
the scope of the subject-matter of copyrighspscified in 17 U.S.C. 88 102, 103, and (2) the
rights granted under state law areligglent to any exclusive rightsithin the scope of federal
copyright as set out in 17 U.S.C. 8§ 106Microstrategy, Inc. v. Netsolve, In&@68 F. Supp. 2d
533, 535 (E.D. Va. 2005) (quotingnited States ex rel. Berge w.Bof Trs. of the Univ. of Ala.
104 F.3d 1453, 1463 (4th Cir. 1996)) (quotation markgted). The first requirement is met for
both claims because Defendantgongful use of Jackson’s remidin of the concert is the
premise of both claims, and literary works avihin the subject ofcopyright. The second
requirement is met because the conversion andstuenrichment claims are not qualitatively
different from a copyright claimSee Microstrategy368 F. Supp. 2d at 536. The conversion
and unjust enrichment counts are preempted and will be dismissed.

Jackson’s claim for electronic theft umdé7 U.S.C. § 506 (Count XXVIII) will be
dismissed because that statute “is solely a cehstatute that does nptovide a private cause
of action.” Ashton-Tate Corp. v. Rqs828 F. Supp. 597, 602 (N.D. Cal. 198%ff,d, 916 F.2d
516 (9th Cir. 1990)accord Donald Frederick Evans & Agso, Inc. v. Cont’| Homes, Incr85

F.2d 897, 912-13 (11th Cir. 1986). Slamnly, Jackson’s claims for @htity theft under 18 U.S.C.
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8 1028 (Counts XXXIV to XXXV) will bedismissed because that statute “is a criminal statute
that does not provide a private cause of actid@rawford v. Adair No. 3:08-cv-281, 2008 U.S.
Dist. LEXIS 57283, at *5, 2008 WL 2952488 (E.D. Va. Jul. 29, 20@8gord Rahmani v.
Resorts Int'l Hotel, InG.20 F. Supp. 2d 932, 937 (E.D. Va. 1998).

In Count XXX, Jackson claims that the usehdf “idea, conceptand storyline” in the
article is actionable as “intentional interferendgéh prospective advantage / unfair competition”
under Virginia law. The elements of a causke action for interference with a business
relationship are: 1) the existence of a busimekgionship or expectancy, with a probability of
future economic benefit to the plaintiff; (e defendant’s knowledgef the relationship or
expectancy; (3) a reasonable certainty that absent the defsnodentiond misconduct, the
plaintiff would have continued ithe relationship or edized the expectancy; and (4) damage to
the plaintiff. Williams v. Dominion Tech. Partners, L.L,@65 Va. 280, 289, 576 S.E.2d 752,
757 (2003). The amended complaint is wholly lagkin factual allegations to support this cause
of action. No business relationship or expectaiscglleged, let alone one that the defendants
knew about and intentionally interferadth to the detriment of JacksoriseeMasco Contractor
Servs. E., Inc. v. Bealg79 F. Supp. 2d 699, 710 (E.D. Va. 20@8smissing claim for failure to
identify particular business expectancy)Eurotech, Inc. v. Cosmos European Travels
Aktiengesellschaft189 F. Supp. 2d 385, 391 (E.D. Va. 20@&xme). This claim will be
dismissed.

The claims premised on negligence (CaxibV1l) and gross neglignce (Count XLVIII)
are meritless. To state a claim for negligence,dhaintiff must allege the existence of a legal
duty, a breach of the duty, and proximate causation resulting in damdagem Unit Owners

Ass’n v. King 266 Va. 288, 293, 585 S.E.2d 545, 548 (2008)claim for gross negligence
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requires an allegation that the defendant engagednduct that exhibitetthe utter disregard of
prudence amounting to complete neglecthe safety of another.Volpe v. City of Lexingtgn
281 Va. 630, 639, 708 S.E.2d 824, 828 (2011). Althougksda claims that there is a “special
standard of care for publishingpdustry professionals,” P&’ Am. Compl. 49, he neither
identifies that legal duty nor provides any legahauty for that assertionTo the extent that he
claims the duty is established in statute, he does not identify any parstatlae or provision.
He states that the duty was breached withdentifying any specific act that constituted the
breach. The entire causes of action consist wflosory legal accusations and are devoid of any
underlying factual allegations toquide adequate notide his adversaries dhe claims being
asserted against thentee Bell At].550 U.S. at 555 (“[A] plaintf’'s obligation to provide the
grounds of his entitle[ment] to relief requires mdhan labels and cosions, and a formulaic
recitation of a cause of action’s elements wilt do.”) (citationsand quotations omitted). Thus,
Jackson failed to make out a parfacie case of negligence or gross negligence. Moreover, it is
apparent from the briefing that Jackson is attempting to duplicate his defamation, copyright, and
other statutory and common law claiomrsder the guise of megligence actionSeePl.’s Resp. to
Takimag.com, LLC’s Mot. Dismiss Under Rule bY®) at 17 (citing tcstatutory and common
law on plagiarism, copyright, privacy, and defdéio@in explaining basiof duty in tort).

The action for fraud (Count LI) fails to staa claim for relief for several reasons. To
state a claim for fraud, the plaifitmust allege (1) a false represation, (2) of a material fact,
(3) made intentionally and knowingly, (4) with intent to mislead, (5) reliance by the party misled,
and (6) resulting damage to the party misl&tate Farm Mut. Auto. Ins. Co. v. RemI2y0 Va.
209, 218, 618 S.E.2d 316, 321 (2005). Rule 9 of thiefed Rules of Civil Procedure provides,

in part, that “[ijn alleging fraud . . . a partypust state with particularity the circumstances
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constituting fraud.” Fed. R. Civ. P. 9(b)The “circumstances” requideto be pled with
particularity under Rule 9(b) are “the time, plaeed contents of the Ik representations, as
well as the identity of the person making the epsesentation and what he obtained thereby.”
Harrison v. Westinghouse Savannah River,@@6 F.3d 776, 784 (4th Cir. 1999) (quoting 5
Charles Alan Wright & Arthur R. Millerf-ederal Practice and Procedu&1297, at 590 (2d ed.
1990)). “[L]ack of compliance witliRule 9(b)’s pleading requiremenis treated as a failure to
state a claim undeRule 12(b)(6).” Id. at 783 n.5. Jackson’s ailgtion is that the article
contains material factual mismgsentations about “Jackson, thegin of the ‘article,” and a
number of pertinent facts mentioned in the ‘deticintended to misleadackson and readers of
the article. Pl’'s Am. Compl. 153. In tlasence of additionalllegations regarding the
contents of the false representations madéhén article, Jackson has not satisfied Rule 9’s
heightened pleading requiremeand his claim must be dismissted failure to state a claim for
relief. In addition, Jackson’s reliance on thaguely alleged misrepresentations cannot be
shown on these facts—Jackson could not posdiblye been misled about the origin of the
article or about facts about hieis or his musical performancas he claims the article was
borrowed from his own recounting of the eventsis Iho surprise that the damages alleged are
not specified in any detail. Finally, though it has been pled that Michatskded to make the
false statements in the article in orderniislead Jackson, it is unclear how Spencer and
Takimag.com, LLC could be held liable for frawmdthout similar allegations that they, too,
knowingly misstated the facts to mislead Jackson.

Plaintiff brings three claims for “breaaf good faith and fair dealing” (Count LXII to
LXIV).*> He alleges that “Michalski initially proised that he would ‘take down’ the offending

material immediately,” i.e., the references to ®iiin the article, in exchange for Plaintiff not

15> The parties agree that Virginia lapies to the contract-related claims.
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“notifying his employer or taking legal actionPl.’s Am. Compl. § 51. However, “shortly after
the initial promise Mr. Michalski reversed hiei§ and it took days until the offending content
in the article was removed, anden\a year to removihe offensive references contained within
the Google cacheld. at 11 51, 65. Further, Michalski promsPlaintiff “not to use any of the
offensive terms again,” but later creatéd/aygood Ellis’ Myspace, Facebook, and Amazon
pages linked to [Michalski] and his employend. at  51. Plaintiff does not allege that either
Spencer or Takimag.com, LLC wenmetified about the offensive matarior agreed to remove it
or refrain from using it again. Although Plafhtasserts that Takimag.com, LLC is liable under
a theory of respondeat superior, it is rateged that Michalskwas an employee of
Takimag.com, LLC or that Michalski was acting as an agent for Takimag.com, LLC when he
agreed to remove the offensive material. Th&sbor vicarious liability is not alleged on the
facts. Further, Plaintiff does not direct meatwy authority recognizing a claim for a breach of
good faith and fair dealing in Virginia undéinese circumstances.This action cannot be
sustained against Spencer and Takimag.com, LLC.

Finally, Jackson brings an action foedpass (Count LXVI) based on the interference
worked by the publication of the article on JawkKs rights of possessiaand ownership of the
artwork Untitled I- IX which was described in the articldackson asserts that his pleasure in
creating the piece of art has been measurabtyindgihed by its depiction in the article as
pornographic. In Virginia, a trespass is “an wtharized entry onto propty which results in
interference with the property owre possessory interest thereinCooper v. Horn 248 Va.
417, 423, 448 S.E.2d 403, 406 (1994). Because perpomagrty is implicated in this claim,
more pertinent is the tort of trespass to chattelsch occurs “when ongarty intentionally uses

or intermeddles with personal property in righfiossession of anotherithvout authorization.”
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Am. Online, Inc. v. LCGM, Inc46 F. Supp. 2d 444, 451-52 (E.D..\1®98) (applying Virginia
law). A trespass to personal peoty is not actionable here, wieemo physical interference with
the property is alleged and no other basis in law to sustain the count is aBpesdd.at 454
(allowing claim because intermeddling with prdgezonsisting of a computer network involved
“sufficiently ‘physical’ contact t@onstitute a trespass to property).
V. CONCLUSION

For the reasons set forth herein, Michalsknotion to dismiss undd&kule 12(b)(2) will
be granted, ISI's motion to dismiss under RU&b)(2) will be granted, Zmirak’s motion to
dismiss under Rule 12(b)(2) will be gramteTakimag.com’s motion to dismiss under Rule
12(b)(6) will be granted to the extent descrilb@this opinion, and Spencer’s motion to dismiss
under Rule 12(b)(6) will be granted to the exteescribed in this opinion. Specifically, Counts
XVIlI to XX and Count XXV, as alleged againgakimag.com, LLC and Spencer, will be
dismissed without prejudiceThe remaining claims asserted against Takimag.com, LLC and
Spencer will be dismissed with prejudiceJackson’s motion for further discovery on
jurisdictional issues will be denied. The remaining motions brought by Michalski, ISI, and
Zmirak will be denied as moot.

An appropriate order will follow. The Clerf the Court is hereby directed to send a
certified copy of this memorandum opinion ghd accompanying order &l counsel of record,
and to Plaintiff.

22nc

Entered this day of August, 2011.

Drserne £ Jon’
NORMAN K. MOON
UNITED STATES DISTRICT JUDGE

1% To the extent Jackson alleges civihspiracy, that claim is also denieSee, e.g.Pl.’'s Am. Compl. 1 3, 7, 10.
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