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INTHE UNITED STATESDISTRICT COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISION

IN REMINOR FAMILY HOTELS, LLC, ET AL., CaseNo. 3:10mc-00052
Debtor.

MINOR FAMILY HOTELS, LLC, ET AL., BANKR. ADV. No. 10-06108
Plaintiffs,

V.

HOTEL CHARLOTTESVILLE, LLC, ET AL.,
Defendants

CLANCY & THEYS CONSTRUCTIONCO., BANKR. ADV. No. 10-06109
Plaintiff and Counter Defendant

V.

MINOR FAMILY HOTELS, LLC,
Defendant and Counter Claimant.

SPECIALTY FINANCE GROUPLLC, BANKR. ADV. NO. 10-06112
Plaintiff and Counter Defendant

V.

MINOR FAMILY HOTELS, LLC, AND HALSEY
MINOR,

Defendants, Counter and

Third Party Plaintiffs,

V.

HOTEL CHARLOTTESVILLE, LLC AND LEE
DANIELSON,
Third Party Defendants

CLANCY & THEYS CONSTRUCTIONCOMPANY, BANKR. ADV. No. 10-06118
Plaintiff and Counter Defendant

ORDER
V. -
HOTEL CHARLOTTESVILLE, LLC, ET AL., JUDGE NORMAN K. MOON
Defendants
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This matter is before the Court upon ddesation of the Motion to Withdraw the
Reference filed by Chapter 11 debtor and dedend/linor Family Hotels, LLC (“Debtor”) and
Halsey Minor (collectively “Owners”) on Noweber 4, 2010 (dockemo. 1). Owners seek
withdrawal of three adveasy proceedings, entitled:Minor Family Hotels, LLC v. Hotel
Charlottesville, LLC Adv. No. 10-06108 (action for breach aintract and fraud initially filed in
the Circuit Court for the City of Charlottesvilia the Commonwealth of Virginia) (“Virginia
Lead Action”);Specialty Finance Group, LLC v. Minor Family Hotels, L.IAClv. No. 10-06112
(action for breach of contract and fraud initiafiled in the State Court of Fulton County,
Georgia) (“Georgia Action”); an€lancy & Theys Construction Co. v. Minor Family Hotels,
LLC, Adv. No. 10-06109 (action for forexdure of mechanic’s liensitrally filed in the Circuit
Court for the City of Charlottesville in the Coronwealth of Virginia) (“Virginia Lien Action”).
This matter involves many of the same issuesamsappeal filed by Owners in this Court
(designated 3:10-cv-00062) of ander of the United States Blauptcy Court of the Western
District of Virginia, Lynchburg Division Bankruptcy Court”) entered on October 1, 2010,
remanding the Georgia Action to the State CaifrFulton County, Georgia (“Georgia State
Court”). In the Order and ¢hMemorandum Opinion disposing tife appeal, | held that the
Bankruptcy Court did not abuse dgscretion in remanding the Gmgia Action to Georgia State
Court.

Oral argument and decision in this matter hbgen expedited as requested by Owners in
an Emergency Motion filed in the appeal irder to avoid delaying thGeorgia State Court’s
hearing on pending motions for summary judgtreaheduled for December 14, 2010. For the

reasons stated below, Owners’ MotiorWathdraw the Reference is denied.



|. BACKGROUND

As | recited in the Memorandufpinion disposing of the appl, this dispute arises out
of a construction loan agreement for a $23.6iomllloan entered intby lender and plaintiff
Specialty Finance Group, LLC (“Lender”) érby Debtor for the purpose of funding the
construction and development of a hotel on dogvntown mall in Charlottesville, Virginia.
Lender alleges that because events of detadtrred, it rightfully acelerated all amounts due
under the loan and gtanty and sought those amounts flOmners. Owners allege that Lender
wrongfully failed to fund the lan and illegally colluded with Hotel Charlottesville, LLC
(“Developer”), Lee Danielson, andClancy & Theys Construction Company (“General
Contractor”).

The first legal proceeding to spawn from ttispute, the Virginid_ead Action, was filed
by Owners in February 2009 in the Circuit Codor the City of Clarlottesville in the
Commonwealth of Virginia (“Virginia State Cdly against Developerral Danielson for breach
of contract and frautl. Lender then initiated an action @eorgia State Court, asserting claims
against Owners for breach of the loan agre¢raed guaranty. Owner®enterclaimed in the
Georgia Action for breach of the loan agreement and frahortly thereafter, Lender was
added as a defendant in the Virginia Lead Action. A third proceeding, the Virginia Lien Action,
was filed by General Contractor in June 200¥iiginia State Court against Debtor and Lender
for the foreclosure of mechanic’s liens recor@dgminst the hotel construction project. In the
Virginia Lien Action, Debtor counterclaimed agai General Contractor fdreach of contract.

Subcontractors subsequently brought sepattens to foreclose on mechanic’s liens.

! Owners alleged breach of contract, breach of the immia@nant of good faith and fair dealing, breach of
fiduciary duty, fraud in the inducesnt, fraud, and constructive fraud.

2 Owners alleged the same claims they alleged in the Virginia Lead Action: breach of contract, breach of th
implied covenant of good faith and fair dealing, breach of fiduciary duty, fraud in the inducdraedt, and
constructive fraud.



Debtor filed a Chapter 11 bankruptcy petitiin the Bankruptcy Court in September,
2010, and then both actions pending in VirgiSiate Court were removed to the Bankruptcy
Court? The Georgia Action was removed to thimited States Bankruptcy Court for the
Northern District of GeorgiaAtlanta Division, which transferred the proceeding to the
Bankruptcy Court in the Western dhiict of Virginia. On the sae day that the Georgia Action
was transferred to the Bankruptcy Court, Owners moved to consolidate the three proceedings
before the Bankruptcy Court, and Lender motedemand the Georgia fion to Georgia State
Court. The Bankruptcy Court granted the motto remand the Georgia Action, and took the
motion to consolidate under advisement until k&san of the Georgia Action. Owners filed a
notice of appeal of the deamsi to remand the Georgia Actioithen Owners brought the instant
action, seeking withdrawal of threference of the three advenrs@roceedings and consolidation
of those proceedings for one trial in this Court.
[l. APPLICABLE LAW
Pursuant to 28 U.S.C. § 157(d) district court may withdrawn whole or in part, any

bankruptcy case or proceeding “for cause showlro’determine whether cause has been shown,
a court looks to sevdrtactors, including:

(i) whether the proceeding is coog non-core, (ii) the uniform

administration of bankruptcy pceedings, (iii) expediting the

bankruptcy process and prommi judicial economy, (iv) the

efficient use of debtors’ and crigats’ resources, (v) the reduction

:)rgl(.)rum shopping, and (vi) the pegsation of the right to a jury

Fed. Ins. Co. v. Parnell (In re Peanut Corp. of AMQ7 B.R. 862, 865 (W.D. Va. 2009). The

burden of demonstrating grounds faithdrawal is on the movantd. at 864.

% The separate subcontractors’ actions were later consolidated with the Virginia Lien Action.



Federal Rule of Civil Procedure 42(a) pernatsourt to consolidate actions or join for
hearing or trial issues in the actions whéne actions before the court “involve a common
guestion of law or fact.” The purpose of cdigation for trial is to avoid the burden separate
trials would create for the partie)e witnesses, and the courBee Arroyo v. ChardorB0
F.R.D. 603, 605 (D.P.R. 1981). In determininget¥ter to order joint ials, the court must
balance the judicial economy mwvoiding separate trials agairsny risk of prejudice to the
parties and confusion of the issuéat consolidation may creatérnold v. E. Air Lines, Ing.

681 F.2d 186, 193 (4th Cir. 1982). In short, if a jury is likely to be confused or overwhelmed by
a joint trial, and consolidation would not signdntly save time or expenses, consolidation for
trial is not appropriateSee Arroyp90 F.R.D. at 606.

Il. DISCUSSION

Even though by separate order | affirmee Bankruptcy Court’'s remand of the Georgia
Action to Georgia State Court, | will considemether the Georgia Action, as well as the
Virginia Lead Action and Virginia Lien Action, should be withdrawn from the Bankruptcy Court
and consolidated in this Coufrt.

| begin with the first factor: whetherdhproceedings are core or non-core. Although
bankruptcy courts may enter final judgmerssd orders in core proceedings, 28 U.S.C.

8§ 157(b)(1), they are not permitted to do so in non-core proceedings unless the proceedings are
related to the bankruptcy case atidof the parties consent toetbankruptcy court’s jurisdiction,

28 U.S.C. § 157(c). Without the consent of all of the parties in non-core proceedings,

*| do not need to address, and do not decide in tlisomp whether—had | concludehat “cause” had been shown

to withdraw the reference of the Georgia Action—I would have authority to do so after having affirmed the remand
order.

® A non-core proceeding is related to a bankruptcy case where the outcome of the rnumoaeeding “could
conceivably have any effect on the estate being administered in bankrugtdiey Historic Ltd. P’ship v. Bank of

N.Y, 486 F.3d 831, 836 (4th Cir. 2007) (emphasis deleted). “Although there may be situations in which an
extremely tenuous connection to the estate would not justify the existence of jurisdiction, ‘rélmtesidiotion is



bankruptcy courts must submit proposed finding$aof and conclusions of law to the district
court, where they are subjectde novo review. 28 U.S.C. 8 157(cge also Canal Corp. v.
Finnman (In re Johnson®60 F.2d 396, 399 (4th Cir. 1992). Ifléws that, in general, it is a
more efficient use of the parsieand court’s resources toithdraw the reference from the
bankruptcy court where theqmeedings are non-cor&ee In re Peanut Corp. of AM07 B.R.
at 866. In 28 U.S.C. 8§ 157(b)(2), Congress sehfarhon-exhaustive list of examples of core
proceedings. In general, “a proceeding is core under section 157 if it invokes a substantive right
provided by title 11 or if it is a pceeding that, by its nature, cdwdrise only in the context of a
bankruptcy case.In re Peanut Corp. of Am407 B.R. at 865. “[A]ny proceeding dependent on
bankruptcy for its existence iscare bankruptcy proceeding.ld. (quoting C.F. Trust, Inc. v.
Tyler (In re Peterson)318 B.R. 795, 803 (E.D. Va. 2004)A non-core proceeding, by contrast,
does not depend on bankruptcy law for its eristeand “could proceed another court.”Id.
(quotingSecurity Farms v. Ifl Bhd. of Teamstersl24 F.3d 999, 1008 (9th Cir. 1997)).
Generally, it is the duty of ¢hbankruptcy judge to determeinvhether a cause of action is
a core proceeding. 28 U.S.C. § 157(b)(3). comsidering whether to remand the Georgia
Action, the Bankruptcy Court hettiat the Georgia Action is a naore proceeding because “the
causes of action arise under stai®,” not title 11, and the “action was filed originally in state
court.” See Specialty Fin. Group, LLC v. Minor Family Hotels, LLC (In re Minor Family
Hotels) Chap. 11 Case No. 10-62543, Adv. No. 10-06112,05. at 5-6 (Bankr. W.D. Va. Oct.

1, 2010)° The Bankruptcy Court’s conclusion that the Georgia Action is non-core is supported

to be broadly interpreted.Canal Corp. v. Finnman (In re Johnso8{0 F.2d 396, 403 (4th Cir. 1992) (quotations
omitted). Here, the three adversargqaedings are all related to the Cteadll case because the outcome of the
contract and tort claims will have a significant effectima condition of the estate being administered in bankruptcy.

® On the other hand, the Bankruptcy Court observed that Lender, Developer, and General Contractor may file proofs
of claim in the Chapter 1dase, which could render the Georgia Action cédeat 6-7. Because no proofs of claim

have been filed, | need not address that aspect of the Bankruptcy Court’s decision.



by the facts. The suit involves questions of statg#ract and tort law, and it was brought in state
court, before the Chapter 11 petition was filadd litigated in stateourt until removed and
transferred to the BankruptcyoGrt. The Virginia Lead Action and the Virginia Lien Action are
similar to the Georgia Action in these redsecso the Bankruptcy Court would also likely
determine that they are non-core proceedings. the usual circumstance, it would be more
efficient for this Court to hear those actionghea than review the B&ruptcy Court’'s decisions

on those actions de novo. In thisstance, however, | cannagnore that ifl choose not to
withdraw the reference, the Georgia Action Ve remanded and tried or resolved on summary
judgment by the Georgia State Court, not by Bla@kruptcy Court, so no duplication of effort
would occur with respect to that proceeding. Furthermore, the judgment in the Georgia Action
would likely resolve the Virgilm Lead Action through the opdi@n of preclusion, thereby
obviating any need for substaitresources to be expendeyg both the Bankruptcy Court and

this Court to resolve the Virginia Lead Action. The Georgia Action and the Virginia Lead
Action involve essentially the sanparties and claims, and the GgiarAction is set to be tried

in March 2011, well befor¢he Virginia Lead Action would go forward. Assumiagguendo

that Owners are correct thafiaal judgment entered by the Grgia State Court does not have
preclusive effect until resolution of any appealtwdit judgment (Owners’ Reply 4-5), | see no
reason why the Virginia Lead Action cannot beld in abeyance until aappeal, if any, is
resolved. The parties have represented thelt itr the Virginia Lead Action would not take
place for some time, given the Bankruptcy Court’s current docket. In fact, the Bankruptcy Court

has taken under advisement a motion to conselitheg Virginia Lead Action with the Virginia

" Lender states that all of the primary parties in the Viagirien Action have consented to entry of final orders or
judgment by the Bankruptcy Court (Lender's Resp. 12), but does not direct the Court to any part of the record to
support that assertion. Because Owmedicitly state that they do not consén the Bankruptcy Court’s entry of

final orders in non-core matters (Owners’ Mot. WithdravieRence 36), | must respectttstatement in the absence

of any showing of consent.



Lien Action until resolution othe Georgia Action in Georgia Sta€Court, which indicates that
the Virginia Lead Action will not be advancedtime meantime. In sum, only the Virginia Lien
Action, which the Bankruptcy Coumvould likely determine to b@&on-core, stands to waste
judicial and party resources byason of this Court’'s de noveview of any Bankruptcy Court
determination in that matter. The first factdoes not provide caesfor withdrawing the
reference of the Georgia Action and the Virgihead Action because those proceedings will
probably not require duplicative review by this Court.

The second factor (ensuring the uniform administration of bankruptcy proceedings), the
third factor (expediting the bankptcy process and promoting jadil economy), and the fourth
factor (the efficient use of debtors’ and creditaesources) favor declining to withdraw the
reference with respect to thenbauptcy actions. Owners’ Moticiw Withdraw the Reference is
predicated on having one speedy trial of the conat@d actions in this Court. But trial in this
Court would not be as speedy as Owners hogenla review of the Cotis calendar, the Court
does not have three weeks faaltof the consolidated actisrfree until August 2011, and even
with some manipulation of the schedule, could no¢reain the trial until at least late May 2011.
In contrast, trial of the GeomgiAction is scheduled for Mar@011 in Georgia State Court, and
that court is due to hear motions on summadgment this month. As | explained above, a
judgment in the Georgia Action will likely elimiratthe need for a trial of the Virginia Lead
Action. The Chapter 11 bankruptcy proceeding depends on resolution of the contract and tort
claims in those actions. Given these circuntanthe bankruptcy praeewill be expedited by
declining to withdraw the reference of thedggia Action and the Virginia Lead Action, which
would allow the Georgia Action to proceed rapitiiytrial and would entail little or no waste of

resources.



Even if | decided to withdrauhe reference of the three proceedings, consolidation of the
proceedings in this Court would not be watemh While consolidation of the Georgia Action
with the Virginia Lead Action would make & because they involve similar claims and
parties, consolidation of those actions with Wagyinia Lien Action would not be appropriate for
several reasons. First, the breach of contratmcin the Virginia Lien Action pertains to the
alleged breach of an agreement between Gefenatractor and Debtor, whereas the breach of
contract claim in the other two actions relateth alleged breach of a loan agreement between
Lender and Owners. The legal theories foraheged breaches and maofythe facts required
to prove those theories appear to be differefhe Georgia Action and Virginia Lead Action
also involve a claim of fraudulent inducemenattinas not been brought the Virginia Lien
Action? Therefore, trying the various claims gkl in the three proceedings in one action
would not significantly improveféiciency. Second, the only parties that are involved in both the
Virginia Lien Action and the othr@dwo actions are Debtor and Lemdand Lender claims its role
as a holder of a lien in that action is nomin@onsequently, as a prawl matter, consolidation
would force parties to the Virginia Lien Actionathhave only tangential interest in the other two
actions €.g, General Contractor, subcontractors) tierad trial on matters largely unrelated to
them, and vice versa with regardtte parties to the other actioresd, Developer, Danielson).
Rather than resulting in sigréfint savings of time or expensesgArroyo, 90 F.R.D. at 606,
consolidation of all three actions has the potentiahcrease parties’rtie and expenses, with

only slight to moderate benefit jodicial economy. Atts root, efficiencyderives from common

8 Owners maintain that the Virginia Lien Action raises issues of General Contractor colluding and conthiring
Lender, Developer, and Danielson, which overlap with similar questions in the other two adbamery Reply

5-6.) Owners, however, only stated one counterclaim in the Virginia Lien Action, which was for breach of.contract
(Ex. 10 to Owners’ Mot. Withdraw Reference, 14-15.)e Bllegations in the counterclaim that General Contractor

made misrepresentations to Owners do not encompass a wider conspiracy among Lender, Developer, and Danielson;
in fact, one of the allegations is that Generahactor misled Developer as well as OwneBee(id. 11, T 42.)



issues of fact and law, of which there are fe@ among these actions jestify withdrawal of
the reference and subsequent consolidation.

The fifth factor relevant to this analyss whether withdrawal of the reference would
reduce forum shopping. Each party amsithe other of forum shoppingSegeOwners’ Mot.
Withdraw Reference 34; Lender’'s Resp. 11; Gdreoatractor’'s Resp. 5.)Through the course
of the litigation, it appars that both parties have, to soméent, sought forums that they
believed to be to their advantag@®©wners, as the movants in tmsatter, have failed to meet
their burden of demonstrating that reductiofiorum shopping is a ground for withdrawal of the
reference.

The final factor to consider is whether withdedwvould preserve the right to a jury trial.
The Bankruptcy Court is unable to conduct a juigl unless specially gggnated by this Court
and granted the express consentabfthe parties. 28 U.S.C. § 157(e). With respect to the
Georgia Action, if the reference is not withdra@wners would have the righo a jury trial in
Georgia State Court, which does not supporhdaviatwing the reference. The Virginia Lead
Action would likely be resolvedn preclusion grounds by the judgmt in the Georgia Action,
so that action would probably ngb to trial. It is only the Virginia Lien Action in which
allowing the withdrawal of reference would alsmmote Owners’ constitutional right to a jury
trial on the state law claims, assuming those clamsnot dismissed or ruled on as a matter of
law.

None of the factors favor withdrawingetireference of the Georgia Action and the
Virginia Lead Action. Moreover, the thee adversary proceedings are not suited for
consolidation because of differ@s in questions of waand fact. Although some of the factors

would support withdrawing the reference of Wieginia Lien Action, the purpose of Owners’

10



motion is to have one speedy trial of the consolidated actions in this Court, for which Owners
have not met the burden of setting fortffisient “cause” for discretionary withdrawal.
V. CONCLUSION
For the reasons stated herein, the MotiokVithdraw the Reference is denied, and this
miscellaneous case is to be stricken from the docket.
The Clerk of the Court is hereby directiedsend a certified copy of this Memorandum
Opinion to all counsel of record.

Entered this_10tr  day of December, 2010.

vssrai AT Jtovn’
NORMAN K. MOON

UNITED STATES DISTRICT JUDGE

° At no point in the briefing or argument did Owners request this Court to withdraw the reference in the Virginia
Lien Action independent of the Virginia Lead Action, or otherwise indicate that such a cbast®n would be
wise or preferable.
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