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INTHE UNITED STATESDISTRICT COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISION

JUANITA CARPENTER No.3:11-cv-00017
Plaintiff,
V. MEMORANDUM OPINION
RAaPPAHANNOCK RAPIDAN COMMUNITY JUuDGE NORMAN K. MOON
SERVICESBOARD AND AREA AGENCY
ON AGING,
Defendant.

Pending before the Court this 42 U.S.C. § 1983 action for deprivation of property
without due process of law is Defendant’s Matfor Summary Judgment. (docket no. 36). The
matter is fully briefed, and the Court conducted a hearing on November 14, 2011 in
Charlottesville, VA. For the reasons statedeive | will deny Defendant’s Motion in part and

grant it in part.

|. BACKGROUND
The facts are alleged as follows. Defemd@appahannock Rapidan Community Services
Board and Area Agency on Aging (“RRCSB”) hirecaintiff Juanita Carpenter (“Plaintiff” or
“Carpenter”) in 1995. Am. Compl] 4. In 2006, Plaintiff becae a qualified mental health
provider in RRCSB’s Visions Commiip Support Services Divisioh. Am. Compl. T 3.

Plaintiff held that position un her termination on April 19, 2010d.

! The Visions program provides support services to indaliglwith serious mental illnesses. Def.’s Mem. 2.
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In the months leading up to her dismissahiilff received two disciplinary notices. She
received a “Group I” notice ofrebruary 25, 2010 for “[u]nsatisfactory job performance —
unprofessional, non recovery-badateraction with membefsand staff.” SeeDef.'s Mem. Ex.

8. She received a more severed@ II” notice on March 8, 2010 fdailing to report suspected
abuse of a member. Def.’s Mem. 3. Ridi refused to sign each notice.

From April 9, 2010 until April 18, 2010, Plaifftwas on vacation and did not work. Am.
Compl. § 11. On April 13, 2010, Terri Buchman, wias Plaintiff's supervisor, issued (that is,
drafted and signed) a second Group wWritten notice to Plaififf describing “continued
unsatisfactory job performance — unprofessiomah recovery-based interaction with members.”
SeeDef.’s Mem. Ex. 7. According to Defendarthis second Group lhotice was issued
because, on April 6, 2010, Plaintiff reportedlyrdied members over their lack of sales or
purchases of certain raffle tickets. DefVem. 2. On April 19,Brian Duncan, RRCSB’s
Executive Director, issued (agaithat is, drafted and signed) armenation letter to Plaintiff,
stating that because she had two active Grouptices and an active Group | notice, she was
being terminated in accordance with Hum@esources Policy # 8002. Am. Compl. | 4€e
Def.’s Mem. Ex. 5 at 2 (outling RRCSB'’s Corrective Action polic which states that “[tjwo
Group Il Offenses resuilh termination.”).

Because Plaintiff was on vacation, diid not see her April 13, 2010 Group Il notice
until she received it along wither termination letter during a meeting with her supervisors on

April 19, 2010. Am. Compl. { 10PIlaintiff claims to have received no specific information

2 RRCSB refers to the individuals it serves as “members.” Def.'s Mem. 2.

3 According to Defendant’'s Memorandum and arguraétite November 14 hearing, supervisors at RRCSB
initially contemplated giving Plaintiff a second Group | netibut after a review of &htiff's personnel file, her
superiors decided that the more serious Group Il notice was warr&@geldef.’s Mem. 4.
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regarding her alleged unsatisfactory perfornganc unprofessional interaction with members,
and she claims that she was not givelpgportunity to respond to the allegationd.

After her termination, Plaintiff filed a griemae and proceeded through three of the four
steps of the RRCSB grievance procedure; the @gaation was upheld at all three steps. Am.
Compl. § 12. Seeking to proceed to step fouain@ff requested that the grievance be qualified
for a hearing before an impartial Hewayi Officer; however, the RRCSB, through Executive
Director Duncan, terminated the grievance psscbecause Plaintiff had not complied with the
required timeline.Id. Plaintiff asserts thdtefore her grievance coulte terminated, Virginia
Code Section 15.2-1507(7)(a)quered Duncan to provide heritiv written notiication of the
alleged timeliness violations and give her five workdays to correct the noncompliance. Am.
Compl. 1 13. Duncan, however, provided no such notificatidn After Duncan terminated the
grievance process, Plaintiff elected not to appleatl decision to the circuit court, as permitted
by Virginia Code Section 15.2-1507(7)(b). DetMem 7. Instead, Plaintiff filed the instant
lawsuit. 1d.

As an employee of a governmental agerelaintiff claims that she had a protected
property interest in her jond was entitled to a pretermirati hearing. Am. Compl. 1 14-15.
Plaintiff seeks (1) a declaratory judgment tBafendant violated the Constitution, (2) injunctive
relief in the form of reingttement to a position of equduties and responsibilities, (3)
compensatory and punitive damages, (4) costs tiohay’s fees, and (5)na further relief this
Court deems necessargdaproper. Am. Comp.  19. Defemtlaloes not dispute Plaintiff's
assertion that she had a propartterest in her continued giioyment, Def.’s Mem. 2 n.1, but
instead argues that Plaintiff received all thegasss that she was due, Def.’s Mem. 2, and now

seeks summary judgment in its favor.



Il. APPLICABLE LAW

When no material facts are genuinely isplite, summary judgmentay be granted if,
applying the applicable law tine facts, judgment should betered for the moving party as a
matter of law. Fed. R. Civ. P. 56(&elotex Corp. v. Catretd77 U.S. 317, 322—-24 (1986). For
purposes of summary judgment, a genuine disputsts if a reasonable jury could return a
verdict for the non-moving partyAnderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1986).
When a court considers a motion for summary joegt, the non-movant is entitled to have the
facts viewed in a light most favorable to her, afsb to have reasonabiderences drawn in her
favor. Shaw v. Stroudl3 F.3d 791, 798 (4th Cir. 1994).

When it comes to a public employee’s duecpss claim, “[a]n essaat principle of due
process is that a deprivation of . . . property pbeceded byotice and opportunity for hearing
appropriate to the nature of the caseCleveland Bd. of Educ. v. Loudermdl70 U.S. 532, 542
(1985) (quotingMullane v. Cent. Hanover Bank & Trust C&39 U.S. 306, 313 (1950))
(emphasis added3ge also Bd. of Regents v. Rat@8 U.S. 564, 569-70 (1972) (“This principle
requires ‘some kind of hearingrior to the dischargef an employee who has a constitutionally
protected property interest inshemployment.”) (emphasis adde&pddie v. Conn.401 U.S.
371, 379 (1971) (noting that theott requirement” of the Due @&ress Clause is that “an
individual be given an opportunity for a hearimeforehe is deprived of any significant property
interest.”). The Court inoudermill recognized the need for a pretermination hearing in the

public employment contekafter balancing the competing intst® at stake, which include “the

* TheLoudermillCourt did mention, in a footnote, that “[t|here are . . . some situations in which a postdeprivation
hearing will satisfy due process requirementssudermill 470 U.S. at 542 n.7 (citingwing v. Mytinger &
Casselberry339 U.S. 594 (1950) (holding that the Federal Food, Drug, and Cosmetic Act, 21 U.S.C. § 334(a), as
amended, which permitted seizures of misbranded artiéiteswt a hearing, did not violate due process principles,
given the risk presented to public health by such misbranded articlel) Ama. Cold Storage Co. v. City of Chi.

211 U.S. 306 (1908) (finding, on the basis of public health concerns, that a pre-Beiating was not necessary
before authorities could seize and destroy unwholesome or putrid f&eH)also Hudson v. Palmercontinued>
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private interests in retaining employment, the gomeental interest in the expeditious removal
of unsatisfactory employees and the avoidancedrhinistrative burdens, and the risk of an
erroneous termination.’Loudermill 470 U.S. at 542-4Riting Mathews v. Eldridge424 U.S.
319, 335 (1976)).

The pretermination hearing, while necegsaeed not be elaborate or formédl. at 545.
“Something less than a full evidentdnearing is sufficient . . . .1d. (internal quotation marks
and citation omitted). In the context of a pulBimployee’s termination, the hearing need not
“definitively resolve the ppriety of a discharge.” Id. Rather, “[w]hen post-termination
administrative procedures are afforded, spcbtermination procedure functions only as ‘an
initial check against mistaken decisions—e$is#ly, a determination of whether there are
reasonable grounds to believathhe charges against the employee are true and support the
proposed action.” Linton v. Frederick Cnty. Bd. of Cnty. Comm’'&64 F.2d 1436, 1439 (4th
Cir. 1992) (quotingLoudermill 470 U.S. at 545-46kee Bell v. Bursqrd02 U.S. 535, 540
(1971). Requiring something more than thiefore termination would intrude on the
government’s interest in termitiag an unsatisfactory employekoudermil, 470 U.S. at 546.

[11. DISCUSSION
A. Pretermination Events

Defendant claims that the material facts moé in dispute, Def.’s Mem. 1, but Plaintiff

disagrees, and specifically diges the Defendant’s charactatinn of the relevant chronology,

Pl.’s Opp’'n 4. While Defendant adis that Plaintiff had a protealeproperty interesin her job,

<continued> 468 U.S. 517, 533 (1984) (noting that intentional deprivations of a prisoner’s progbtsydo not
violate the Due Process Clause, provided that adequatepsttdeprivation remedies are available). Each of the
aforementioned scenarios, however, is distinguishable from the run of the mill prrhlitatiton case, given the
public safety risk involved in spoiled food and mislabelingwingandCold Storageand the impracticability of
providing a hearing before random and unauthorized intentional deprivations by statgeespiHudson
Carpenter’s continued public employment, by contrast, posed no public safety risk, amohin@titsn was not a
random and unauthorized act for which a predeprivation hearing was impractical.
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Defendant argues that undesudermill Plaintiff “received all the mcess she was due . . . .”
Def.’'s Mem. 2. | find that the facts saunding the timing of Plaintiff's April 19, 2010
termination are clearly in dispute, and Pl#ifis claim regarding he pretermination rights

survives summary judgment.

Defendant describes the redmt facts as follows. On April 19, RRCSB’s Human
Resources Director Katia Lurend Visions Coordinator Sallie Mgan met with Plaintiff for
approximately thirty minutes after Plaintiff hadumned from a vacation. Def.’s Mem. 5. At the
beginning of that meeting, Luna presented Plintith her most recent Group Il written notice.
Id. Morgan then provided Plaintiff mh details of the incident and discussed past incidents of
Plaintiff acting unprofessionally and esking inappropriately to otherdd. Defendant avers
that during this meeting, Plaifftwas given the opportunity teespond to the Group Il notice.
Id. Plaintiff essentially responded lgrby stating that “[a]ll of tis is totally untrue,” and that
Plaintiff believed that her supervisor, Ms. Butdn, was simply a bad supervisor who was out to
get her. Id. At the conclusion of this meeting, Luna presented Plaintiff with the termination
letter, which had been prepared prior to theeting and signed by Executive Director Duncan.
Def.’'s Mem. 6. According to Defendant, aititgh Duncan had signed the letter terminating
Plaintiff, Luna had the authority to decide win@t or not to present ehtermination letter to
Plaintiff, depending on how the nte® went. Def.’s Mem. 5.

Plaintiff's account of the April 19 meeting ssibstantially different. The difference most
germane to the instant proceedings is that Plaitiifins that as soon as she walked into the HR
department, Morgan said, “Juanita I'm really sorry” and handed Plaintiff the letter of termination
and the Group Il notice at or alidhe same time. Pl.’s Opp’n 4; Carpenter Dep. 63:5 to 8 and

66:15 to 16. Notably, Plaintiff alleges that gleeeived her termination notice at the outset of



the meeting, before receiving anyeamingful opportunity to be heatd.Unfortunately, the
meeting was not recorded, and no minuteseoords were kept. Luna Dep. 26:12.

In its Reply, Defendant citesvo cases from the United States Court of Appeals for the
Fourth Circuit,Vance v. Chester County Board of School Truste@4$ F.2d 820, 825 (4th Cir.
1974) and.inton v. Frederick Countoard of County Commissione®64 F.2d 1436 (4th Cir.
1992), for the proposition that the timing dispute oetlimbove is irrelevant. That is, Defendant
argues that no due process violation occurs hestause an employer decides to terminate an
employee before providing the employee with @portunity to tell herside of the story.
Having considered the cases on the matter, | ddmbDefendant’s argument to be compelling;
| find instead that Plaintiff wedue a pretermination hearing—even if brief and inelegant—and
the factual dispute before the Coisrtherefore genuine and material.

Vanceis distinguishable on its factsMrs. Vance was a publelementary school teacher
who alleged a due process violation when the sctimtdict did not renew her contract for the
1971-72 school yearVance,504 F.2d at 823. In kencing the public angrivate interests at
stake, the Fourth Circuit paid particular atten to the fact that the relevant period of
employment for Mrs. Vance was “tlsebsequent971-72 school year, which was yet to come.”
Id. at 825 (emphasis added). Mrs. Vance satfeno interruption of her 1970-71 contract, and
indeed the defendant never evamtemplated such an interruptiorid. Accordingly, Mrs.

Vance experienced “not even a temporary iofgion of income, without notice or hearing,

® Defendant argues that Carpenter’s testimony regawdireg she received the termination letter was equivocal.
Def.’s Reply 4. Specifically, Carpenter testified that “myrti@ation letter | think [Luna] handed to me first, and
then the group action followed.” CarggenDep. 66. When asked if she was certain of that order, Carpenter
responded with “[w]ell, | was handed—one or the other carsedind second. It was all in the course of . . . [b]eing
terminated . . . ."ld. Defendant argues that such testimony is actually consistent with the testimony of Luna and
Morgan. | cannot agree. While Plaffis testimony is not exactly teeming wittertitude, | find that it is enough to
support Plaintiff's assertion that she got the terminatiorrlatter about the same time as her Group Il notice.

® Moreover,Vancecame down some ten years before the drfitetes Supreme Court’s discussiohéudermill
wherein the Court emphasized theed for pretermination hearingsthre public employee context.
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from the County Board’s initial action ddarch 8, 1971 and the subsequent May 10, 1971
evidentiary hearing.”ld. Unlike Mrs. Vance, however, the Plaintiff in the case before the Court
suffered immediate income effects from her termination.

Moreover, in undertaking a public-privaiaterest balancing like that ivance |
conclude that Plaintiff'snterest in being heardeforetermination outweighs RRCSB'’s interest
in expeditiously removing an unsatisfactory employee. This is especially true when, accepting
Plaintiff's version of the meeting, as | muRRRCSB could have waited just thirty minutes (or
even less) before giving Plaintiff her termination notice. That thirty minute timeframe is rather
inconsequential from an employer's perspestibut to an employegho is about to be
terminated, it could make all the difference,,ii¢ is the employee’s chance to be heard and
dispute the allegatioregainst her.

Linton is also distinguishable from the instant matter. Linton, the Chief of the
Highway Operations Division of Frederick CourfiMaryland) was met bizis superiors after he
returned from vacationLinton, 964 F.2d at 1437. Linton’s superiors proceeded to question him
about a recent site complaint issued by the Maryland Department of Natural Resources for
unpermitted work performed in state watetd. Linton responded by saying that he had heard
about the site complaint, but théite complaint was unjustifiedld. Linton’s superiors then
handed him a notice of dismissdld. Linton was given one night to decide whether he would
rather resign or be fick he chose the lattetd.

The Fourth Circuit found thahe “explanation given Lintosatisfied the objective of
pretermination process to provide ‘an i@mitcheck against mistaken decisions.ltl. at 1440

(quoting Loudermill 470 U.S. at 545). The court further noted that “[tlhe ability of



pretermination process to avoid mistake was bodst by the overnight period . . . when Linton
was given the opportunity tmnsider whether to resignld.

Unlike the Plaintiff in the case before the CioMir. Linton did not dispute his superiors’
version of the pertinent events. Most notablyabenitted to receiving his notice of termination
after being confronted with the recent sitengaaints and having an opportunity respond to
them.

Defendant, in its Memorandum, went on teeccases from First, Eighth, and Ninth
Circuit Courts of Appeals findg that the timing of a termation notice is not always a
dispositive issue. See O’Neill v. Baker210 F.3d 41, 49 (1st Ci2000) (“There is no
constitutional infirmity because the planned temmiion was subject to revision if [the plaintiff]
was able to contest the validitgf the grounds for terminatn. Instituting termination
proceedings and preparing the necessary docutitenta advance of the final pre-termination
hearing are not deprivatio$ due process rights.”Jackson v. St. Joseph State Hp8d0 F.2d
1387, 1391 (8th Cir. 1988) (“Due quwess . . . does not requiree@ecision hearings. It only
requires an opportunity to be hdaprior to the termination obenefits’) (emphasis added);
accord Bignall v. N. Idaho Co]I538 F.2d 243, 246 (9th Cir. 197@pefendant asks the Court to
adhere to the foregoing treatment, and treat the timing dispute as irrelevant because Carpenter
was paid through—and including—April 19, 2010, the day of her heaBegDef.’s Reply EX.

1 (Duncan Supp. Decl.). The Fourth Circtigwever, has not adopted such a conception of
“termination.” Cf. Riccio v. Cnty. of Fairfax, Va907 F.2d 1459, 1463 n.7 (4th Cir. 1990)
(assuming that the date of termiion, for purposes of that caseas simply the date on which

the plaintiff met with his superiors, and a témation decision was cemmended). Defendant’s



contention that Plaintifivas not technically “terminated” tihthe end of the workday because
she was paid for the full day is unavailing.

In sum, the parties are at odds with resgecinaterial facts concerning the timing of
Plaintiff's notice. That is, Defendant’'s employees have tedtithat Luna withheld giving
Plaintiff her termination noticaintil Plaintiff had been giverample opportunity to explain
herself. Plaintiff, on the other hand, testifiedttshe received the terraition notice at or about
the same time she received her second Grouaptite. While nothing in the due process case
law prevents an employer from terminatingpablic employee immedialy after providing a
hearing, it is legally insufficient to terminaten employee before such a hearing. The factual
dispute over the circumstancesrsunding Plaintiff's receipt of # termination notice, then, is

sufficient for Plaintiff to succeed at the summary judgment stage.

B. RRCSB Termination Policy

Additionally, Plaintiff asserts that she waBoaded no meaningfubpportunity to be
heard even if the Court accefsfendant’s factual @racterization of the April 19 meeting. To
this point, Plaintiff claims tht RRCSB policy required Plaintifffermination after the issuance
of a second Group Il notice. PI's Opp’n 5. Althougima claims that she was directed to give
Plaintiff the Group Il notice anthendecide whether or not to meed with termination, Plaintiff
argues that Luna is not a decision maker witjard to terminations. Pl.’s Opp’'n 6. Citing
RRCSB policy, Plaintiff argues instead that onlg tixecutive Director rgfinal authority and
responsibility for termination, based on the motendations of the Dision Director and the
Director of Finance anddministration Servicesld. Given that the Diwion Director and the
Director of Finance and Administration daalready recommended termination, and the

Executive Director had already sgpha termination letter, Plaifftposits that even if Luna was
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supposed to—and indeed, even ié shd—wait to give Plaintiff hetermination letter until the
April 19 meeting had ended, Luna had no authdaotghange the termination decision and had
been given no instructions on hdw proceed if she wanted tdd. Moreover, Plaintiff cites
Luna’s deposition testimony for the proposition t@abup 1l notices are only discussed with the
employeeafter they are given, PI's Resp. 3, so therefBtaintiff's fate vith RRCSB was sealed
as soon as her second Group Il notice was issueduntn Plaintiff insistshat a reasonable jury
could conclude that no RRCSB representati@eshe April 19 meeting had the authority to
change or suspend the termination decision,th@dneeting was therefore a “sham proceeding”
because the decision to terminBtaintiff had been irrevocably made prior to the meeting.

Defendant replies by stating that Luna was authorized by Duncan to handle the April 19
meeting and actually could decide to not go ahedl the termination if she found reason for
RRCSB to reevaluate the situatio®eeDuncan Decl. § 5. Defendant also argues that Luna’s
position description states that she, ldaman Resources Manager, “conducts approved
terminations,” Def.’s Reply Ex. 2, so she ttfere had decision makingpwer over the April 19
meeting.

While Plaintiff “may not rest upon mereledations or denials dher] pleading, but
must set forth specific facts showing that there is a genuine issue forRilasina Trawlers,
Unlimited v. Thompsn Trawlers, InG.840 F.2d 236, 240 (4th Cir. 1988), | find that Plaintiff has
alleged sufficient facts to survive summandgment. First, althougbuncan’s Declaration
indicates that he dajated his terminatiomuthority to Luna on April 19, the RRCSB Policy
Manual is unequivocal. It statédsat “Two Group Il Offenses relisi in termination,” and in my
view, that fact could persuadereasonable jury to concludeatmeither Luna nor Morgan had

any power to change or suspend the ternonatiecision even if they gave Plaintiff an
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opportunity to be heard. Moreen the mere fact that the HRanager, pursuant to her job
description, conducts approved terminations does noecessarily imply that she had any
authority tochangethe approval status of such termioas. That job description, to the
contrary, can be read to mean that the HR Manmagehe most ministerial fashion, just carries
out the termination orders from the Executive Dioe. It is unclear, from evidence before the
Court, whether Carpenter’s termination wasisettone when she entered the room on April 19,
2010. It might be true that the RRCSB policyanual asserting that two Group Il notices
requires termination is inflexible, as Plaintiff c¢fes, or it might be true that Luna had discretion
in the meeting, as Defendant claims. The reledgposition excerptsag short of providing a

definitive answer, and this disputed makfact is best left to a jury.

C. Post-Termination Due Process

In addition to the pretermination argumentscdissed above, Plaintiff alleges that her
post-termination due process rights were vaeslabecause Defendant failed to comply with
Virginia law governing grievance proceduresSee Am. Compl. §f 12-13, 16. In its
Memorandum in Support of its Motion for Summary Judgment, Defendant states that RRCSB
had established a grievance@edure pursuant to Va. Cogel5.2-1506, and further notes that
Duncan terminated the grievance procedure, bain#ff did not elect to appeal the decision.
Def.’'s Mem. 7, 12. Neither party, however, discusses the matter any further in their recent
filings, and arguments at the November 14 hearing did not touch on this issue. The arguments
set forth in Defendant’s Memardum, Plaintiff's Response, amfendant’s Reply focus solely
on the adequacy of pretermination proceedingr the sake of completeness, however, |

discuss the law on post-terminatidoe process, and | conclude that even if the Court accepts
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Plaintiff's allegation, no due process violatiaoccurred. | will therefore grant summary
judgment in favor of the Defendant on this issue.

Perhaps giving rise to Plaintiff's assertioatther due process rightgere violated when
Duncan failed to give her notice of the teration of her grievance, the Supreme Court in
Loudermill concluded by stating that “all the procdéisat is due is provided by a pretermination
opportunity to respond, coupled with péstmination administrative proceduras provided by
the Ohio statuté Loudermill 470 U.S. at 547-48 (emphasis added).

Plaintiff notes that after her terminationgsiied a grievance and proceeded through the
third step of the RRCSB grievance procedure tibeitermination was upheld at all steps. When
Plaintiff sought to undertake step four, and askeat her grievance be sent to an impartial
Hearing Officer, Executive Director Duncan tenated her process because Plaintiff had failed
to comply with required responsienelines. Plaintiff asserts that Duncan’s actions contravened
Va. Code § 15.2-1507(7)(a), requiring that PIHirget written notification of an alleged
timeliness violation. Plaintiff sserts that she was due five kaays from the receipt of such
notification to correct her noncatiance, but Duncan did notguide any such notification.

Virginia Code Section 15.2-1507(5) outlindse grievance procedure that RRCSB
admits it has adopted. Section 15.2-1507(5)estdhat “[e]ach grievance procedure shall
include not more than four steps for airingmmaints at successively higher levels of local
government management, and a final step progidor a panel hearing or a hearing before an
administrative hearing officer uponettagreement of both partiesid. at § 15.2-1507(5)(a)
Moreover, grievance procedureme required to prescrib&reasonable and specific time
limitations for the grievant toubmit an initial compleat and to appeal ehdecision through the

steps of the grievance proceduréd. at § 15.2-1507(5)(b).
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[F]ailure of either party to comply withll substantial proakiral requirements of

the grievance procedure . . . without justsmshall result in decision in favor of

the other party on any grievable isspgyvided the party not in compliance fails

to correct the noncompliance within five workdays of receipt of written

notification by the other partgf the compliance violatioh
Id. at § 15.2-1507(7)(a) (emphasis added).

Plaintiff alleges that Duncan—without giving her the notice set forth by the Virginia
Code Section quoted above—terminated her gnexgorocedure at the fourth stage for her
failure to comply withrequired response timelines. [@am’s actions, if true, appear to
contravene Virginia stutory requirements.

That contravention, however, is insufficietst establish a due press violation. In
Riccig 907 F.2d at 1466-69, the Fourth Circuiinstakingly discussed how the Supreme
Court’s decision inLoudermill undermined the Fourth Quit's prior holding inKersey v.
Shipley 673 F.2d 730 (4th Cir. 1982) regardince teffects of state law on due process
requirements. IKersey the Fourth Circuit stated that the plaintiffs “were denied due process
under the Fourteenth Amendmaently if they were depred of the benefits conferred by [the
Law-Enforcement Officers' Procedural Gaatees found in] Va. Code § 2.1-116.1 et seq.
(1979)" Kersey 673 F.2d at 732 (emphasigdaaiteration added).

Eight years later, however, Riccio, the Fourth Circuit noted that afteoudermill it
became clear that “[tlhe right to due pres€is conferred, not by legislative grace, but by
constitutional guarantee. Riccio, 907 F.2d at 1467 (quotiigpudermill 470 U.S. at 541). As
such, theRiccio court held that the police department’'s “violation of the Law-Enforcement
Officers’ Procedural Guarantees does notessarily compel a finding of a due process

violation.” Id. at 1468. Finally, the court noted that “hold[ing] tlzattate violates the Due

Process Clause every time it violates a statetedeale regulating the deprivation of a property
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interest would contravene the well recognizezked for flexibility in the application of due
process doctrine.ld. (citing Mathews 424 U.S. at 334).

In sum, Plaintiff's claim that RRCSB vialed her post-termination due process rights
because Duncan allegedly violated state statdéwyby failing to give Plaintiff notice that she
was untimely in her grievance filings is withouerit. Although the pas only incidentally
raise the point in their filingsl will grant partial summary judgment in Defendant’s favor on

Plaintiff's post-termination claim.

V. CONCLUSION

Defendant argues that the maaériacts are not in disputéut | find to the contrary.
First, Plaintiff and Defendant assert differantounts of the April 19, 2010 meeting that resulted
in Carpenter’s termination. Exactly when Carpenter’s superiors presented her with a termination
notice bears on the question of whether orthet April 19, 2010 meeting passed due process
muster. Also, Plaintiff has presented evidena thould allow a reasonable jury to conclude
even if Carpenter’s superiors did give hee ttermination notice at the end of the April 19
meeting, that meeting did not afford Plaintifiegitimate opportunity to be heard because the
termination decision was irrevocably made befitve meeting. Plaintiff's pretermination due
process claim survives summary judgmeni | will deny Defendant’s Motion in part.

Finally, while not substantially argued in thergpss’ filings, Plaintiff baldly states that
Defendant violated_oudermill’s post-termination due process requirements by not complying
with the Virginia Code Section governing posttnation grievance predures. Plaintiff's
position is not supported by law, and | will grgmrtial summary judgment in favor of the

Defendant on this issue.

15



The Clerk of the Court is directed to semdertified copy of this Memorandum Opinion
and the accompanying Orderdlh counsel of record.

Entered this?9t day of November, 2011

774—;4«« é ViV
NORMAN K. MO

UNITED STATES DISTRICT JUDGE
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