Robinson v. Bartlow et al Doc. 28

IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISION

CHARLES ROBINSON, CaseNo. 3:12¢v-00024
Plaintiffs,
V. MEMORANDUM OPINION
KYLE BARTLOW, MARIAH GENTRY, JOEYBRA
LLC, AND DOES1-5, INCLUSIVE, JUDGE NORMAN K. MOON
Defendants

Defendants seek dismissal of this patent infringement case for lack of personal
jurisdiction under Rule 12(b)(2) and improper venue under Rule 12(b)(3). In the alternative,
Defendants seek transfer to the Westistrict of Washington under 28 U.S.C. §804(a) or
1406. Defendants filed their Motion to Dismisis Transferon July 25, 201Zdocket no. 17)
and Plaintiff filed aresponseon August 17, 2012, which containadequest for jurisdictional
discovery A telephonic hearing on the issues briefed by both parties took place on September 5,
2012, at which time | requested additional information from Defendants regardinghdtbwds
for charging customers and the number of Virginia residents that domaiedy to their
company Defendants provided that information on September 17,, ZB@ghpting Plaintiff to
file an additional opposition to Defendaht® otion to Dismiss or Transfey which was
considered for the purposes of this memorandum opinkeor the reasons thabliow, | deny
Defendantsmotion to dismiss for lack of personal jurisdiction and improper veasido the
Defendant JoeyBra LLC, ardwill grant Plaintiff's request for jurisdictional discovery as to the

individual Defendants Kyle Bartlow, Mariah Gentry, and Does 1-5.
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l. FACTUAL BACKGROUND

Plaintiff Charles Robinson, a citizen of Great Britain, filed a design patent application
with the United States Patent and Trademark Office (“PTO”) on November 5, 1999ct@eO
2, 2001, after its examination of Plaintiff's application, the PTO issued U.S. RxtdBt541
(the “541 Patent”), entitled “Brassi€reand featuring the design for a pocketed buslr.
Robinson is bringing this patesuit against Defendants Gentry, Bartlow, Joeybra LLC, and
other unnamed individuals, referred to as Dods due to the marketing and selling of their
allegedly infringing*'JoeyBra” product.

The named Defendanis this case, MsGentry andMir. Bartlow, are based irfSeattle,
WA. Their business entity JoeyB LLC was organized in Washingtostate, and has its
principle place of business in Bothell, WAAccording to Defendant Gentry, she and Bartlow
conceivedof and developed the JoeyBdesigrt while they were college students at the
University of Washington. In early 2012®4r. Bartlow andMs. Gentry formel JoeyBa LLC in
order to bring their idea to the market, and in April 2012, |Bartand Gentry entered their
JoeyBa conceptinto a business plan competition that was held in Washing@efendants’
entry was one o$ixteenselected to advance, anditheroduct received coverage from several
news outlets. The competition ended in May 2012.

Around that time, on May 22, 2012, Plaintiff filed Complaintwith this Court Plaintiff
alleges hat Defendants have been knowingly, wiljuland intentionally infringingon his
patent,both directly and indirectlyby making, importing, and selling the JoeyBra prodtiu

“Product”) in the United States.In its Complaint, Plaintiffstates that # JoeyBa features a

! The Defendants’ website describes their finished Product as follows: fif6t sexy & comfortable pocket bra.
JoeyBra gives you the freedom to go anywhere, do anything, andacgthing without lugging a purs®iscreetly
holds a cellphone, ID, andek on the sid of your bra with easy access.” Joeybra Home Page,
http://www.joeybra.conflast visited Oct. 3, 2012).



pocketeddesgn that is covered by his ‘541 PaterBoon afteffiling the Complaint on June 14,
2012, Plaintiff filed a Motion fora Preliminary Injunction(docket no. 7) in an effort to stop
Defendants fronmakingfurther sales of the Joey®? After holding a hearing on Plaintiff's
Motion for a Preliminary Injunction on July 10, 2012, this Court declined to rule, since
Defendants disclosetieir intention to move for dismissal or transferstdted that | interetl to
resolve the jurisdictional issues before considering the mefkoftiff's injunction request.

As mentioned, on July 25, 201Refendans filed amotion to dismiss for lack of personal
jurisdiction and improper venug@ursuant to Fed. R. Civ. P. 12(b)(2) and 12(b)@8)in the
alternative, for a dismissal, transfer change of venue to theadatern District of Washington,
pursuant to 28 U.S.C.881404(a) or 1406.Plaintiff filed an opposition on August 7, 2012, in
which it requested jurisdictm@al discovery if this Court decided notdeny Defendants’ Motion
to Dismissor Transferoutright. Upon theCourt's request, Defendansaibmittedadditional
factual informationon September 17, 2012egarding their business connections with Virginia
resdents Most recently,on September 26, 201PJaintiff filed an additional opposition to
Defendants’ Motion to Dismis®er Transfer in which it incorporated # newly disclosed

information intoits earlier arguments.

I. APPLICABLE LAW AND LEGAL STANDARD S

A. Personal Jurisdiction
Federal Circuit lawgoverns personal jurisdictienand all other matters that are
sufficiently unique to patent lawin this suit. SeeAutogenomics, Inc. v. Oxford Gene Tech.

Ltd., 566 F.3d 1012, 1016 (Fed. Cir. 200Bgverly Hills Fan Co. v. Royal Sovereign CoyrR1

2 As of July 24, 2012, the date of Ms. Gentry’s first Declaration, Defeadeul received 719 orders for the Joeybra
nationwide.



F.3d 1558, 1564 (Fed. Cir. 1994Vnder [jurisdictional] circumstances such as these, we have
held we owe no special deference to regional circuit lawee generallyFed. Judicial Citr.,
Anatomy of a Patent Cas8 (2M09) (“The Federal Circuit applies its own law, rathleart that

of the regional circuits, in determining whether personal jurisdictionsemigtr an oubf-state
defendant in a patent sujt.

Rule 12(b)(2) of the Federal Rules of Civil Procedure prewitbr the dismissal of an
action when the court lacks personal jurisdiction over a defendant. Given that no evidentiary
hearing regarding jurisdiction has taken platehis stage;the burden on plaintiffs simply to
make a prima facie showing of a sufficient jurisdictional basis in order to survive the
jurisdictional challenge."Combs vBakker 886 F.2d673, 6764th Cir. 1989)° Further, when a
defendant raisethis challenge, “all factual disputes stube resolved in [the plaintiff's] favor in
order to evaluate its prima facie showing of jurisdictioD&prenyl Animal Health, Inc. v. Univ.
of Toronto Innovations Found297 F.3d 1343, 1347 (Fed. Cir. 2002).

In order for this Court to properly exercise personal jurisdiction over theesmient
Defendants, a twstep inquiry that considers the strictures of the Constitution and the relevant
state statute is requireeeAutogenomics566 F.3d at 1017'Determining whether jurisdiction
exists over arout-of-state defendant involves two inquiries: whether a forum state'salomg
statute permits service of process and whether assertion of personattjonsdiolates due
process.) (citations omitted). In this case, “[b]JecauS@ginia's longarm satute extends
personal jurisdiction to the extent permitted by the Due Process Cthasstatutory inquiry

necessarily merges with the constitutional inquiry, and the two inquiries ieligebécome

3 The court inRannoch, Inc. v. Rannoch Corfp2 F. Supp. 2d 681 (E.D. Va. 1999) states that a plaintiff must
ultimately prove a ground for jurisdiction by the preponderance of theredd&d. at 683-84. Rannoch however,
relies onCombs v. BakkeB86 F.2d673, 676 (4th Cir. 1989), which, in turn, egpsly applies the preponderance
standard only to cases in which an evidentiary hearing pertaining thgtiaa has taken placdd. at 676.
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one.” Young v. New Haven Advocai5 F.3d 256, 261 (4th Cir. 2002) (citation and internal
guotation marks omitted). The appropriate question, then, is whether the Defendants have
sufficient “minimum contacts with [th forum] such that the maintenance of the suit does not
offendtraditional notions of faiplay and substantial justi¢elnt'| Shoe Co. v. Washingtp826

U.S. 310, 316 (1945) (citation and internal quotation marks omitted).

There are two forms of personal jurisdiction: general and specifitelicopteros
Nacionales de Colombia, S.A. v.IHal66 U.S. 408, 4145 (1984). “[A]forum does not have
general jurisdiction over a defendant business entity unless the defendant hets eattiahe
forum state that qualify asontinuous and systematic general business corita@ampbell Pet
Co. v. Miale 542 F.3d 879, 883 (Fed. Cir. 2008) (quotidglicopteros 466 U.S. at 416).
Neither the individual Defendants nor their LLC have engaged in the substantial oucaosti
contacts withVirginia that is necessary for this Court ¢éxercise general jurisdiction. As
mentioned, the named Defendants in this matter reside in Seattle, WA, and t@ewvdd.
organized and has its principal place of business in that state as well. Furtbadddéed have
no offices in Virginia, engage nemployees, sales personnel, or independent contractors in
Virginia, have no bank accounts, telephone listings, or licenses in Virginia, and anbjeot &
taxation in Virginia. Neither the company’s website nor online fundraising prespecificaly
or exclusively target Virginia residents. Based on the parties’ baefs arguments, it is
uncontroverted that general personal jurisdiction does not exist in this ocaséhis Court’s
discussion will focus on specific jurisdiction.

An inquiry into specific jurisdiction is “based on activities that arise out of or relate to the

cause of action, and can exist even if the defendant’s contacts are not continuous and



systematic.” Autogenomics566 F. 3d at 101{titations omitted). A district courcaomplishes
its inquiry using a threeart test, considering whether:

(1) the defendant purposefully directed its activities at residents of the forum, (2)

the claim arises out of or relates to those activities, and (3) assertionaiaglers

jurisdiction s reasonable and faikVith respect to the last prong, the burden of

proof is on the defendant, which must “present a compelling case that the

presence of some other considerations would render jurisdiction unreasonable”

under the fivefactor test articuted by the Supreme CourtBurger King
Autogenomics566 F.3d at 1018 (quotingreckenridge Pharm., Inc. v. Metabolite Labs., Inc.
444 F.3d 1356, 1363 (Fed. Cir. 2006) (further quoBagger King Corp. v. Rudzewic471 U.S.

462, 477 (1985))).

B. Venue

Questions of venue in patent actions are governed by 28 U.S.C. § 14@Xbbon
1400(b) provides that “[a]ny civil action for patent infringement may be brought inuthag|
district where the defendant resides, or where the defendant has conatisted infringement
and has a regular ands@blished place of businessFor the purposes of venue dafendant
resides in any district in which it is subject to personal jurisdiction. ZBGJ § 1391(c)VE
Holding Corp. v. Johnson Gas Appliance (7 F.2d 1574, 1578 (Fed. Cir. 1990).

Rule 12(b)(3) provides for dismissal for improper venue. “Venue is based on the facts
alleged in the welpleaded complaint.”"Hoover Grp., Inc. v. Custom Metalcraft, In84 F.3d
1408, 1410 (Fed. Cir. 1996) (citations omitted). Even when venue is proper, under 28 U.S.C. §
1404(a), a district court may transfer a civil action to any other distrifdr the convenience of
parties and witnesses, [and] in the interest of justice.” And under 28 U.S.C. § 1406(a), when
venue is improper, a district court can either dismiss the case, or “if it be inténest of

justice” transfer it to “any district or division in whircit could have been brought.”



. DiscussION

A. Personal Jurisdiction over Defendant Joegra LLC

The Defendants’ most recent filing, a supplemental declaration in support of its Nt
Dismiss or Transferdisclosesthat Joefra LLC received twentgeven ordersrom Virginia
residentsusingits website, and it shippets Product toeight of thoe customers To date, six
out of those eight customers have returned the Product, and all Virginia residentaedtbgui
order have been refundédOn or aroundeptember 17, 201Bearly four months after Plaintiff
filed its Complaint Defendants disabled the option to ship any future Products to Virginia.

In addition to tle orders that were placed by and fulfilled for Virginia customesisig
the Joefra website, Defendant Gentry states that thieginia residents were shipped Products
due to their contributionso the JoeBra LLC through the Kickstarter fundraising website.
Defendant Gentry describes Kickstaréer “a crowd funding website where supporters can pay
money in exchange for the release of a future product or donate to the development of a
product.” Those threeVirginia residents donated $30.00 each, and in return were shipped the
JoeyBa Product. Atthis point, Defendants have been unable to provide refunds f@irginia
donors, or recall the Products that were shipped.

These transactions with Virginia residents arghipmentsinto the Commonwealth
indicate tlat Joefra LLC purposefullyavailed itlf of the privilege of conducting business in

Virginia. SeeRed Wing Shoe Co. v. Hockerddalberstadt, Inc. 148 F.3d 1355, 1359 (Fed.

* According to Defendants, JaBga LLC uses a thirgbarty fulfillment center in New Jersey fith orders and ship
products. Defendants had initially stated that only two Produatse“imadvertently and unknowingly shipped to
Virginia,” with both shipments occurring after the date on whichniifahad filed its Comfaint.

®> Ms. Gentry states that Jdgwa LLC uses PayPal for payment purposes when customers place brdeghttheir
website. Specifically, customers who wish to place an order submit tedit card information to PayPal, which in
turn sends the fuls to JoeBra LLC. Defendant Gentry has confirmed that a customer’s credit card gedhay
PayPalkt the time an order is placed



Cir. 1998) (“Even a singleact can support jurisdiction, so long as it creates a substantial
connectionwith the forum, as opposed to attenuated affiliation)’ (citations and internal
guotation marks omitted)To illustrate, inBeverly Hills Fan Co. v. Royal Sovereign Corpl
F.3d 1558 (Fed. Cir. 1994he Federal Circuit considered personal jurisdiction in a loemeght
in the Eastern District of Virginiay the holder of a design patent against the manufacturer and
importer of an allegedly infringing ceiling fan. There the Federnatu@ found personal
jurisdiction to exist, observing that “[t]he allegations are that defendants piuiposhipped
the accused fan into Virginia through an established distribution channel,”[r@odniore is
usually required to establish specific jurisdictiomhen “[tlhe cause of action for patent
infringement is alleged to arise out of these activitidd."at 1565. While Jod8ra LLC used a
third-party shippingcenter, its managers understoadd were aware ofhe processes and
channels through which orders were placed and fulfil&the subsequent businesansactions
conducted in and for Virginia residents give rise to this present action. Givemdérs and
shipments into Virginia that have already occurregnef the Defendants provide refuntts
and obtain returns frorall its customers and donors, specific personal jurisdictiean JoeyBa
LLC will still exist

The active nature of theJoeyBa LLC websiteprovides an additional basis foinis
Court’s exercise of specific personal jurisdiction over the DefendB6t In contrast to a
“passive” website, thrgh which a defendantan only display information to potential
customers, an “active” website allows a defendant to enter into contreits transactionsind
presend a much stronger case for the exercise of specific jurisdict®eed4A Charles Alan

Wright, et al.,Federal Practice & Procedurg 1073.1 (3d ed. ZR) (discussing a sliding scale

® Defendant Gentry states in her most recent Declaration that skreoislédgeable about Jdgsa LLC's products,
busiress practices, corporate structure, and methods and manner of operasioa it tisis lawsuit.”
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for website’ levels of useinteractivity established b¥ippo Manufacturing Co. v. Zippo Dot
Com, Inc, 952 F. Supp 1119 (W.D. Pa. 1997Because visitorso the JoeBra LLC website
can view products, prices, and place ordérss best described as thactive” variety. See
Zippo, 952 F. Supp at 1124 (describihgctivé’ websites as ones where a defendant “clearly
does business over the internetidaastypical grounds for finding personal jurisdiction)-or
this case in particulamfringement occurs when a defendanfférsto sell . . . any patented
invention,” 35 U.S.C. § 271(a) (emphasis added), and Defendants’ website can be fhitty sai
have ofered to selthe allegedly infringing JoeBras to Virginians. Given its website anthe
sales and shipments that weaetually madein Virginia, through an established stream of
commercethis Courtmay exercise specific jurisdiction oveefendant JoeBra LLC, subject to
thefinal “reasonableness and fairness” prong of the test.

In its inquiry into the reasonableness and fairness of jurisdictio@ Federal Circuit
considers the fiv8urger Kingfactors: (1) the burden on the defendant, (2) the fosuimterest
in adjudicating the dispute, (3) the plaintiff's interest in obtaining convenient andveffiesief,
(4) the interstate judicial system's interest in obtaining the most efficient resolution of
controversies, and (5) the shared interest of the states in furthering fundasuéstantive
social policies. Synthes (U.S.A.) v. G.M. Dos Reis Jr. Ind. Com de Equip. MesB&F.3d
1285, 1299 (Fed. Cir. 2009) (citiurger King 471 U.S. at 477)Together, these factors may
establish a “compelling case” that would “render jurisdiction unreasdnadxpite the presence
of minimum contacts.ld. However, “these cases are limited to thee situatiorin which the

plaintiff's interest and the s&t interest in adjudicating the dispute in the forum are so

" As mentioned, before disabling the shipping option for Virginia custonmeS8eptember 17, 2012, J&ra LLC
had charged the credit cards of tweagven \irginia residents and shipped Products to eight of them due to their
online orders.



attenuated that they are clearly outweighed by the burden of subjé&idgfendant to litigation
within the forum.” Beverly Hills 21 F.3d at 1568.

This Court’s exercise of personal jurisdiction over ByayLLC is reasonable and fair.
Despite apotential travelburden on theDefendantLLC’s officers and agentdased in
Washingtonthis casedoes not qualifyas one othe rare instances in which dismissal would be
properbased on reasonableseand fairnessonsiderations SeeSynthes563 F.3dat 1299 feld
that requiring a Brazilian defendant to travel to the United States from Brazil intordefend
against a patent infringement suit was “not unduly burdensgns®é alsoDeprenyl Anirnal
Health, Inc. v. Univ. of Toronto Innovations Found97 F.3d 1343, 1356 (Fed. Cir. 2002)
(finding burden onCanadian corporatiorsubject tolitigation in Kansasto be “relatively
minimal”). Further,Plaintiff is the ceowner and cenanager of théMlirage Apparel, LLC
licensee, which is located in Virginia In regards to the second and fifth factotise
Commonwealth “has an interest in discouraging injuries that occur withstdtes” and “[t]hat
interest extends to . . . patent infringement actions such as the one Beverly Hills 21 F.3d
at 1568 (citation omitted)As for the fourth factor, the Western District of Virginia, at this point,
does not appear to be any less efficient than an alterrfativen to adjudicatethis dispute
Thus,distance alone between J&eg LLC’s principal place of business ati forum statethe
homeof Plaintiff's licenseejs not “compelling” enough to “render jurisdiction unreasonable”

againstthe LLC. SeeBurger King 471 U.S. at 477.

B. Personal Jurisdidion over Defendants Gentry, Bartbow, and Does 1-5
In her most recent Declaratidds. Gentry states that “[n]either | nor €@efendant Kyle
Bartlow sell any of the bra products that are the subject of this lawsuit directly . . . [esalps,

solicitations, distribution or other commercialization of the product is doneydblelugh Ce
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Defendant JoeBra LLC, which we own and contrdl Plaintiff argues thathereshould be no
distinction between thenamed Defendants, as in its viewhe individual Defendants are
compleely intertwinedwith their LLC. At the September 5, 2012 hearing, Plaintiff noted that
the Defendants applied for a patent in their individual naares argued that they attee face of
their company and have used their unique position as college students to markrbthect.
To illustrate, Plaintiff noted both during the hearing and in its most regppbsition
memorandumthat tre individual Defendants personally recorded a Kickstarter advertising
messagen which they disclosedheir names and position as students at the University of
Washingtor? The Joera LLC entryon Kickstarter.conalso features the Defendanteames
and alink to Ms. Gentry’s Facebook pageln short, Plaintiff contends that the individual
Defendants should not be able to hide behind the JadylBC for jurisdictional purposes.
Plaintiffs Complaint, on its face, implicates the individual Defendantstla@aorporate
Defendantequally and separatelySeePl.’s Compl. at 1. In other words, thageno allegation
that the individual Defendants were serving as the alter egos of the InLtbe recent Federal
Circuit caseGrober v. Mako Prodcts 686 F.3d 1335 (Fed. Cir. 2012), the court upheld the
district court’s dismissal of the only two shareholders of the appedtsndant for lack of
personal jurisdiction, stating that “[t]he fiduciary shield doctrine bufterporate officers from
persoml jurisdiction when their official duties are their only contact with a forum state.”
Grober, 686 F.3d at 1347While theFourth Circuit has held repeally that the “fiduciary shield
doctrine”is inapplicable when agents themselves take part in the conduct in thestaterthat
givesrise to a Plaintiff's claimsee Perdue Farms, Inc. v. HQak997 WL 672025, at *5 (W.D.

Va. 1997) (finding personal jurisdiction over corporate defendant's agent after dengibr

8 Ms. Gentry had previously asserted that “[n]either Mr. BarlaveyBra LLC nor | do any advertising for our
product other than to maintain a website and a presence on Facebook and’ Twitter.

11



visited forum state at least four tig)e“[iJn the typical case, the contacts of a company are not
attributed to a corporate agent for jurisdictional purpose®lus Tech Inc. v. Aboug 313 F.3d
166, 177 (4th Cir. 2002)iting Calder v. Jones465 U.S. 783, 790 (1984)Still, an indivdual
defendant “is not immune from jurisdiction in Virginia merely because [his ¢ichatacts with

the Commonwealth were made ostensibly on behalf of [the corporatieR]us Tech., In¢313
F.3d at 177. Thus, thi€ourt’'s exercise of jurisdictiomwill turn on the Defendarst personal
contacts with the Commonwealtiee id.

At this stage, Plaintiff has not shown that Defendants, as individuals, have expressly
directed their business activitigsroductsor advertising to Virginiaesidents.As discussed, the
individual Defendants personally soleit donations through Kickstarter.com, leading to
contributionsfrom andshipments to Virginia However, the personal efforts for thenline
Kickstarter campaign seem most analogous to adweytis a national trade publication, which
the Grober court held does not give rise to stafgecific jurisdiction where appellants could not
show that an appellegefendant had “targeted” the state in questi®eeGrober, 686 F.3d at
1347;seegenerally ® Systems, Inc. v. Aarotech Laboratoyi#60 F.3d 1373 (Fed. Cir. 1998)
(“Exercise of personal jurisdiction Ipforum state]over president of patentee's competitor.
would violate due process, where president did not direct any activities indiyidoaihrd
[forum], and patentee demonstrated no basis for disregarding corporat®.fotndeed, Ms.
Gentry states thdbeindividual Defendants “do not run any ads in Virginia, nor do [they] target
any ads toward Virginia.”At this point, “a the basis only of motion papers, supporting legal
memoranda and the relevant allegations of a compldatkker 886 F.2d at 67&laintiff has
not established a prima facie cafe jurisdiction over the individual DefendanGentry,

Bartlow, and Does 1-5.
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C. Jurisdictional DiscoveryRegarding Defendants’ Contacts with Virginia

Plaintiff requested jurisdictional discovery if this Courbed not outright deny
Defendants’ Motion to Dismissr Transferin its first opposition briefyhich it filed on August
7, 2012. As Plaintiff cited, jurisdictional discovery is appropriate when “the existing record is
inadequate to support personal jurisdiction and a party demonstrates thatuppment its
jurisdictional allegations through discoveryTrintec Industries, Inc. v. Time To Invent, LLC
395 F.3d 1275, 1283 (Fed. Cir. 20QBmanding to lower court where record on appeal was
insufficient to determine whether court had personal jurisdiction over nonresidemtt pa
infringement defendant) Specifically, Plaintiff request] discovery todeterminethe nature of
communications the individual Defendants may have had with potential and actashensst
and donors from Virginia, as well as information regarding trgeting of Defendants’
advertising efforts.

Defendants have already supplemensedne ofthe informationthey initially provided
for the Court. Following the September 5, 2012 telephonic hearing, at the Court’s request,
Defendants disclosed the number of Virginia residents who were donors t&itlestarter
fundraising campaign, as well as theethodsby which their customers were chargetien
placing an ordeusing theJoeyBa LLC website. Upon providing this additional information,
seesupra p. 7, Defendants also corrected several of theiriezadisclosures, including the
number ofonline customerdgrom Virginia, and thenumber ofordersthat were actually fulfilled.
Further, while Defendantsghlightedissues otiming in boththeir July25thMotion to Dismiss
or Transferandtheir August 7, 2012 respong@s. Gentry'sdeclaratiorstatedthatno products
were shipped tany customers until after Plaintiff commenced its sudefendants did not

provide any furtherdetails or clarificationsas to when the orders were placed by Virginia
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residents(including Virginia donors)or whenthose additional shipmentsere made irtheir
most recendisclosure. In shortwhile it has not yet met its prima fadmrden,Plaintiff has
demonstrated that it may supplement its jurisdictional allega#isrio the individual Dehdants

throughdiscovery.

D. Venue as to Defendant Jodgra LLC
Section 1400(b) provides that “[a]ny civil action for patent infringement may be brought

in the judicial district where the defendant resides, or where the defdrataobmmitted acts of
infringementand has a regular and established place of business.” 28 U.S.C. § 1400(b).
Defendant Jod8ra LLC, as “an entity with the capacity to sue and be sued in its common name
under applicable law” is “deemed to reside . . any judicial district in which [it] is subject to

the court's personal jurisdiction . . . .” 28 U.S.C. § 1391(c)(2). As discussed, personal
jurisdiction is proper in the Western District of Virgiraa toJoeyBa LLC, see suprg. 10, and
therefore the LLC defendant is deemedrsidée in this judicial districtas well Thus,under 8§

1400(b), venue as to JoegBLLC is propein the Western District of Virginid.

E. Venueas toindividual Defendants Gentry, Bartlow, and Does 1-5
The individual Defendants, on the other hdirdsidé where they are domicilegee28
U.S.C. 81391(c)(1), which is in the state of WashingtolVhile venue is proper as to the
Defendant JoeBra LLC, “venue as to corporate employees charged with persiabdity for
acts taken as individuals, not as the alter ego of the corporation, does not flow @albntati

forums in which venue is proper as to the corporatidtcbver Grp., Inc. vCustom Metalcraft,

° The second way to satisfy venue unddrd®0(b) (“where the defendant has committed acts of infringeareht
has a regular and established place of business”) (emphasis added) camyndb ajg@Bra LLC, since the
Defendant LLC clearly does not have a “regular and established place of Bugsindss Western District of
Virginia.
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Inc., 84 F.3d 1408, 1410 (Fed. Cir. 1996l aintiff's Complaint does not allege that J&ex
LLC is a sham corporation, armbth Virginia courtsand the Federal Circustrongly adhere to
the principle that a corporation is a legal entity separate and disometthre shareholders or
members who compose i&eeC.F. Trust, Inc. v. First Flight Ltd. P’shj806 F.3d 126, 134 (4th
Cir. 2002) (*Virginia courts clearly regard corporate wikercing as an extraordinary remedy,
permitted only in exceptional circumstances when necessary to promote jugticationsand
internal quotation®mitted); Al-Site Corp. v. VSI Int'l, In¢.174 F.3d 1308, 1331 (Fed. Cir.
1999) (“The corporate entity deservers respect and legal recognition unlesig,speasual
circumstances justify disregarding the corporate structure.”).

As discussed Plaintiff's Complaint implicates the individual Defendants aribe
Defendant_.LC equally and separately. “When the cause of action is personal to the individual
defendant[s],” as it appears to be here, given that the Complaint does not allegjge that
individual Defendants were serving as the alter egos of the ‘th€yenue requirement must be
met as to [those] defendant[s]HMoover, 84 F.3d at 1410Neither Mr. Bartlow nor Ms. Gdry
can be considered to “residéi Virginia for venue purposeander 8 1400(b), and neither
Defendant hean established place of business in the Commonweé8ititi, there is precedent
for finding venueproperas to an oubf-state officerunder 88 1400(b) and 1391(c) duethe
ownership, control, and active management of an allegedly infringing cogmor&ee Hoover
84 F.3d atl410(upholding district court ruling for proper venue as to individual defendeint)
Dimensional Media Associates, Inc. v. Optical Prod4@sF.Supp.2d 312, 316 n.3 (S.D.N.Y.
1999) While there is some authority for the notion that venue for persaatality of an
owner/officer for acts of infringement by the corporatiomay reasonablybe based on the venue

provisions for the corporation . . . [tlhe weight of authority in this district . . . is todhgary”)
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(emphasis in original).At this stage, | will await the results of jurisdictional discovinythe
purposes of determininipe propenvenue as to the individual Defendants, and, if necesgary,
considerDefendants’request to transfer this case the U.S. District Court for th&Vestern

District of Washingtort®

V. CONCLUSION
For the foregoing reasons, Defendamhotion to dismiss pursuant to Fed. R. Civ. P.
12(b)(2) and (3) as to the Defendant BrayLLC is denied. This Court will await the results of
jurisdictional discoveryfor the purposes of ruling on Defendantabtion as to Defendants
Bartlow, Gentry,and Does 5, as well azonsideringDefendants’ alternativeequest tdaransfer
this casdo the Western District of Washington
The Clerk of the Court is hereby directed to send a certified copy of this arethoon

opinion and the accompanying order to all counsel of record.

Entered this 31d day of October, 2012.

T msivni & Jitovs’

NORMAN K. MOON
UNITED STATES DISTRICT JUDGE

%1n contrast to personal jurisdiction and venue challenges in patent cassfertof venue requests are analyzed
under the laws of the appropriate @wal circuit, not the Federal CircuiSee, e.g., Micron Tech., Inc. v. Rembus
Inc., 645 F.3d 1311, 1331 (Fed. Cir. 2011) (applying Third Circuit l&wje Nintendo Cq.589 F.3d 1194, 1197

98 (Fed. Cir. 2009) (applying Fifth Circuit law).
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