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M EM ORANDUM OPINION

JUDGE NORMAN K. M OON

Plaintiffs Kathleen and Harold Blick (tdplaintiffs'') originally filed this case in Albemarle

County Circuit Court against Long Beach M ortgage Loan Trust 2005-W 1-,3 as an action to quiet

title, essentially alleging that the assignment of their deed of trust was invalid. Deutsche Bank

National Trust Company, as Trustee for Long Beach M ortgage Loan Trust 2005-W 1,3

(dtDeutsche Bank'') timely removed the case and filed a motion to dismiss pursuant to Federal

Rule of Civil Procedure 12(b)(6).

1motion
.

For the following reasons, l will grant Deutsche Bank's

LBACKGROUND

Plaintiffs in this case possess two adjacent parcels of property in Albemarle County at

6525 Dick ïvoods Road and 6527 Dick Nuoods Road.This case arises out of a threatened

foreclosure of the property at 6525 Dick W oods Road. Plaintiffs previously filed in state court a

l A hearing on Defendant's motion is scheduled for April 22, 2013. However, upon reviewing the pleadings and
briefs submitted by the parties to date, 1 find that oral argument would not aid the decisional process. Accordingly, l
will resolve the motions without holding a hearing. See W.D. Va. Civ. R. l l(b) Cçln accordance with Federal Rule
of Civil Procedure 78(b), the Court may determine a motion without an oral hearing.'').
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Il. LEGAL STANDARD

tçA motion to dismiss under Rule 12(b)(6) tests the sufficiency of a complaint . . . (llt

does not resolve contests surrounding the facts, the merits of a claim, or the applicability of

defenses.'' Republican par/.y ofNC. v. Martin, 980 F.2d 943, 952 (4th Cir. 1992). A court

considering dismissal under Rule 12(b)(6) must take the facts in the light most favorable to the

plaintiff. Schatz v. Rosenberg, 943 F.2d 485, 489 (4th Cir. 1991). Courts are not however,

C'bound to accept as true a legal conclusion couched as a factual allegation.'' Ashcrojt v. Iqbal,

129 S. Ct. l 937, 1949-50 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555

(2007)). Rather, to survive a motion to dismiss, a complaint must contain enough factual

allegations to (tstate a claim for relief that is plausible on its face.''Twombly, 550 U.S. at 570. ln

evaluating itplausibility,'' the court may not rely on mere ûtlabels and conclusions'' or a plaintifps

ttformulaic recitation of a cause of the elements of a cause of action.'' 1d. at 555. lnstead, the

factual allegations must be enough to raise d$a right to relief above the speculative level.'' f#.

Thus, a ttclaim has facial plausibility when the plaintiff pleads factual content that allows the

court to draw the reasonable inference that the defendant is liable for the misconduct alleged.''

Iqbal, 129 S. Ct. at 1949.

ln order to allow for the development of a potentially meritorious claim, federal courts

have an obligation to construe pro se pleadings liberally. See, e.g., Boag v. M acDougall, 454

U.S. 364, 365 (1982) (citation omitted). Moreover, 6illliberal construction of the pleadings is

particularly appropriate where . . . there is zpro se complaint raising civil rights issues.'' Smith v.

Smith, 589 F.3d 736, 738 (4th Cir. 2009) (quoting f oe v. Armistead, 582 F.2d 1291, 1295 (4th

Cir. 1978)). Nevertheless, çigplrinciples requiring generous construction of pro se complaints are

not . . . without limits.'' Beaudett v. City ofHampton, 775 F.2d 1274, 1278 (4th Cir. l 985).





the parties are identical or in privity with each other; and (3) the claim made in the later suit

arises from the same conduct, transaction, or occurrence as the claim in the first suit.

Blick 1 clearly constituted a final judgment on the merits. l dismissed with prejudice al1

of Plaintiff's claims for failure to state a claim, and the Fourth Circuit affirmed. The next

issue the identity of the parties is somewhat more complicated. Plaintiffs allege that this

action is against a new party the trust itself rather than the trustee. Defendant responds that

under Virginia law, a trustee lacks the capacity to sue and be sued. Since a trust is neither an

individual nor a corporation, Federal Rule of Civil Procedure 17(b)(3) applies in determining its

capacity to sue and be sued. Rule 17(b)(3) provides that the law of the state where the court is

located shall determine whether a party has the capacity to sue or be sued. Under Virginia law,

(sgulnless a statute expressly provides otherwise, a trust as such cannot sue or be sued; actions

must be brought by or against the trustees.''1-5 Sinclair and M iddleditch, Virginia Civil

Procedure j 5.10 (5th ed. 2008) (citing Yonce v. Miners Mem. Hosp. Ass 'n, 161 F. Supp. 178

(W.D. Va. 1958)).

Deutsche Bank requests that this Court drop the trust as a defendant and add the trustee,

Deutsche Bank, as the proper defendant. Substitution of a party is a matter of procedure

governed by federal law under Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). Federal Rule of

Civil Procedure 2 1 provides that dsgoln motion or on its own, the court may at any time, on just

terms, add or drop a party.'' Because Virginia law does not permit a suit against a trust in the

absence of specific statutory authorization, I tsnd that the trust is not the proper defendant in this

case, but rather the trustee is. Pursuant to Rule 21, l therefore drop the trust, Long Beach

M ortgage Loan Trust 2005-W L3, as a party, and add as a party the trustee, Deutsche Bank. As a

result, l find that both this case and Blick 1 were brought against the same party, Deutsche Bank,





The Gnal requirement for applying res judicata is that the claims in the later suit arise

from the same ççconduct, transaction, or occurrence'' as those in the first suit. Defendants note

that in both of their cases, the Blicks present their claims as actions to quiet title and seek the

same relief that the Court declare the deed of trust and note void and enjoin foreclosure.

Moreover, res judicata bars not only claims that were in fact brought in the earlier suit, but also

those that could have been litigated. See Martin-Bangura, 640 F. Supp. 2d at 738 (quoting

Ware, 421 S.E.2d at 445).

Plaintiffs contend that they have brought a new cause of action despite explicitly stating

in their complaint that they have previously argued three of the five dtFacts'' that appear to

summarize why they believe foreclosure is unlawful. After acknowledging that Virginia's tinon-

judicial foreclosure laws do not require entities to prove their standing or authority in a court of

1aw prior to commencing a foreclosure action,'' Plaintiffs say that in their new suit they have

added a new cause of action alleging that Virginia's non-judicial foreclosure laws are

unconstitutional. However, this constitutional argument and the other isFact'' that Plaintiffs state

has not previously been argued both rely on the same underlying conduct or transaction that was

the basis for the Plaintiffs' first suit- namely, the assignment and securitization of their loan.

Regardless of whether these new claims have merit, it appears that they could have been brought

in the first case, and thus satisfy Virginia's same transaction requirement for res judicata.

1V. CONCLUSION

I find that Deutsche Bank has satisfied a1l of the requirements for res judicata, and l will

therefore grant the motion to dismiss with prejudice. An appropriate order accompanies this

mem orandum opinion.




