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IN THE UNITED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF VIRGINIA

CHARLOTTESVILLE DIVISION

ALAN L. COOK AND JACKIE A. COOK,

Plaintiffs, Civil Action N o. 3:14CV00007

M EM ORANDUM  OPINION

By: Hon. Glen E. Conrad
Chief United States District Judge

CITIFINANCIAL, INC. and
A LG TRUSTEE, LLC,

Defendants.

Alan and Jackie Cook filed this action against CitiFinancial, lnc. (6(Citi'') and ALG

Trustee, LLC (ûIALG Trustee'). Citi has moved to dismiss the complaint pursua.nt to Rule

12(b)(6) of the Federal Rules of Civil Procedure. For the reasons set forth below, Citi's motion

will be granted in part and denied in part.

Backaround

The following facts, taken from the plaintiffs' complaint, are accepted as true for pup oses

of the instant motion. See Erickson v. Pardus, 551 U.S. 89, 94 (2007).

On M arch 18, 2008, M r. Cook obtained a mortgage loan from Citi. The loan was

evidenced by a note signed by M r. Cook, and secured by a deed of trust on the Cooks' property

1 h te and the deed of tnzstlocated at 8241 Thomas Nelson Highway
, Lovingston, Virginia. T e no

provide that the failure to make m ortgage payments constitutes an event of default that m ay lead to

foreclosure and other rem edies in favor of the lender.

On September 12, 201 1, M r. Cook went to Citi's oftice in Charlottesville and spoke to the

company's office manager, Danielle Clements. At that tim e, M r. Cook ûtwas current on the note

I Both M r. and Mrs. Cook executed the deed of trust.
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but struggling to make payments and in imminent danger of default.'' Compl. ! 19. When Mr.

Cook shared this information with M s. Clem ents, she suggested that he consider pursuing a

m ortgage loan modification under the federal Home Affordable M odification Program

($iHAMP''). Ms. Clements advised Mr. Cook that he would be required to stop making his

mortgage paym ents and allow his home to fall into foreclosure in order to qualify for the program .

She claimed that Citi would dihave to modify the 10a115' once his hom e fell into foreclosure, and that

Citi would û'probably be able to cut ghisl interest rate to under four percent (andl reduce the amount

Lhe owedj by 25 to 30 thousand dollars.'' 1d. at !! 2l, 25.

M r. Cook responded that he was tileery'' about the possibility of foreclosure, and advised

Ms. Clements that he would need time to think about the requirements that she mentioned. Ld..a at

!! 22, 26. When Mr. Cook asked what he would need to do if he elected to take this course of

action, M s. Clements responded as follows: ûiYou do nothing, don't come back here, or anything.

gstop) making the payments, and you will begin to get letters from the loan gmoditication) people,

but ignore the letters until you get a date for a foreclosure sale and then call the oftice listed on the

letter and they'll get you started.'' Id. at ! 27.

Relying on M s. Clements' representations, which the plaintiffs now claim were false, M r.

Cook subsequently stopped making his mortgage payments. In the spring of 2012, Mr. Cook

began receiving correspondence from Citi informing him of his default and directing him to call a

toll free number for assistance. However, ûûbecause Clements had told (him) he would receive

such letters and that he should not respond until the letters advised him he was in foreclostlre, (Mr.j

Cook, doing what Clementgsl had told him to do, did not respond to such correspondence.'' 1d. at

! 4 1 .
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At some point prior to 2013, Citi engaged One Main Financial (6(One Main'') to service Mr.

Cook's loan, On June 17, 2013, M r. Cook received a letter from One M ain encouraging him to

call Ronald Bates in One M ain's loss m itigation department for help in resolving his mortgage

payment issues. That sam e day, M r. Cook received a letler from Atlantic Law Group advising

him that ALG Trustee had been appointed as substitute trustee, and that his property would be sold

at a foreclosure sale on July 17, 2013.

Based on his initial conversation w ith M s. Clem ents, M r. Cook believed that it was now

tim e for him to pursue a HAM P loan m odification. He subsequently placed over 20 phone calls to

One M ain in an effort to reach M r. Bates. On several occasions, the line went dead following a

short recording, and he was unable to leave a message. On other occasions, M r. Cook briefly

spoke to representatives who proceeded to hang up on him.

On July 1 1 , 2013, M r. Cook spoke to a One M ain representative nnm ed Patricia, who

advised him of several item s of inform ation that he would need to provide with his application for

a loan modification. Patricia gave M r. Cook a fax number to use for submitting the necessary

docum ents and told him that his case had been assigned to Charissa Brown-W arren.

On July 15, 2013, Mr. Cook spoke to M s. Brown-W arren, who introduced herself as the

loss mitigation department supervisor. M s. Brown-W arren advised M r. Cook that his case was

on hold because certain income documents pertaining to M r. Cook's federal government benefits

had not been dated for the current year. She indicated that his case would remain on

ûûpending/hold status'' for 30 days in order for him to obtain the necessary docum ents, and that the

scheduled foreclosure would be postponed during that time. Ld-us at !( 55.

M r. Cook subsequently made arrangem ents for the requested incom e docum ents to be sent

to One M ain. On July 17, 2013, M r. Cook called One M ain and spoke to a representative nam ed
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M iriam. M iriam told Mr. Cook that she had 'tgreat news,'' and that dcit looked like the

underwriters had approved a loan modification.'' Id. at ! 65. However, later that day, Mr. Cook

called the sam e phone number and spoke to a One M ain representative nnmed Taskeba. After

confinning M r. Cook's identity, Taskeba told him that the foreclosure sale would proceed that day

as originally scheduled, because M r. Cook failed to timely provide the necessary income

documents. W hen M r. Cook asked her about the 30-day hold that M s. Brown-W arren had

mentioned, the representative indicated that çishe had never heard of such a thingr'' and that there

was nothing that he could do to stop the foreclosure sale. J-p..s at ! 67.

Upon receiving this information, M r. Cook rushed to see an attorney in Lovingston.

Although the attorney wrote a letter to Atlantic Law Group on M r. Cook's behalf, it was too late

for the plaintiffs to stop the foreclosure sale, which took place at 1 :30 p.m , that day.

Citi submitted the highest bid for the Cooks' property. On August 19, 2013, a trustee's

deed was recorded in the land records of N elson County, Virginia, conveying the property to Citi.

On September 10, 2013, Citi filed an unlawful detainer action against the Cooks in the General

District Court of Nelson County.

to Citi.

The General District Court awarded possession of the property

On Febnlary 3, 20 l4, the Cooks tiled the instant action against Citi and ALG Trustee in the

Circuit Court of Nelson County, asserting claims of fraud, constructive fraud, breach of the deed of

2 Citi removed the case totrust, and breach of the implied covenant of good faith and fair dealing.

this court. Upon removal, Citi moved to dismiss the complaint pursuant to Rule 12(b)(6) of the

Federal Rules of Civil Procedure. The court held a hearing on the m otion on April 21, 2014.

2 ALG Trustee was named as a ççnominal defendanty'' since it executed the deed conveying the
property to Citi.



Standard of Review

W hen deciding a m otion to dismiss for failure to state a claim , the court must accept as tnze

a1l well-pleaded allegations and draw all reasonable factual inferences in the plaintiffs' favor.

Vitol. S.A. v. Primerose Shippinc Co., 708 F.3d 527, 539 (4th Cir. 2013). tçWhile a complaint

attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual allegations, a

plaintiff s obligation to provide the grounds of his entitlement to relief requires more than labels

and conclusions, and a formulaic recitation of the elements of a cause of action will not do.'' Bell

Atl. Com. v. Twombly, 550 U.S. 544, 555 (2007) (internal citation and quotation marks omitted).

To survive dism issal for failure to state a claim , ç$a com plaint must contain sufficient factual

matter, accepted as true, to 'state a claim to relief that is plausible on its face.''' Ashcroft v. Iqbal,

556 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 570). In reviewing a Rule 12(b)(6)

motion, the court may consider the complaint, its attachments, and documents çsattached to the

m otion to dism iss, so long as they are integral to the complaint and authentic.'' Sec'y of State for

Defence v. Trimble Navication Ltd., 484 F.3d 700, 705 (4th Cir. 2007).

Discussion

1. Counts One and Two: Actual Fraud and Constructive Fraud

ln Counts One and Two of their complaint, the Cooks assert claims for actual fraud and

constructive fraud against Citi. To support these claim s, the plaintiffs allege that Citi

representatives made false statements to M r. Cook, either intentionally or negligently, on m ultiple

occasions. Specitically, the plaintiffs allege that on September 12, 201 1, Danielle Clem ents

falsely inform ed M r. Cook that he would have to stop making his m ortgage payments and allow

his home to fall into foreclosure in order to qualify for a HAM P loan modification. The plaintiffs

also assert that Clem ents falsely advised him that he should ignore any loan modification letters



until he received notification of the date for the foreclosure sale. Additionally, the plaintiffs

allege that on July 15, 2013, Charissa Brown-W arren falsely advised M r. Cook that his loan

m odification application had been placed on hold for 30 days, and that the foreclosure sale

would be stayed during that tim e. The plaintiffs claim that M r. Cook reasonably relied on each of

these false statements to his detriment.

Under Virginia law, tçla) cause of action for actual fraud requires the plaintiff to prove: (1)

a false representation, (2) of a material fact, (3) made intentionally and knowingly, (4) with intent

to mislead, (5) reliance by the party misled, and (6) resulting damage to the party misled.'' Cohn

v. Knowledge Connectionss lnc., 585 S,E.2d 578, 581 (Va. 2003). To prevail on a claim for

constructive fraud, a plaintiff must prove that the defendant negligently m ade a false

representation of a material fact, and that he suffered damage as a result of his reasonable reliance

on the misrepresentation. See Bank of Montreal v. Sicnet Bnnk, 193 F.3d 818, 826-27 (4th Cir.

1999). Fraud claims are subject to Rule 9(b) of the Federal Rules of Civil Procedure, which

requires that plaintiffs dtstate with particularity the circum stances constituting fraud . . . .'' Fed. R.

Civ. P. 9(b).

In moving to dismiss Counts One and Two, Citi argues that the plaintiffs carmot establish

that Mr. Cook reasonably relied on the oral representations at issue, since the note and the deed of

trust expressly state that the failure to m ake mortgage payments may lead to foreclosure. At this

stage of the proceedings, however, the court is unable to agree. The issue of whether a party

reasonably relied on representations is ordinarily a question for the trier of fact to detennine. See

Bank of Montreal, 193 F.3d at 834 (noting that the reasonableness of a party's reliance is a

Skquestionlq to be decided by the jury in light of, inter alia, the nature of the parties and the

transaction, the representations, omissions, and distractions presented by the defendant, and the
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duties of investigation assumed by the plaintiff '); Miller v. Premier Corp., 608 F.2d 973, 982 (4th

Cir. 1979) (emphasizing that the i'issues of reliance and its reasonableness, going as they do to

subjective states of mind and applications of objective standards of reasonableness, are

preeminently factual issues for the trier of facf'). Assuming the truth of the plaintiffs' allegations

regarding the representations m ade by Citi's agents, the coul't concludes that the allegations

plausibly satisfy this element. Sees ç.c., M onison v. W ells Fargo Bnnk. N .A ,, No. 2:13cv576,

2014 U.S. Dist. LEXIS 5275, at * 19 (E.D. Va. Jan. 15, 2014) (holding that the plaintiff s

allegations satisfied the reasonable reliance element, where the plaintiff elected not to obtain

counsel to stop a foreclosure sale because he was under the impression, based on statem ents made

by the defendant's representatives, that the foreclosure sale would not take place on that date);

Bennett v. Bank of America, No. 3:12CV34-HEH, 2012 U.S. Dist. LEXIS 54725, at *26 (E.D. Va.

Apr. 1 8, 2012) (declining to dismiss the plaintiff's claim that the defendant defrauded him by

falsely representing that it would cancel a foreclosure sale); Matanic v. Wells Fargo Bank. N.A.,

No. 3:12CV472, 2012 U.S. Dist. LEXIS 135154, at * 18 (E.D. Va. Sept. 19, 2012) (holding that the

plaintiff sufticiently stated a claim for actual fraud based on conversations with an unidentified

representative of the defendant, who advised the plaintiff that the defendant would be willing to

stop the foreclosure proceedings if he provided certain tax information).

To support its argument to the contrary, Citi cites a ntunber of cases in which courts relied

on the statute of frauds to dismiss claims for fraud that were based on oral representations

regarding m ortgage loans. See, e.g., M cFadden v. Fed. Nat'l M ortg. Ass'n, No. 7: 1 1-cv-335,

20 12 U.S. Dist. LEXIS 2391, at * 1 7 (W .D. Va. Jan. 9, 2012) (noting that oral promises affecting

real estate are unenforceable) (citing Va. Code j 1 1-2); Hernandez v. United States Bank. N.A.,

No. 3: 13-cv-2164, 2013 U.S. Dist. LEXIS 181364, at *30 (N.D. Tex. Dec. 27, 2013) (holding that

7



the plaintiffs' claim that the defendants deceptively informed them to stop making payments while

their loan was being reviewed was barred by the statute of frauds adopted in Texas); Adams v. JP

Morgan Chase Bank, No. 1:10-cv-4226, 201 1 U.S. Dist. LEXIS 67982, at * 17 (N.D. Ga. June 24,

201 1) (noting that under Georgia law, a fraud claim cannot be founded on a promise that fails to

satisfy the statute of frauds) (intemal citation omitted). Under Virginia law, however, the statute

of frauds is no bar to a tort claim for fraud. See Colonial Ford Truck Sales, lnc. v. Schneider, 325

S.E.2d 91, 94 (Va. 1985) (dt-l-he sole function of the statute of frauds is to prevent enforcement of

an oral contract or promise as defined in the statute. The statute does not foreclose relief in a

cause in equity based upon misrepresentation, and it does not apply to a tort claim based upon

actual fraud. Hence, the trial court erred in holding that (the plaintiff'sj fraud claim was barred by

the statute of frauds.'') (internal citation omitted); see also Bennett, 2012 U.S. Dist. LEXIS 54725,

at *27-28 (emphasizing that the statute of frauds had tcno bearing on Plaintiff's fraud claim''). For

these reasons, Citi's motion to dismiss will be denied with respect to Counts One and Two.

lI. Count Three: Breach of the Deed of Trust

ln Count Three of the complaint, the plaintiffs claim that Citi breached the provision of the

deed of trust requiring compliance with ktapplicable law'' by foreclosing on their property while

' HAM P loan modification application was still pending.3M r
. Cook s The plaintiffs contend that

this course of action violated the HAM P guidelines contained in a Supplemental Directive issued

3 Section 1 7 of the deed of trust provides that, if a borrower fails to cure a default, ldlaender, at
Lender's option, may declare a1l of the sums secured by this Deed of Trust to be immediately due and
payable without further demand and may invoke the power of sale and any other remedies permitted by
applicable law.'' Deed of Trust j 17. lf the lender invokes the power of sale, it is required to provide
fknotice of sale in the manner prescribed by applicable law.'' ld. The deed of trust states that ttltlhe state
and local Iaws applicable to this Deed of Trust shall be the laws of thejurisdiction in which the Property is
located,'' but that kigtlhe foregoing sentence shall not limit the applicability of Federal law to this Deed of
Trust.'' ld. at j 13.
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4 d that these guidelines areby the United States Department of the Treastzry on April 6
, 2009, an

incorporated into the deed of trust.

Three is without merit.

For the following reasons, the court concludes that Count

Under Virginia law, a deed of trust is considered a contract and must be construed as

written, without adding term s that were not included by the parties. M athews v. PHH M ortg.

Corp., 724 S.E.2d 196, 200-01 (Va. 2012). The term dtapplicable law,'' on which the plaintiffs

rely, has been construed narrowly by most courts. Condel v. Bank of Am erica. N .A ., No.

3:l2CV212-HEH, 2012 U.S. Dist. LEXIS 93206, at *22-23 (E.D. Va. July 5, 2012); see also

Polinovskv v. Deutsche Luhhansa. AG, No. 1 1CV780, 2012 U.S. Dist, LEXIS 44363, at *8 (N.D.

111. Mar. 30, 20 12) (surveying cases that have 'trejected the argument that a generic boilerplate

reference to compliance with al1 tapplicable law ' incom orated certain specitic regulations into the

contract at issue''). Absent clear language to the contrary, this tenu is generally understood to

incorporate only those law s which exist at the tim e the contract was formed, and is not intep reted

to incorporate future changes to the law. Condel, 2012 U.S. Dist. LEXIS 93206, at *23-24 (citing

cases); see also Gazale v. Gazale, 250 S.E.2d 365, 366 (Va. 1979) (ksNew statutes are usually

presumed to operate prospectively only, . . . and contractual rights and duties are controlled by the

1aw in effect at the time the contract was executed.'l; Kia Motors America. Inc. v. Glassman

Oldsmobile Saab Hvundai, Inc., 706 F.3d 733, 738 (6th Cir. 2013) (t((11t is a generally accepted

rule of constnzction that changes in the 1aw subsequent to the execution of a contract are not

deemed to become part of gthel agreement unless its language clearly indicates such to have been

4 See HAMP Supplemental Directive 09-01, at 14 (Apr. 6, 2009) (GçTo ensure that a borrower
currently at risk of foreclosure has the opportunity to apply for the HAM P, servicers should not proceed
with a foreclosure sale until the borrower has been evaluated for the program and, if eligible, an offer to
participate in the HAMP has been made.'') (available at hups://- .hmpadmin.com//podal/programs/
docs/hamp- servicer/sdogol .pdg (last visited May 15, 20 14).
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(thel intention of gthel parties.'') (intemal citations and quotation marks omitted).

In this case, even assum ing that the Treasttry Departm ent's Supplem ental Directive has the

5 it is undisputed that the docum ent was not issued until April of 2009 more than aforce of law , ,

year after the Cooks executed the deed of tnlst in favor of Citi. ln the absence of any language

clearly indicating the parties' intention to be bound by f'uture laws, the court concludes that the

Supplem ental Directive is not incorporated in the deed of trust, and that the plaintiffs tûtherefore

cannot rely on (the lender'sq purported violation of (thel Supplemental Directive . . . as grounds for

breach of contract.'' Condel, 2012 U.S. Dist. LEXIS 93206, at *25. Accordingly, Citi's motion

to dism iss will be granted with respect to Count Three.

111. Count Four: Breach of the Im plied Covenan)t of Good Faith and Fair Dealine

ln their fourth count, the plaintiffs claim that Citi breached the implied covenant of good

faith and fair dealing under the Uniform Commercial Code (1$UCC''), as adopted in Virginia, by

engaging in the conduct outlined above. See Compl. !! 128-129 (çdBecause the note was a

negotiable instrument under the UCC, and because Va. Code j 8.1A-304 imposed the duty of good

faith and fair dealing on the holder of the note, the deed of tnzst also canied with it an implied duty

of good faith and fair dealing as required by such statute. The actions by CitiFinancial . . .

constituted breaches of the aforesaid implied covenant of good faith and fair dealing.'').

The court agrees with Citi that Cotmt Four is subject to dismissal for several reasons.

First, çithe UCC does not apply to transfers of real property.'' Jones v. Fulton Bank. N .A., No.

13-2034, 2014 U.S. App. LEXIS 6517, at *4 (4th Cir. Apr. 9, 2014) (aftirming the dismissal of a

5 The plaintiffs acknowledge the weight of authority is against them on this issue. See Pls.' Br. in
Opp'n at 20 ($ûA greater problem for the Cooks on this issue is the question whether the federal guideline
prohibiting foreclosure while a HAM P application is pending constitutes a federal administrative rule with
the force of law. On this issue, three circuit courts in Virginia have held against the contention that HAMP
Supplemental Directive No. 09-01 . . . constitutes a federal administrative rule with the force of 1aw.'').
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claim for breach of the implied covenant of good faith and fair dealing that was premised on

similar allegations) (citing Greenwood Assocs.. lnc. v. Crestar Bank, 448 S.E.2d 399, 402 (Va.

1994)). Second, even if the deed of trust falls under the UCC as the plaintiffs argue, their claim

fails because isthe failure to act in good faith . . . does not amount to an independent tort,'' but

instead itgives rise only to a cause of action for breach of contract.'' Charles E. Brauer Co. v.

NationsBank of Va.. N.A,, 466 S.E.2d 382, 385 (Va. 1996). Moreover, the terms of the note and

the deed of tnzst expressly allow Citi to foreclose in the event of default, and neither the note nor

the deed of trust create a duty on the part of Citi to facilitate a loan modification. Because the

implied covenant of good faith and fair dealing i'does not prevent a party from exercising its

explicit contractual rights,'' or 'ûcompel a party to take aftirmative action not otherwise required

under the contract,'' the court concludes that the complaint fails to state a plausible claim for

recovery under this theory of liability. Rehbein v. CitiM ortgages lnc., 937 F. Supp. 2d 753, 763

(E.D. Va. 2013) (internal citations and quotation marks omitted); see also Bennett, 2012 U.S. Dist.

LEXIS 54725, at +29 (dismissing a tfstand-alone implied covenant claim'' in a similar case).

Accordingly, Citi's motion will be granted with respect to Count Four.

Conclusion

For the reasons stated, Citi's motion to dismiss will be granted in part and denied in part.

The Clerk is directed to send certitied copies of this memorandum opinion and the accompanying

order to a11 counsel of record.

ENTER: This l?' day of May, 2014.

Chief United States District Judge


