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al1 others similarly situated,
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M EM OM NDUM  OPINION

By: Hon. Glen E. Cozlrad
Chief United States District Judge

Plaintiff,

F. GLENN AYLOR, et al.,

Defendants.

Plaintiff Shen'y Lyhn Thornhill, on behalf of herself and as administrator of the estate of

her son, Shawn Christopher Berry, filed this action plzrsuant to 42 U.S.C. j 1983 and Va. Code

Ann. j 8.01-50, #.1 secl., against the Censral Virginia Rçgional Jail Authori'ty (the dtAuthority'),

Superintendant F. Glezm Aylor, and several officers and nurses at Central Virginia Regional Jail

(tICVRJ'') after Berry died while in custody. The case is presently before the court on

defendants' motion to strike portions of the nmended complaint. For the following reasons, the

court will deny the motion.

Backaround

On August 7, 2014, Berry was arrested by deputies from the Orange Cotmty Sheriff's

Department on outstanding warrants. At the time of his arrest, Berry had been addicted to

alcohol for over twenty years and heroin for about ten years, and he informed the deputies that he ,

would experience severe withdrawal injail. Berry's girlfriend also told the deputies that Ben'y

would experience withdrawal symptoms in jail, and that he had to be placed in intensive caze the

last time he went to jail.While in custody at CVRJ, Berry began to experience withdrawal
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symptoms. Medical staff at CVRJ provided Berry with medication and Gatorade, took his vitals,

and monitored his condition. Officers at CVRJ also assisted Ben'y on several occasions, nnmely

when he fell out of his bunk, could not stand in the shower, and soiled his jumpsuit. Over the

colzrse of two days, Berry's health deteriorated, and he passed away on August 9, 2014.

ln the nmended complasnt, Thornhill alleges that the Authority, Aylor, and several

officers and ntlrses at CVRJ were deliberately indifferent to Berry's sefious medical needs,

speciscally alcohol and heroin withdrawals, in violation of j 1983 and Virginia's wrongful death

statute. ln several paragraphs in the nmended complaint, Thornhill asserts that defendants

ççtortttred'' and ççkilled'' Ben'y. Am. Compl. !! 1, 7-16. Similarly, Thornhill also states that çtajail

sentence should not be a death sentence,'' 1d. at ! 3, and that the CVRJ staffperformed none of

the medical procedures as required by CVRJ'S policies or performed them in a way ççdesigned to

inflict maximllm pain and suffering to Berry,'' J.1.J., at !( 40. According to the complaint, the

counties that control and support CVRJ ttmust provide adequate resources to allow for proper

medical care at CVRJ.'' Id. at ! 2. Finally, the complaint describes the commllnications between

Berry, his girlfriend, and the deputies prior to his transfer to CVRJ. See id. !! 21-24. Defendants

move to strike these portions f'rom the amended complaint. The parties have waived oral

argument on the motion. The motion has been fully briefed and is dpe for disposition.

Discussion

1. Procedural Bar to M otion to Strike

As an initial m atter, the court must first determ ine whether defendants' m otion to strike is

procedurally barred. Rule 12(g) of the Federal Rules of Civil Procedlzre provides that &Ga party

that makes a m otion under this rule must not m ake another m otion under this l'ule raising a

defense or objection that was available to the party but omitted âom its earlier motion.'' Fed. R.



Civ. P. 12(g)(2). There are exceptions to this nzle, however, for defenses based on faillzre to state

a claim for which reliçf can be granted, failure to join an indispensible party, failure to state a

legal defense to a claim, and lack öf subject matterjmisdiction. Fed. R. Civ P. 12(h)(2)-(3).

Thornhill argtzes that defendants' motion to strike is ban'ed pttrsuant to Rule 12(g)(2) because

defendants did not raise these objections in their earlier Rule 12(b)(6) motions to dismiss. In

response, defendants contend that they preserved their objections in their motions to dismiss and,

in the altemative, that Rule 12(g)(2) does not apply to motions to strike pursuant to Rule 1249

because the court has authority to strike pleadings on its own.

Although there is little caselaw on this issue, the court finds more persuasive the

authorities that have applied Rule 12(g)(2) to motions to strike based on the fttmder this rule''

language in Rule 12(g)(2) and the narrow exceptions to the nzle. See. e.g., Chappelle v. Suntrust

Mort.s lnc., No. 14-cv-03745-YGR, 2015 U.S. Dist. LEXIS 163107, at *5-6 (N.D. Cal. Dec. 4,

2015); United States ex rel. Powell v. Am. Intercontinental Univ.. lnc., 756 F. Supp. 2d 1374,

1380-8 1 (N.D. Ga. 2010); Cima v. Wellpoint Healthcare Networkse Inc., No. 05-cv-4127-JPG,
l

2007 WL 1068252, at *3 (S.D. 111. Apr. 6, 2007); 2 James W m. Moore et al., Moore's Federal

Practice j 12.21 (3d ed. 2007) ((&Rule 12(g)'s consolidation requirement applies not only to Rule

12(b) defenses, but also to a . . émotion to strike under Rule 1249.''). Moreover, the court fmds

that defendants' objections to the language in the nmended complaint were available to them

when they filed their motions to dismiss. The court notes that the contentious portions of the

am ended com plaint were also included in Thornhill's initial com plaint. Finally, the court is not

persuaded by defendants' argument that they preserved their objections by simply stating that the

complaint (tpaints a grossly distorted picture of what happenedg.l'' CVRJ'S Mem. in Supp. of

Mot. to Dismiss, Docket No. 45 at 2. At no point in tllis motion did CVRJ specifically target



these portions of the nmended complaint. Instead, they simply stated their disagreement with

Thomhill's allegations. Therefore, the court holds that defendant's motion to strike is improper

1 Nevertheless
, the court may strike portions of a pleading on its own tmdertmder Rule 12(g)(2).

Rule 12(9. See Fed. R. Civ. P. 12(9 (stating that the court may act Glon its own''). As such, the

court will consider whether to strike these portions of the nmended complaint.

II. Im m aterial, Im pertinent, or Scandalous M atters in the Am ended Com plaint

Rule 12(9 allows the.court to strike from a pleading Gcany redundant, immaterial,

impertinent, or scandalous matter.'' Fed. R. Civ. P. 12(9. Information is tsimmaterial'' for the

purposes of Rule 12(9 if it has (sno essential or important relationship to the claim for relief or

the defenses being pleadedl.q'' 5C Charles Alan Wright & Arthur R. Miller, Federal Practice &

Procedure j 1382 (3d ed. 2004); Smalls, 2015 W L 7162970, at *3. An (dimpertinent'' matter does

not tipertain, and (isj not necessary, to the issues in question.'' Smalls, 2015 'WL 7162970, at *3

(quoting Wright & Miller, supra). Finally, infonnation is EGscandalous'' if it (timproperly casts a

derogatory light on someone, most typically on a party to the action.'' W right & M iller, supra. It

is not enough that the allegation ttoffends the sensibilities of the objecting party if the challenged

allegations describe acts or events that are relevant to the action.'' 1d.

The court should use Rule 1249 sparingly, as motions to strike are generally viewed with

disfavor. W aste Mgmt. Holdings. lnc. v. Gilmore, 252 F.3d 316, 347 (4th Cir. 2001). As such, a

motion to strike should only be granted when the allegations have ççno possible relation or logical

cormection to the subject 'matter of the controversy atld may cause some form of signitkant

prejudice to one or more of the parties to the action.'' Bailev v. Fairfax Cty., No. 1:10-cv-1031,

1 Defendants also argue that they were acting in good faith by not stating their objections earlier, as they
were waiting for the decision in Smalls v. Chief of Police, No. 4:15-CV-00017, 2015 WL 7162970 (W.D. Va. Nov.
13, 2015). The com't fmds such argument unpersuasive as defendants cite no authority that recognizes a good faith
exception to 'Rule l2(g)(2).
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2010 W L 5300874, *4 (E.D. Va. Dec. 21, 2010) (quoting Wright & Miller, supra); see also

Augustus v. Bd. of Pub. Instnlction of Escnmbia Cty.. Fla., 306 F.2d 862, 868 (5th Cir. 1962)

(ççEA motion to strikej is a drastic remedy to be resorted to only when required for the purposes

of justice (and) should be granted only when the pleading to be stricken has no possible relation

to the controversy.''). Furthermore, G$(a) disputed question of fact cnnnot be decided on motion to

strike.'' Id. In such circumstmwes, the court should ççdefer action on the motion and leave the

sufficiency of the allegations for determination on the merits.'' 1d. Thus, the movant under Rule

12(9 faces a SGsizeable burden.'' Clark v. Milnm, 152 F.R.D. 66, 70 (S.D. W . Va. 1993). The

disfavored character of Rule 12(9, however, is somewhat relaxed in the context of scandalous

matter, and materials of this type often will be stricken from the pleadings in order to Sspurge the

court's sles and protect the person who is the subject of the allegations.'' Wright & Miller, supra.

In this case, defendants first argue that the statements that they deliberately Gçtortured''

and lGkilled'' Bel'ry are impertinent and scandalous. First, as to whether the allegations are

impertinent, the court snds that such langtpge does pertain to the issues in question,,nnmely

whether defendants were deliberately indifferent to Beny's serious medical need. In Estelle v.

Gamble, the United States Supreme Court stated that, when inmates' medical needs are not met,

such failure can produce ççphysical torture or a lingering death.'' 429 U.S. 97, 103 (1976)

(internal quotation marks omitted). Thornhill argues that defendants tortured Berry by denying

him medical care as he suffered from alcohol and heroin withdrawal. She contends that

defendants provided m edical care to Berry in a way that would inflict maximum pain and

suffering on Berry. Although a showing of torture is not necessary for a claim of deliberate

indifference, the court is not persuaded that such language has no possible relation to whether

defendants were deliberately indifferent to Berry's serious medical need. Deliberate indifference



requires a subjective showing that a defendant knew of a serious risk of harm to an inmate, and

that ltis or her actions were inappropriate in light of that risk. Certainly, if a defendant were to

engage in active torture of an inmate by denying him medical care, that simation would satisfy

this standard as a worst case scenario. Although the court is not persuaded that such a scenario is

present in this case, the court declines to decide such questions on a motion to strike at this stage

of the litigation. M oreover, Thornhill's complaint alleges that defendants' inaction and faillzres

caused Berry's death. Thus, the court finds that the word Stkilled'' pertains to the wrongful death

claim in the complaint, which requires a showing of G'the death of a person . .. caused by the

wrongful act, neglect or default of any persong.l'' Va. Code Ann. j 8.01-50. As such, the court

finds that such language is pertinent to the issues raised in this litigation.

Next, as to whether the allegations are scandalous, the court finds that such language does

not cast an improper light on the defendants. This case is in the early stages, and the parties have

not engaged in full discovery as to what defendants knew at the time Berry was going through

alcohol and heroin withdrawal. W hile these speciic allegations in the complaint may be

inflammatory and offensive to the defendants, the court is unable to find that the allegations have

no possible relation or logical connection to the action, or cause significant prejudice to

2defendants
.

2 h rt distinguishes this case 9om those cited in defendants' brief. First in Smalls v. Chief of Police,T e cou ,
this court struck the term S&murder'' 9om the complaint because plaintiff's claims did not require proof of
premeditation or intent to cause death. 2015 W L 7162970, at *3. In.this' case, deliberate indifference to a serious
medical need may cause an inmate to be tortured and killed. Because deliberate indifference requires a bhowing of
what a defendant subjectively knew, whether the defendant to% red an ailing inmate is pertinent to such
determination. 'Also, such language is pertinent to Thornhill's claim of wrongful death, which requires a death
caused by the wrongful act, neglect, or default of another. Second, in Estate of Goldbem  ex rel. Goldberc v.
Nimoityn, the district court struck language 9om the complaint, including Simurdery'' t'intentional killing,'' and
istorturey'' because such allegations had no factual basis and were not pertinent to whether the defendtmt was
negligent. No. 14-980, 2014 WL 6908013, at # 1 1-12 (E.D. Pa. Dec. 8', 2014). In this case, Thornhill's complaint
does not contain a negligence claim. Instead, Thornhill's claim of deliberate indifference requires a showing beyond
mere negligence, and her claim of wrongful death may be satisfed by showing a wrongful act, such as the killing of
another.
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Finally, defendants argue that the complaint contains several irrelevant alld sensational

facts. First, defendants argue that the court should strike paragraph 2 of the complaint because

the CVRJ counties are not named as defendants, and because the paragraph casts a derogatory

light on the counties. The court concludes that defendants have not adequately shown that such

language has no possible relation or logical connection to the allegations in the instant action or

causes significant prejudice to one or more of the parties to the action. In fact, such language

refers to entities that are not parties to the litigatiun, as defendants concede in their motion.

M oreover, the complaint alleges that the Authority denied basic medical care to inmates in order

to cut costs. Therefore, whether the CVRJ was adequately funded and/or had suftkient resources

has a logical connection to such claims. Second, defendants argue that the court should strike as

irrelevant matters that relate to Berry's comm tmications prior to his incarceration at CVRJ. The

court disagrees. Because deliberate indifference requires a showing of what defendants

subjectively knew, the statements made by Berry and llis girlfriend to the deputies at the time of

their arrests and the statements made by the deputies to CVRJ at the time of Berry's transfer to

CVRJ are relevant to this question.

Overall, the court finds that defendants have not met their heavy btlrden of showing that

these allegations are immaterial, impertinent, or scandalous. Therefore, the court finds no

persuasive basis upon which to strike such language from the nmended complaint at this stage in

3 Accordingly
, the motion to strike will be denied.the litigation.

3 The court notes
, however, that the parties are 9ee to make similar arguments pmsuant to the Federal Rules

of Evidence in their pre-kial motions. It is not appropriate for the cotu't to decide these issues on a motion to strike.
See Stipe v. Trecre. No. 15-2515, 20 15 WL 50 12375, at *6 (E.D. La. Aug. 19, 2015) (fd(Tjo the extent that
Plaintiff's claims are false, or Sgossip' as asserted by Defendants, they will have to be resolved at a stage in the
proceeding when the assessment of disputed questions of fact is appropriate-not in a motion to strQe.''l.



Conclusion

For the foregoing reasons, the court will deny defendants' motion to strike. The Clerk is

directed to send certified copies of this memorandmn opinion and the accompanying order to all

cotmsel of record.

DATED: This ;J day of January
, 2016.

Chief United States District Judge
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