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IN THE UNITED STATES DISTRICT COURT
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CANADA,
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M EM ORANDUM  OPINION

By: Hon. Glen E. Com'ad
United States District Judge

ANDREw  HoLM Es, JOHN DOEs 1-3,
d ALBEM ARLE cotm rry,

Defendants.

Bianca Johnson and Delmar Canada filed this civil rights action under 42 U.S.C. j 1983

against M drew Holmes, a police officer employed by the Albem arle County Police Departm ent

(;W CPD'')' three tmknown police officers; and Albemarle County (Gçthe Cotmty''l. The action

adses from Holm es' efforts to seazch the plaintiffs'residence following a traffic stop. The

plaintiffs claim that Holm es engaged in racial profiling in violation of the Equal Protection Clause

of the Fourteenth Amendment and that the Cotmty is subject to mllnicipal liability for the alleged

violation. Holmes and the Cotmty have moved for summary judgment. For the following

reasons, the motion will be granted in part and denied in part.

Backcround

The following facts are either tmdisputed or presented in the light most favorable to the

plaintiffs. See Anderson v. Liberty Lobbv. Inc., 477 U.S. 242, 255 (1986); Libertarian Party of

Va. v. Judd, 718 F.3d 308, 313 (4th Cir. 2013).

1. The Traffic Stop and Subsequent Search of ihe Plaintiffs' Residenke

On the afternoon of April 26, 2014, Holm es, who is Caucasian, was on duty as a patrol

oftker for the ACPD. His (çmain goal'' that day was to use tçtraffic enforcement . . . as a tool to do
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criminal interdiction.'' Holmes Dep. 227, Docket No. 49-1., see also id. (explaining that ldyou

utilize traffic laws, different infractions of the traffic laws to initiate stops on people and do

criminal interdiction'' for çtthe gnmut of criminal elementsy'' including tGnarcotics'). According to

Holmes, such work is necessary because Eçgnjo one drives arotmd with signs on the side of their car

that say tl'm canying drugs.''' Id.

Holmes parked his patrol vehicle in the parking 1ot of a Super 8 motel on Greenbrier Drive

in Charlottesville, Virginia, where the ACPD Gstendled) to have incidents'' 'involving (Gnarcotics

activities.'' Id. at 13. The motel is located across the street from a 7-Eleven convenience store.

As part of his criminal interdiction efforts, Holmes ran the license plates (or Sttags'') of vehicles in

the parking lots of both businesses thzough the Virginia Criminal Infonnation Network (&(VC1N'')

system .

At approximately 5:43 p.m., after running the tajs on several other vehicles, Holmes ran

the tag on a BMW  7-series sedan with the license plate number W ZA5310. Holmes learned that

the vehicle was registered to Bianca Johnson. Holmes remembered hearing about a previous call

for service involving Johnson and her husband or boyfriend. At that tim e, Holmes searched

.rnother police database to check for individuals lirlked with Jolmson. Holmes discovered that

Delmar Canada was listed as an Stassociate'' of Johnson. Holmes Decl. ! 6, Docket No. 46-2.

Holmes remembered hearing Canada's nnme in relation to the previous call for selwice. He also

recalled hearing that Canada's license was suspended. Holmes clicked on a hyperlink associated

with Canada's nam e and was able to see a photograph of Canada. He learned that Canada's

driver's license had been suspended for failing to pay child support.

At some point during that process, an African-O nerican m an exited the 7-Eleven and got

in the driver's seat of the BM W  sedan. Holm es m atched the photograph from the police database



to the man who entered the vehicle and detennined that Canada was the driver. Consequently,

after Canada exited the 7-Eleven parking 1ot and turned on to Greenbrier Drive, Holm es initiated a

traffic stop of the vehicle. Canada imm ediately pulled into the parlcing lot of a nearby business,

where the stop was conducted.

The recording equipment in Holmes' patrol car captured the traftk stop on video.* After

approaching the vehicle, Holmes asked Canada why he was out driving and intbrmed him that his

license was suspended. In response, Canada indicated that he was not 'àware that llis license was

suspended and that he had not received any paperwork advising him of the suspension. Canada

advised Holmes that he had previously paid $1,500.00 to get his license back after failing to make

child support payments. Holmes subsequently inquired as to whether Canada had the veilicle

registration. He then commented on the large size of Canada's cell phone and peered into the

window of the vehicle. Shortly thereafter, a dispatcher radioed Holmes and advised him that
'$

records indicated that Canada's license had been suspended on M arch 28, 2013, and that notice

had been delivered via first class mail. In the meantime, Canada contacted Johnson and azranged

for her to bring the vehicle registration to the scene of the traffic stop. W hile waiting for Johnson,

Holmes retumed to his patrol vehide.

Several minutes later, just before Johnson anived, Holmes returned to Canada's vehicle

and inquired as to how much he still owed for child support. Holmes explained that Canada's

license w as still suspended due to failing to make child support paym ents. At that point, Johnson

arrived at the scene of the traffic stop with the vehicle registration. Johnson, who is also

African-American, was driving a BM W  sport utility vehicle. Holm es advised them  that Canada

would not be allowed to drive the BM W  sedan from the scene.

# The court has reviewed the video, which is designated as Defendants' Exhibit 4, Docket N o. 46-4.



W hile Holmes was talking to Canada arld Johnson, a female officer approached Johnson's

vehicle. After Holmes answered questions from Johnson regarding the basis for the stop and the

m alm er in which Holm es had determ ined that Canada's license was suspended, Holm es and the

female officer rettumed to the patrol vehicle. W hile there, the female officer observed that Canada

was driving a çsnice car.'' See Video of Traffic Stop 13:16. In response, Holm es noted that it was

an Csexpensive car.'' 1d. at 13:20.

Johnson subsequeptly approached Holmes' patrol vehicle and requested Holmes' badge

nllmber and a business card, which he gave her. After she walked away from the vehicle, Holmes

commented to the female officer that Jolmson was probably upset because he had nm the tags on

the vehicle Canada was driving. Holm es noted that he did not care if Johnson was upset.

At the conclusion of the traffic stop, Holmes issued Canada a summons for driving on a

suspended license. After going over the slzm mons with him, Holm es explained that if Canada

took care of the child support paym ents and got his license back from the Departm ent of M otor

Vehicles ($çDMV''), the state court might reduce the charge to driving without a license.

Following the traffic stop, Holm es ran additional license plates through the VCIN system .

At some point thereafler, Holmes contacted a supervisor with the Jefferson Area Drug

Enforcement (CIJADE'') task force and inquired as to whether there were any active dnlg

investigations involving Canâda. The supervisor advised Holmes that Canada's nnme was

familiar but that he was not involved in any open investigations by the task force.

On April 27, 2014, Holmes applied for a w arrant to search the plaintiffs' residence for the

suspension notification paperwork that purportedly had been m ailed to Canada. In the affidavit

submitted in support of the search warrant, Holm es stated that the search was requested in relation
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to the offense of Stlojperating a motor vehicle on the public roadways of the Commonwea1th while

license or privilege to drive has been suspended in violation of Virginia gq ode 46.2-301.'' Aff.

for Search W arrant, Docket No. 46-5. h h warrant w as issued by a m agistrate that sam eT e searc

day. The warrarlt directed officers to çtforthwith search'' the plaintiffs' residence, Gieither in day or

night'' for the CtDepartment of M otor Vehicles suspension notification form for Delmar Gene

Canada.'' Search W arrant, Docket No. 46-5.

Although Holmes had previously issued citations to over 50 people for driving on a

suspended license, he had never applied for, or executed, a warrant to search for a suspension

notice from the DM V. Likewise, there is no evidence that anyone else in the A CPD had taken
?

'

such action. See Rule 30(b)(6) Dep. of Lieutenant Darrell Byers 78, Docket No. 49-7

(acknowledging that the deponent had never obtained a warrant to search for a DMV notification

form  in his 18 years as a police officer, and that he did not know of any other officer who had done

so). Holmes claims that he had lenrned from another officer who had attended Stsome sort of gang

training'' that Esobtainling) search warrants ginj reference to driving suspended notifications'' could

be used Stas part of an investigative tool.'' Holm es Dep. 51. In this particular case, Holmes

believed tsthat there was a possibility that ghe) would find some narcotics inside gthe plaintiffs')

residence.'' Holmes Dep. 67; see also id. at 68 (tThe warrant was obtained as part of an

investigation in reference to the driving suspended notification.

going to find narcotics inside that residence? Yes, sir.'').

W as there a possibility that 1 was

Holm es and two other officers executed the search warrant five days later, after 1 1:00 p.m .

on a Friday night. During the search, Holm es m ade com ments about the money that he located in

the residence. Ultimately, he and the other yfficers did not find the DMV notice or any narcotics.

Prior to leaving the plaintiffs' residence, Holmes retunzed Canada's driver's license to him .



II. Statistical Evidence

Holmes was ordinarily assigned to sectors 1 and 2 of the ACPD tenitory. The traffic stop

and subsequent search occurred within those sectors. According to statistical data generated by

the ACPD, the population of sectors 1 arld 2 is 68.04% white and 18.21% black. The population

of the entire cotm'ty is 80.56% white and 9.69% black.

The record includes a racial breakdown of the summonses/citations issued by Holmes in

years 2009 through 2016, and a racial breakdown of the arrests made by Holmes dlzring those dnme

years. For a1l of the other oftkers assigned to sectors 1 and 2, the record includes a racial

breakdown of their citations and m'rests in 2015.

From 2009 through 2016, Holmes issued 655 summonses. Of those, 46.56% were issùed

to black individuals and 53.13% were issued to white individuals. Dtlring the sape time period,

Holmes made 330 arrests. Of the individuals arrested, 60.30% were black, and 39.70% were

white.

In 2015, the only year that data was provided for al1 oficers assigned to sectors 1 and 2,

Holmes issued sllmmonses to 92 individuals. Of those, 51.09% were black and 47:83% were

white. That sam e year, Holmes m ade 67 arrests. Of the individuals arrested, 59.70% were black

M-
and 40.30% were white.

A11 of the other ACPD officers assigned to sectors 1 and 2 issued a total of 285 summ onses

in 2015. Of those, 21 .75% were issued to black individuals and 73.68% were issued to white

individuals. That snme year, a11 of the other officers assigned to sectors 1 and 2 m ade a total of

207 arrests. Of the individuals arrested, 38.16% were black and 60.87% were white.
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111. The ACPD 'S Polices and Responses to Complaints

In 2002, the ACPD adopted a policy on tçbias-based policing.'' Seç ACPD Rule 1-05 at 1,

Docket No. 46-1 1. The pupose of the policy was to make clear that such policing, defined as

dtltlhe detention, interdiction or other diàparate treatment of any person on the sole basis of their

racial or ethnic status or characteristics,'' is çlunacceptable.'' ld. The policy emphasizes that a1l

citizens have çEthe right to equal protection under the law'' and Cithe fundamental right to be f'ree

from unreasonable searches and seizures by government agents,'' and that the ACPD ttis charged

with protecting these rights, for all, regardless of race . . . .'' Id. at 2.

Between 2011 and April 26, 2014, the ACPD received five complaints from

African-American citizens alleging that Holmes had engaged in racially-biased policing.

According to the defendants, a11 of the complaints were detennined to be tltmfotmded or Holm es

was exonerated.'' Byers Decl. ! 6, Docket No. 46-10.

After the subject stop and search, the ACPD received a complaint from the plaintiffs

alleging that Holmes had engaged in racial profiling. Sergeant Greg Davis was appointed as the

investigating officer. Davis intelwiewed several individuals, including the plaintiffs, Holmes, and

the other two oficers who assisted Holmes in executing the search warrant. Davis fotmd that

Holmes had acted improperly in rettmling Canada's driver's license rather than submitting it to the

DM V, and by failing to complete an incident report as required in a1l cases involving a search

warrant. In his investigation report, Davis also noted that the timing of the execution of the search

warrant çscould be scrutinized to be more considerate while serving low risk search warrants for

personal papers.'' Internal hw estigation Report at 8, Docket No. 46- 1. D avis ultimately

1

determined, however, that Holmes had not engaged in bias-based policing.
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Additional civilian complaints were lodged against Holmes after the subject incident. See

Davis Dep. 54-55 Docket'No. 49-14 (acknowledging that the dejartment received a total of

eleven complaints in 2014 and a total of seven in 2015). However, the record is devoid of any

details concerning the subsequent complaints. According to the defendants, none of them were

sustained.

157. Testimonv from Other Individuals

The plaintiffs have offered declarations or deposition testimony from other

African-American individuals who were stopped by Holm es while driving expensive-looking

vehicles. The individuals maintain that they were stopped for no valid reason and that Holmes

endeavored to search their vehicles without probable cause.

Additionally, both sides have provided excepts from Pamela Greenwood's deposition.

Greenwood worked as a police officer for the ACPD from 1997 tmtil 2012. At some point dlzring

her tenure, Greenwood heard officers use racial slursxand witnessed offièers stop vehicles after

comm enting on the race of the driver. However, Greenwood could not recall the specifk period

of time in which such incidents occurred. See Greenwood Dep. 14, Docket No. 49-15 (GûI stopped

exposing myself to certain people there, so it could have gone on up until l left, but I couldn't tell

you.''). Greenwood testified that she did not report the incidents to higher-ranking officers

because she did not want to deal with any Gtnegative consequences.'' 1d. at 16. Greenwood also

testifed that she never witnessed Holmes speak negatively of another race.

Procedural Historv

In February of 2016, Johnson and Canada filed suit against Holm es in the Circuit Court of

Albem arle Cotmty. Holm es rem oved the case to this court on the basis of federal questiori

jurisdiction under 28 U.S.C. j 1331.
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On April 8, 2016, the plaintiffs filed an amended complaint against Holmes, three

unknown police officers, and Albemarle County, asserting claims under 42 U.S.C. j 1983. In

Count 1, the plaintiffs alleged that Holmes çtviolated gtheir) rights protected by the Fourth and

Fourteenth Amendments to the United States Constitution to be free from unreasonable searches.''

Am. Compl. ! 22, Docket No. 20. In Count I1, the plaintiffs alleged that Holmes Gsviolated (theirq

rights protected by the Fout'th and Fourteenth Amendments . . . to be free from llnreasonable

seizures'' by ''seizing the plaintiffs in order to conduct an unreasonable search.'' J#.a ! 26. In

Cotmt 111, the plaintiffs asserted that the conduct described in the copplaint Sçviolated Etheirj right

to equal protection of the 1aw as guaranteed by the Fourteenth Amendment.'' 1d. ! 28.

Specifically, the plaintiffs alleged that Ctltqhe application for a search warrant in this case and the

search itself were motivated, in significant part, by gtheirj race.'' Id. ! 19.

Holmes and the Cotmty moved to dismiss the amended complaint tmder Rule 12(b)(6) of
l

the Federal Rules of Civil Procedure. On September 6, 2016, the motion was granted in part and

denied in pat't. The court concluded that Holm es was entitled to qualified immunity on the Fourth

Amendment claims arising from the issuance and execution of the search warrant, since it could

not be said that Holmes violated the plaintiffs' clearly established rights tmder the Fourth

Amendment. However, to the extent the plaintiffs alleged that the search of their residence was

racially motivated, the court held that the plaintiffs stated a plausible equal protection claim

against Holm es. Likewise, the court held that the nm ended complaint set forth sufficient facts to

state a claim for municipal liability against the Cotmty.

Following the completion of discovery, Holm es and the Cotmty m oved for summ ary

judgment on the remaining claims. The court held a hearing on the motion on September 21,

2017. The motion has been fully briefed and is ripe for review .
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Standard of Review

Rule 56 öf the Federal Rules of Civil Procedure permits a party to move for sllmmary
I

judgment. çd-l-he court shall grant summaryjudgment if the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a matter of lam '' Fed. R.

Civ. P. 56(a). In deciding whether to grant a summazy judgment motion, the court must view the

record in the light m ost favorable to the nonmoving parties, and draw a1l reasonable inferences in

their favor. Anderson, 477 U.S. at 255; Libertarian 'Party of Va., 718 F.3d at 312. The cotu't

çlcnnnot weigh the evidence or make credibility determinations.'' Jacobs v. N.C. Admin. Office of

tlw Courts, 780 F.3d 562, 568 (4th Cir. 2015).

Discussion

Section 1983 imposes civil liability on any person acting tmder color of state law to deprive

another person of the rights and privileges secured by the Constitution and the laws of the United

Statey. 42 U.S.C. j 1983. The plaintiffs claim that Holmes' actions in securing and executing a

warrant to search their residence resulted from racial profiling in violation of the Equal Protection

Clause of the Fourteenth Amendment. The plaintiffs seek to hold Holmes and the Cotmty liable

for the alleged violation.

1. Equal Protection Claim Azainst H olm e.

It is well established that the Equal Protection Clause prohibits officers from selectively

enforcing laws based on race. Whzen v. United States, 517 U.S. 806, 813 (1996)., see also Sow v.

Fortville Police Dep't, 636 F.3d 293, 303 (7th Cir. 201 1) (tfRacial profiling, or selective

enforcement of the law, is a violation of the Equal Protection Clause.''). lt is also well settled that

Gsthe right to equal protection m ay be violated even if the actions of the police are acceptable under

the Fourth Amendment.'' Marshall v. Columbia Lea Rez'l Hosp., 345 F.3d 1157, 1 166 (10th Cir.
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2003); see also United States v. Avery, 137 F.3d 343, 352 (6th Cir. 1997) CThe Equal Protection

Clause of the Fourteenth Amendment provides citizens a degree of protection independent of the

Fourth Amendment protection against unreasonable searches and seizures.'').

Es-l-he requirements for a claim of racially selective 1aw enforcement draw on what the

Supreme Court has called tordinary equal protection standards.''' M arshall, 345 F.3d at 1168

(quoting United States v. Armstronc, 517 U.S. 456, 465 (1996)). To prevail on such claim, the

plaintiffs must prove tsthat the defendant's actions had a discriminatory effect and were motivated
N

by a discriminatory purpose.'' 1d. Plaintiffs (tcan demonstrate discriminatory effect by naming a

similarly sim ated individual who was not investigated or through the use of statistical or other

evidence which iaddresses the cnzcial question of whether one class is being treated differently

from another class that is otherwise sim ilazly situated.''' Farm Labor Or2. Comm . v. Ohio State

Hichway Patrol, 308 F.3d 523, 534 (6th Cir. 2002) (quoting Chavez v. 111. State Police, 251 F.3d

612, 638 (7th Cir. 2001)); see also United States v. Alabi, 597 F. App'x 991, 996 (10th Cir. 2015)

(identifying çtthree possible methods of proving discriminatory effect in a selective-enforcement

case: statistical evidence; the identification of a similarly sittzated individual who could have been,

but was not stopped and arrested; and, in certain circllmstances, anecdotal evidence establishing an

officer's patlern of similar discriminatory behavior''). To satisfy the discriminatory purpose

prong, the plaintiffs must prove that the actions taken against them were motivated, at least in part,

by racial anim us. See M arshall, 345 F.3d at 1 168. A discriminatory purpose Sim ay often be

inferred from the totality of the relevant facts, including the fact, if it is tnze, that ga practicej bears

more heavily on one race than another.'' Washinzton v. Davis, 426 U.S. 229, 242 (1976).

Cisimilazly, a police officer's pattern of traffic stops and arrests, his questions and statem ents to the



persons involved, and other relevant circumstances may support an inference of discriminatory

puzpose in this context.'' M arshall, 345 F.3d at 1 168.

To withstand mlmmary judgment, the plaintiffs are not required to conclusively prove the

essential elements of their equal protection claim. Instead, they <imust present evidence from

which a jlzry could reasonably infer that gthe defendant was) motivated by a discriminatory

puzpose and gthat his) actions had a discriminatory effect.'' Li; see also Binahnm v. Citv of

Mnnhattan Beach, 341 F.3d 939, 949 (9th Cir. 2002) (CçTo avoid summal'y judgment, Bingham

must produce evidence sufficient to permit a reasonable trier of fact to find by a preponderance of

the evidence that gtheq decision . . . was racially motivated.'') (citation and internal quotation marks

omitted); Martin v. Cozmer, 882 F. Supp. 2d 820, 841 (D. Md. 2012) (liMlartin need not provide

ovem helming evidence- he must only show that a reasonablejury could conclude that a violation

occlzrred.'')

Applying these principles, the court concludes that the plaintiffs have adduced sufficient

evidence to withstand summary judgment on the equal protection claim against Holmes.

Viewing the evidence in the light most favorable to the plaintiffs, ajury could reasonably infer that

Holm es' actions had a discriminatory effect and were motivated by a discrim inatory pup ose.

First, the record indicates that Holm es' decision to obtain a warrant to search the plaintiffs'

residence for a DMV notice was unprecedented. Although Holmes had previously issued

citations to over' 50 people for driving on a suspended license, he had never applied for, or

executed, a warrant to search an individual's residence for a suspension notice. Likewise, it

appears that no other officer in the ACPD had engaged in such conduct. Lieutenant Byers

testified during his Rule 70(b)(6) deposition that he had never obtained a warrant to search for a

DM V notifcation form in his 18 years as a police officer,. and that he did not know of any other
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officer who had taken such action. As the United States Court of Appeals for the Fourth Circuit
$

has previously noted, Gtthe specific sequence of events leading up to the particular decision being

challenged, including arly signifcant departures f'rom normal procedtlres,'' can be probative of

whether a defendant was motivated by a discrim inatozy intent. Sylvia Dev. Corp. v. Calvert

Cotmty, 48 F.3d 810, 819 (4th Cir. 1995).

Second, a reasonable jury could find that the search warrant was obtained as a pretext to

search for something other than the paperwork described in the warrant affidavit, namely evidence

of illegal dnzg activity. At the time of the traffic stop, Holmes was engaged in criminal

interdiction efforts in an area known for narcotics activity. During his deposition, Holmes

testified that he had learned from another officer that obtaining a warrant to search for a suspension

notice could be used as an çsinvestigative tool.'' Holmes Dep. 51. Holm es also testified on m ore

than one occasion that he thought he might find narcotics inside the plaintiffs' residence. See j.ês

at 67-68. Additionally, Holmes did not im mediately execute the search warrant after it was

issued. Instead, the warrant was executed five days later, after 1 1:00 p.m. on a Friday night.

W hile executing the search warrant, Holm es' comm ented on the m oney that he found in the

residence. In light of this evidence, and in the absence of any indication that he or any other

ACPD oftk er had previously fotmd it necessary to search for a DM V suspension notice, a

reasonablejuzy could find that the real reason for obtaining the warrant was to search for narcotics.

Third, a reasonable jury could find that Holmes' belief that he would tind narcotics in the

plaintiffs' residence was grounded in the unwarranted and race-based assumption that

African-Am ericans driving expensive cars are likely to be involved in dl'ug trafficking. Dlzring

the traffic stop, Holmes comm ented to another officer that the BM W  sedan that Canada was

driving was an expensive vehicle. After issuing Canada a sllm mons for driving on a suspended
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license, Holmes contacted a supervisor with the local dnlg task force and inquired as to whether

there were any active drug investigations involving Canada. Even though Holmes was advised

that Canada was not involved in mly investigations, Holmes nonetheless believed that he would

possibly find narcotics in the plaintiffs' residence. Viewing the record in the light most favorable

to the plaintiffs, the court concludes that this evidence, when considezed in conjunction with the

anecdotal evidence of other African-American individuals who were stopped and searched by

Holmes, creates a genuine issue of material fact as to whether his actions in the instant case were

motivated, at least in part, by intentional race discrimination.

Finally, the plaintiffs' equal protection claim is bolstered by the statistical evidence in the

record. The statistics indicate that in the year following the search of the plaintiffs' residence,

Holm es cited and arrested African-Am erican individuals at a significantly higher rate than other

officers in his department. The statistics also reveal a striking disparity between the percentage of

African-Americans in the relevant population of Albemarle County as compared to the percentage

of African-Americans cited and arrested by Holmes. The court recognizes that çsstatistics are not

irrefmable'' and, Sllike any other kind of evidence, they may be rebutted.'' Int'l Bhd. of Teamsters

v. United States, 431 U.S. 324, 339-340 (1977).Nonetheless, at this stage of the proceedings, the

record m ust be viewed in the light most favorable to the plaintiffs. W hen considered in that

m anner, the statistics provide further support for a finding of discriminatory intent and effed.

For a1l of these reasons, the court concludes that ajury could reasonably infer that Holmes'

efforts to search the plaintiffs' residence were m otivated by a discrim inatory purpose and had a

discriminatory effect. Accordingly, Holmes is not entitled to summary judgment on the

plaintiffs' equal protection claim .
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ll. M unicipal Liabilitv Claim Against the Countv

The plaintiffs also filed suit under j 1983 against the County. While a municipality is

subject to suit under j 1983, see Monell v. Dep't of Soc. Servs., 436 U.S. 658, 690-91 (1978),

liability attaches ç&only where the mlmicipality itself causes the constimtional violation at issue,''

City of Canton v. Harris, 489 U.S. 378, 385 (1989) (emphasis in original). E$(Aj mlmicipality

cnnnot be held liable solelv because it employs a tortfeasor--or, in other w ords, a murlicipality

cnnnot be held liable under j 1983 on a respondeat superior theory.'' Monell, 436 U.S. at 691

(emphasis in original). Instead, a municipality is only liable if it causes the deprivation of a

plaintiff's constitutional rights thzough an official custom, policy, or practice. Owens v. Balt.

City State's Attys. Ofsce, 767 F.3d 379, 402 (4th Cir. 2014); see also Carter v. Monis, 164 F.3d

215, 218 (4th Cir. 1999).

ln their nmended complaint, the plaintiffs alleged that Holmes had a history and practice of

targeting African-Americans for çsintrusive searches,'' and that ttgnlumerous complaints by

African-Americans ghad) been lodged by citizens with the County of Albemarle through its police

depm m ent, prior to the incident herein, against Defendant Holm es, complairling about his conduct

in improperly stopping cars and tmlawfully searching people and places.'' Am. Compl. !! 19-20.

The plaintiffs further alleged that ç&no disciplinary or other corrective action was taken as a result

of any of those complaints,'' and that the Colmty Elthereby acquiescgedq to Defendant Holmes'

illegal behavior and implicitly encouragged) his practice of targeting African-Americans.'' Id. at !

Thus, the plaintiffs' complaint asserted a theory of custom çtby condonation.'' Spell v.

McDaniel, 824 F.2d 1380, 1390 (4th Cir. 1987).

Under the condonation theory of liability, a municipality violates j 1983 Sçif mtmicipal

policymakers fail (to put a stop to or correct a widespread pattern of unconstitutional conduct.'''
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Owens, 767 F.3d at 402 (quoting Spell, 824 F.2d at 1389). Sçprevailing under such a theory is no

easy task.'' Id. As the Fourth Circuit explained in Owens, the plaintiffs Gçmust point to a

tpersistent and widespread practicel) of mtmicipal officials,' the (dtlration and frequency' of

which indicate that policymakers (1) had actual or constructive knowledge of the conduct, and (2)

failed to correct it due to their Edeliberate indifference.''' Jd. at 402-03 (quoting Snell, 824 F.2d at

1386-91) (alteration in Owens). Although knowledge and indifference can be inferred f'rom the

extent of employees' misconduct, çtgsjporadic or isolated violations of constitmional rights will not

give rise to Monell liability; only widespread or flagrant violations wil1.'' Id. (internal citations

and quotation marks omitted); see also Smith v. Ray, 409 F. App'x 641, 650 (4th Cir. 201 1)

(emphasizing that Ctçthere must be numerous padicular instances of tmconstitutional conduct in

order to establish a custom or practicey''' since (G(a) municipality is not liable for mere (isolated

incidents of unconstitutional conduct by subordinate employees''') (quoting Lytle v. Dovle, 326

F.3d 463, 473 (4th Cir. 2003)).

ln addition to proving that an unlawful custom or policy existed, the plaintiffs m ust

establish the existence of a lsdirect causal link between a m unicipal policy or custom and the

alleged constitutional deprivation.'' Citv of Canton, 489 U.S. at 384. Stated differently, the

plaintiffs m ust prove that the custom or policy was t&the m oving force of the constitutional

violation specifically charged.'' Mlllican v. Citv of Newport News, 743 F.2d 227, 230 (4th Cir.

1984) (internal citation and quotation marks omitted). tThus, mtmicipal liability will attach only

for those policies or custom s having a Cspecific deficiency or detk iencies . . . such as to m ake the

specitic violation almost bound to happen, sooner or later, rather than m erely likely to happen in

the long nm.''' Carter, 164 F.3d at 218 (quoting Spell, 824 F.2d at 1390) (emphasis omitted).
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In suppol't of their M onell claim, the plaintiffs primarily rely on three pieces of evidence.

First, the plaintiffs cite to Pam ela Greenwood's deposition testim ony to support the notion that a

ttculture of racism'' existed within the ACPD. However, Greenwood stopped working for the

police department in 2012 and could not recall when she heard other officers use racial sltlrs or

target African-American drivers. M oreover, Greenwood acknowledged that she did not report

the officers' behavior to her superyisors, and that she never witnessed Holmes engage in such

conduct. The court agrees with the Cotmty that Greenwood's testimony, even when viewed in the

light most favorable to the plaintiffs, does not suppol't a reasonable inference that the County acted

with deliberate indifference to a widespread practice of unconstitutional conduct, or that such

practice was the m oving force behind the equal protection violation alleged in this case. See. e.:.,

W atson v. Abinzton Tw .p., 478 F.3d 144, 157 (3d Cir. 2007) (holding that evidence outside the

relevant timeframe that at some point officers engaged in racial profiling and used racial slurs was

insufficient to sustain a claim tmder Monell).

Second, the plaintiffs take issue with the wording of the Cotmty's policy on racially-biased

policing. The plaintiffs argue that it misstates applicable law by defning çibiased-based policing''

as the disparate treatm ent of any person on the Stsole basis'' of the person's racial or ethnical status.

ACPD Rule 1-05 at 1,' see also Pl.'s Br. in Opp'n 17, Docket No. 49 (emphasizing that the law

ûsonly requires that the conduct of the officer was motivated (at least in part' by considerations of

race'') (citation omitted). While the plaintiffs are correct that the policy uses the term çGsole basis''

in its definition of biased-based policing, the policy goes on to m ake clear that a11 citizens have the

right to equal protection under the 1aw and the right to be free f'rom unreasonable searches and

seizures, and that the ACPD is charged with protecting these rights SEfor all, regardless of race.''

ACPD Rule 1-05 at 1-2. Considered in its entirety, the court is convinced that the policy clearly
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admonishes against selective enforcement of the 1aw and does not support a finding of liability

under M onell.

Finally, the plaintiffs emphasize that the ACPD received a total of 18 civilian complaints

against Holm es in 2014 and 2015, and that there is no evidence that Holm es was adm onished for

the num ber of complaints. This argum ent also misses the m ark. ln evaluating claims under

Monell, courts have made clear that çimere recitation of the number of complaints filed gdoes notj

suffice to prove a policy or custom. A plaintiff nmst show why those prior incidents deselwed

discipline and how the misconduct in those cases is similar to that involved in the present action.''

Mariani v. Citv of Pittsburgh, 624 F. Supp. 506, 511 (W .D. Pa.1986); see also Mettler v.

Whitledce, 165 F.3d 1197, ,1205 (8th Cir. 1999) (observing that Esthe mere existence of previous

citizens' complaints does not suffice to show a m tmicipal custom of permitting or encouraging

excessive force''); Brooks v. Scheib, 8 13 F.2d 1 191, 1 193 (11th Cir. 1987) (emphasizing that the

plaintiff çlnever dem onstrated that past complaints of police m isconduct had any m erit'' and that

Esthe nlzmber of complaints bears no relation to their validity''l; Strauss v. Citv of Chicago, 760

F.2d 765,
. 768-69 (7th Cir. 1985) (noting that çtthe number of complaints filed, without more,

indicates nothing'').

ln this case, the majority of the civilian complaints were received after the subject incident,

and the record is devoiz of any details regarding the factual background of those complaints.

Moreover, the plaintiffs have not offered any evidence from which a reasonable jury could find

that the complaints had m erit and were based on sim ilar facts. See Span'ow v. City of Annapolis,

No. W MN-16-1394, 2017 U.S. Dist. LEXIS 125796, at *38 (D. Md. Aug. 9, 2017) (observing that

Cçcom plaints must be shown both to have merit and to be based on sim ilar facts'' in order çsto give

notice to a municipality of the need to train or supelwise in a particular area''). To the contrary, the
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plaintiffs themselves emphasize that Holmes' efforts to obtain a warrant to search their residence
J

for a DMV notice were dlhighly unusual'' and represented a SEsignificant departuregl from nonnal

procedures.'' P1.'s Br. in Opp'n at 15-16. As such, the specific conduct at issue is the antithesis

of conduct for which a m unicipality m ay be held liable under M onell. See Adams v. Oralw e

Cotmtv, No. 13 CV 8549, 2014 U.S. Dist. LEXIS 165620, at * 11 (S.D.N.Y. Nov. 13, 2014)

(EtRather than allege a policy or custom, plaintiff claims the police oi-ficers conducting the search
?

of his residence çwent beyond a normal pattern of search and (seizure) regulatiohs.' This is the

antithesis of a Monell claim.'') (citatioh omitted).

For a11 of these reasons, the court concludes that the plaintiffs have failed to adduce

sufficient evidence from which a reasonable jury could find the County liable under j 1983.

Accordingly, the County is entitled to summary judgment.

Conclusion

For the reasons stated, tùe defendants' motiön for slzmmaryjudgment will be granted in

part and denied in part. The Clerk is directed to send copies of this memorandum opinion and the

accompanying order to all counsel of record.
- &DATED: Tlnis IR day of October

, 2017.

Unite States District Judge
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