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Plaintiff,

SCOTT .1E S, Sheriffof Culpeper County,
Virginia, in his individual capacity,

. Defendant.

Francisco Guardado Rios fled this action against Scott Jenkins, Sheriff of Culpeper

Cotmty, Virginia, on behalf of himself and others similarly situated, pursuant to 42 U.S.C. j 1983.

Rios alleges that Jenkins' policy of holding individuals in custody for up to 48 additional hotlrs at

the request of the Immigration and Customs Enforcement ($$ICE'') division of the Depnrtment of

Homelmld Security (çiDHS'') violated the Fourth and Fourteenth Amendments to the United States

Constimtion. The case is presently before the court on the defendant's motion to dismiss. For

the reasons set forth below, the plaintiffs claims tmder j 1983 will be dismissed pursuant to

Federal Rule of Civil Procedure 12(b)(6). The court will decline to exercise supplemental

jurisdiction over the remaining claim of false imprisonment in violation of Virginia law.

Statutoa  and Leeal Backeround

The court begins with the relevant statm ory and legal backgrotm d, which provides a

fm meworkfor tmderstanding the facts alleged in the complaint.

The federal govemment has ççbroad, tmdoubted power over the subject of immigration and

the status of aliens.'' Arizona v. United States, 567 U.S. 387, 394 (2012); see also U.S. Const. art.
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1, j 8, c1. 4 (granting Congress the power to Slestablish an tmiform Rule of Natuzalization'). In

1952, Congress enacted the Immigration and Nationality Act (ççlNA''), 66 Stat. 163, as nmended, 8

U.S.C. j 1101, x! seq.

regulation of immigration and naturalization' and set Sthe terms mld conditions of admission to the

cotmtry and the subsequent treatment of aliens lawfully in the cotmtry.''' Chnmber of Commerce

Gç-fhat statute established a çcomprehensive federal stamtory scheme for

of the United States v. W hitina, 563 U.S. 582, 587 (2011) (quoting De Canas v. Bica, 424 U.S.

351, 353, 359 (1976)).

Congress has empowered the Secretary of DHS to enforce the INA. Nielsen v. Preap, 139

S. Ct. 954, 959 n.2 (2019). Tllis includes authority to (sarrest and hold an alien Spending a

decision on whether the alien is to be removed from the Uzlited States.''' J.1.J. at 959 (quoting 8

U.S.C. j 1226(a)). Although removal proceedings are civil in nature, rather than criminal,

Immiration & Naturalization Serv. v. Lopez-Mendoza, 468 U.S. 1032, 1038 (1984), the Supreme

Court has recognized that çtldletention dudng removal proceedings is a constitutionally

permissible part of that processy'' Demore v. Hyurm Joon IGm, 538 U.S. 510, 531 (2003); see also

Arizona, 567 U.S. at 407 (:Ws a general nzle, it is not a crime for a removable alien to remain

present in the United States . . . . The federal statm ory structure instnzcts when it is appropriate to

arrest an alien during the removal process. For exnmple, the Attomey General can exercise

discretion to issue a warrant for an alien's arrest and detention pending a decision on whether the

alien is to be removed from the United States.'') (citations omitted).

O ecause the Constitution grants Congress plenary authozity over imm igration, state and

local 1aw enforcem ent officers m ay participate in the enforcem ent of federal im migration laws

only in çspecifc, limited circllmstances' authorized by Conpess.'' Santos v. Frederick Ctv. Bd.

of Comm'rs, 725 F.3d 451, 463 (4th Cir. 2013) (quoting Arizona, 567 U.S. at 410). For instnnce,
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çslljocal law enforcement oflkers may assist in federalimmigration efforts under 8 U.S.C.

j 1357(g)(1),'' which authorizes ICE to enter into written agreements with local 1aw enforcement

agencies that allow local offkers to perform the fnnctions of federal immigration officers. Lp.a at

463.-64; see also United States v. Sosa-carabantes, 561 F.3d 256, 257 (4th Cir. 2009) (Gt-f'he 287(g)

Progrnm permits ICE to deputize locallaw eeorcement ofdcers to perform immigration

enforcement activities ptlrsuant to a written agreement''l.l çtEven in the absence of a written

agreement'' local law enforcement offcers may S'scooperate''' with federal immigration

enforcement efforts ptlrsuant to j 1357(g)(10). Santos, 725 F.3d at 464 (quoting 8 U.S.C.

j 1357(g)(10)(B)). Because the parties focus heavily on tMs provision of the INA, the court

quotes it in fu11:

Nothing in this subsection shall be construed to require an
agreement tmder this subsection in order for an officer or employee
of a State or political subdivision of a State-

(A) to communicate with the Attomey General regarding the
immigration status of any individual, including reporting
knowledge that a particular alien is not lawfully present in the
United States; or

(B) otherwise cooperate with the Attomey General in the
identifkation, ajprehension, detention, or removal of aliens not
lawfully present in the United States.

8 U.S.C. j 1357(g)(10).

In Adzona v. United States, the Supreme Court recognized that Glgtqhere may be some

nmbiguity as to what constitutes cooperation'' lmder this provision of the INA. 567 U.S. at 410.

The Court ultimately concluded that iGno coherent tmderstanding of the term would incorporate the

llnilateral decision of state oY cers to arrest an alien for being removable absent any request,

approval, or other instruction from the Federal Government.'' 1d. tç-l-hus, Adzona v. Urlited

! &$ '' f t the section of the INA that authorizes these' agreements. Citv of E1 Cenizo v.The term 287(g) re ers o
Texas. 890 F.3d 164, 177 n.5 (5th Cir. 2018).

3
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States makes clear that under Section 1357(g)(10) local law elzforcement oY cers cannot arrest

aliens for civil immigration violations absent, at a minimllm, direction or authorization by federal

ofscials.'' Santos, 725 F.3d at 466.

Gsone way in wllich 1CE requests cooperation of state ox cials without written agreements

is by issuing a Form 1-247 immigration detainer.'' Abric v. M etro. Gov't of Nashville &

Davidson Cty., 333 F. Supp. 3d 783, 787 (M .D. Tenn. 2018); see also Lopez-Lopez v. Cty. of

Allecan, 321 F. Supp. 3d 794, 797 (W.D. Mich. 2018) (explaining that the issuance of a Form

1-247 immigration detainer is lGgojne method in which the federal government requests the

cooperation of state authorities'). Such detainers ttservelq to advise another 1aw enfbrcement

agency that EICE) seeks custody of an alien presently in the custody of that agency, for the purpose

of arresting and removing the alien.'' 8 C.F.R. j 287.7($. The detainers çtask two things of the

state or local agency: that it notify ICE at least 48 hours before a removable alien is released from

custody; and that it detain a removable alien for up to 48 hotlrs past the time that the alien would

have othem ise been released to allow ICE to apprehend the individual.'' City of Philadelplzia v.

Attorney Gen. of the United States, 916 F.3d 276, 281 (3d Cir. 2019); see also 8 C.F.R.

j 287.7($, (d).

As of April 2, 2017, ICE policy requires that immigration detainers be accompnnied by a

signed admirlistrative warrant attesting to probable cause of removability from the United States.

City of Philadelphia, 916 F.3d at 281; Lopez-Lopez, 321 F. Supp. 3d at 797. SW dministative

warrants differ significantly from warrants in criminal cases in that they are not issued by a

detached and neutral magistrate.'' Lopez-Lopez, 321 F. Supp. 3d at 799. Instead, GGthe warrants

are executed by federal officers who have received training in the entbrcement of immigration

law.'' Arizona, 567 U.S. at 408 (citing 8 C.F.R. jj 241.209, 287.5(e)(3)). The use of such
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warrants has long been authorized by statute. See 8 U.S.C. j 1226(a) (çf0n awarrant issuedby the

Attonzey General, an alien may be azrested and detained pending a decision on whether the alien is

to be removed from the United States.'); see also Abel v. Urlited States, 362 U.S. 217, 234 (1960)

(noting that there is çloverwhelming historical legislative recognition of the propriety of

administrative nrrest for deportable aliens'').

Factual Backqround

Against this backdrop, the court turns to the facmal allegations in tllis case, which are taken

from the complaint and the attached exhibits. See Goines v. Valley Cmty. Servs. Bd., 822 F.3d

159, 166 (4th Cir. 2016) (noting that the court may consider exhibits to a complaint when ruling on

a motion to dismiss).

On August 13, 2017, Rios was arrested for two misdemeanor offenses lmder Virginia law:

ddving without a license and contributing to the delinquency of a minor. Compl. ! 27, DH.NO. 1.

He was committed to the custody of the Culpeper County Jail (the $1Jai1''), wllich is managed and

supervised by Jenkins. Ld.,s !! 12, 27.

That same day, the Jail received two forms from ICE: a DHS Fonn 1-247A Immigration

Detainer - Notice of Action (CtICE detainer'') and a DHS Form 1-200 W arrant for Arrest of Alien

(Gsadmirlistrative warranfl. The lCE detainer indicated that DHS had detennined that there was

probable cause tc) believe that Rios wms a removable alien. Compl. Ex. A, Dk4. No. 1-2. It

requested that the Jail çtlnjotify DHS as early as practicable (at least 48 hottrs, if possible) before

the alien is released from Ethe Jail's) custody-'' Id. The 1CE detainer also requested that the Jail

çsrmlaintain custody of the alien for a period NOT TO EXCEED 48 HOURS beyond the time when

he/she would othem ise have been released 9om gthe Jail's) custody to allow DHS to assllme

custody.'' J.IJ.S (emphasis in original). The ICE detainer indicated that liltqhe alien must be served
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with a copy of this form for the detainer to take effect.'' Llls The form was signed by Immigration

Ofscer B. Mednick. Ld=.

The accompanying administrative warrant was directed to the attention of Gûlalny

immipation officer authorized ptlrsuant to sections 236 and 287 of the Immigration and

Nationality Act and rthe associated regulations)to serve warrants of arrest for immiration

violations.'' Compl. Ex. B, Dkt. No. 1-2. The ICE wan'ant indicated that an immigration oftker

had çtdetennined that there is probable cause to believe that (Riosj is removable from the United

States.'' J#z. It Elcommanded'' that Rios be tçarrestgedq and takelnq into custody for removal

proceedings tmder the Immigration and Nationality Act'' 1(J. The wan'ant was signed by

Immigration Officer C. Wamsley. J.1.L

Deputy J. Glascock signed both ICE forms on behalf of the Jail. The deputy indicated that

the forms were served on Rios on August 13, 2017. See Compl. Exs. A & B.

Hotlrs after his arrest on state charges, Rios appeared before a magistrate, who set bond at

$1,000.00. Compl. ! 34. Rios alleges that when an lmidentifed Gsfriend'' nrrived to post bond,

the magistrate indicated that the existing ICE detainer would prevent Rios from being released.

1d. ! 35. Based on the magistrate's representations, the plaintiY s friend declined to post bond.

Id=

Rios was initially scheduled to go to trial on the state charges on August 22, 2017. J#.

! 36. 'rhe trial was continued tmtil November 7, 2017. J.I. lkios remained in the custody of the

Jail while awaiting tdal. Id.

Rios was convicted of contributing to the delinquency of a minor, in violation of Virginia

Code j 18.2-371. Id. ! 37. He was sentenced to 30 days in jail, with 20 days suspended. Id.
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Because Itios had already been in custody more than 10 days, the state court Slordered his

immediate release for tirfle served tmder Va. Code j 53.1-187.'' Id.

Based on the ICE detainer and the accompanying warrant, Rios was held at the Jail for

ççapproximately two additional days.'' Id. On November 9, 2017, çsltios was transferred to the

custody of ICE'' on içcivil immipation charges.'' Id. !! 38, 40.

Rios alleges that during fiscal years 2017 and 2018, Jenkins held nearly one htmdred

individuals in jail past their release dates, Gçbased solely on the purported authority of an ICE

detainer and/or Form 1-200 (administrative warrmltq.'' Id. ! 7. Dudng the time period in

question, Jenkins did not have a formal cooperation agieement with ICE. JZ at 3 n.1. On April

24, 2018, Jenkins and ICE entered into a written agreement plzrsuant to j 287(g) of the INA . 1IJ-..

ln the instant action, Rios claims that Jenkins' policy and practice of holding individuals

solely on the basis of an 1CE detainer and administrative warrant Glresulted in a violation of the

civil rights of (Rios) and a1l others similady situated, as they were held in Elenkins'q custody when

they othem ise should have been released.'' Id. ! 7. In Cotmt I of the complaint, Rios seeks

monetary relief tmder 42 U.S.C. j 1983 based on an alleged violation of the Due Process Clause of

the Fourteenth Amendment. In Cotmt l1, Ilios seeks monetary relief tmder j 1983 based on an

alleged violation of the Fourth Amendment. In Count 111, Rios asserts a claim of false

imprisonment in violation of Virginia law.

Procedural Histoa

Rios filed the instant action against Jenkins on September 10, 2018. Jenkins has moved to

dismiss the complaint tmder Rule 12(b)(6) of the Federal Rules of Civil Procedtlre. The United
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States has filed a statement of interest in support of the defendant's motion. The motion has been

f'ully brlefed and argued and is now ripe for disposition.z

standard of Review

Rule 12(b)(6) permits a party to move for dismissal of a complaint for failure to state a

claim upon which relief can be granted. W hen deciding a motion to dismiss tmder tMs rule, the

court must accept as true a11 well-pleaded allegations and draw a11 reasonable facmal inferences in

the plaintiffs favor. Edckson v. Pardus, 551 U.S. 89, 94 (2007). çGWhile a complaint attacked

by a Rule 12(b)(6) motion to dismiss does not need detailed facmal allegations, a plaintiff s

obligation to provide the grotmds of ilis entitlement to relief requires more than labels and

conclusions, and a formulaic recitation of the elements of a cause of action will not do.'' Bell Atl.

Cop. v. Twombly, 550 U.S. 544, 555 (2007) (internal citation and quotation marks omitted). To

survive dismissal, çça complaint must contain suftkient factual matter, accepted as tnze, to çstate a

claim for relief that is plausible on its face.''' Ashcroft v. lnbal, 556 U.S. 662, 678 (2009)

(quoting Twomblv, 550 U.S. at 570).

çW lthough a motion pursuant to Rule 12(b)(6) invites an inquiry into the legal suxciency

of the complaint, not an analysis of potential defenses to the claims set forth therein, dismissal

nevertheless is appropriate when the face of the complaint clearly reveals the existence of a

meritodous affirmative defense.'' Brooks v. City of W inston-salem, 85 F.3d 178, 181 (4th Cir.

1996). One such defense is qualised immtmity. Brocldngton v. Boykins, 637 F.3d 503, 506

(4th Cir. 201 1) (citing Jenkins v. Medford, 119 F.3d 1156, 1159 (4th Cir. 1997) (en bancll.

2 On April l7, 2019, the plaintiff moved for leave to submit supplemental authority in support of his brief in
opposition. 'I'he court will grant the plaintiff's motion.
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Discussion

1.

The court will first address the plaintic s claims lmder 42 U.S.C. j 1983. tssection 1983

is not an independent source of substantive rights, but simply a vehicle for vindicating

Claims under î 1983

preexisting constimtional and statutory rights.'' Safar v. Tingle, 859 F.3d 241, 243 (4th Cir. 2017)

(citing Grahnm v. Cozmor, 490 U.S. 386, 393-94 (1989:. The statute imposes civil liability on

any person who, acting under color of state law, deprives another person of rights and privileges

se'ctlred by the Constitution and laws of the United States. 42 U.S.C. j 1983. Accordingly, in

any action tmder j 1983, the court must begin its analysis by identifying the precise constimtional

or statutory violation that the defendant allegedly committed. See Safar, 859 F.3d at 245 ($The

frst step in any such claim is to pinpoint the specifc right that has been infringed.'') (citing Baker

v. Mccollan, 443 U.S. 137, 140 (1979:.

In this case, Rios contends that llis continued detention for 48 hours based on the ICE

detainer and admilstrative warrant breached two constimtional provisions: the Fourth

Amendment and the Fourteenth Amendment's Due Process Clause. M ore specifically, Rios

contends that his continued detention constituted an unreasonable seizure and violated his

substantive due process rights. See Pl.'s Br. in Opp'n 20-25, Dltt. No. 14.3

Jenkins has moved to dismiss the j 1983 claims on multiple grounds. Among other

arguments, the defendant contends that the plaintiff has no f'reestanding due process claim based

on llis continued detention, that the plaintiY s continued detention at the request of ICE did not

3 Rios initially appeared to assert that the defendant violated his right to procedural due process. In response

to such claim, the defendant argued that the plaintiff failed to allepe a cognizable violation of his procedural due
process rights and that such claim is barred by the doctrine of quallfed immunity. In his brief in oyposition, the
plaintiff did not contest the defendant's arguments as to the viability of any yrocedural due process clalm. Instead,
the plaintiffasserted that the defendant violated his substantive due process nghts. See Pl.'s Br. in Opp'n 24-25.
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violate the Fourt,h Amendment, and that the defendant is entitled to qualified immlmity. The

court will address each claim in ttu'n.

A. Fourteenth Am endm ent

Turning srst to the Fourteenth Amendment claim, the court apees with Sheriff Jenkins

that the Due Process Clause is not the proper lens through which to evaluate the validity of Itios'

continued detention at the request of ICE. Sçcompared to the Smore generalized notion' of due

process, the Fourth Amendment Sprovides an explicit textual source of constitutional protection

against gllnreasonable seizllres and arrestsl.''' Safar, 859 F.3d at 345 (alterations in odginal)

(quoting Grahnm, 490 U.S. at 395); see also Brooks, 85 F.3d at 183 (fThe Fourth Amendment

proMbits law erlforcement officers from maldng lznreasonable seiztlres, and the seizure of an

individual effected without probable cause is unreasonable.''). tr etention, of course, is a type of

seizure of the person to which Fourth Amendment protections attach,'' Alcocer v. M ills, 906 F.3d

944, 953 (11th Cir. 2018), and courts have treated an individual's continued detention on the basis

of an ICE detainer as a ttnew seizure for Fourth Amendment purposesy'' M orales v. Chadbollrne,

793 F.3d 208, 217 (1st Cir. 2015). lf a constitutional claim is covered by a specifc constimtional

provision, such as the Fourth Amendment, Stthe claim must be analyzed under the standard

appropriate to that specific provision, not lmder the rubric of substantive due process.'' United

States v. Lnnier, 520 U.S. 259, 272 n.7 (1997). '

Applying these principles, the court concludes that Rios' claim of llnlawftzl detention falls

tmder the Fourth Am endm ent, rather thatl the Fourteenth Am endment's Due Process Clause. As

noted above, the Fourth Amendment specifically prohibits tmreasonable seizures. Because the

Fottrth Amendm ent provides an explicit source of protection for the zight that the defendant

allegedly violated, it governs the analysis of the plaintiffs claim tmder j 1983. See M cocer, 906
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F.3d at 954-55 (holding that the Fourth Amendment govemed the plaintiY s claim that her

detention was llnlawfully prolonged based on information provided by ICE); C.F.C. v.

Minmi-bade Ctv., 349 F. Supp. 3d 1236, 1265-66 (S.D. Fla. 2018) (holding that the plaintiffs'

j 1983 claim arising f'rom their continued detention at the request of ICE must be analyzed tmder

the Fourth Amendment rather than the Fourteenth Amendment); Abriq v. Hall, 295 F. Supp. 3d

874, 882 (M .D. Telm. 2018) (concluding that a claim for illegal seizure brought by a plaintiff

detained on the basis of an ICE detainer $çfa11s tmder the Fourth Amendment, not the Fourteenth').

Accordingly, the court will g'rant Jenkins' motion to dismiss Count I.4

B. Fourth Am endm ent

In moving to dismiss the Fourth Amendment claim asserted in Cotmt I1, Jenkins contends

that such claim is barred by the doctrine of qualified immunity. For the following reasons, the

court agTees.

The doctrine of qualifed immllnity shields government officials from civil damages

liability ççso long as their conduct çdoes not violate clearly established statutory or constitutional

rights of which a reasonable person would have 1cnown.'''5 Mullenix v. Ltma, 136 S. Ct. 305, 308

(2015) (quoting Pearson v. Callahan, 555 U.S. 223, 231 (2009:. ($To overcome this slzield a

4 As noted above, the plaintiff appears to have abandoned any separate procedmal due process claim . In
any event, because the facts alleged do not establish a clear procedural due process violation of which a reasonable
oo cial in Jenkins' position would have known, such claim is barred by the doctrine of qualified hnmtmity, which is
discussed more fully below. Succinctly stated, the plaintiff does not cite to any authority indicating that it was clearly
established that he was entitled to a hearing or other process before being detained for an additional 48 hours at the
request of ICE. '

5 Qualified immunity applies to claims for monetary relief against offkials in their individual capacities, but
is not a defense against claims for declaratory or injtmctive relief. Wall v. Wade, 741 F.3d 492, 498 n.9 (4th Cir.
2014). Dtlring the heming on the defendant's motion, the plaintiff made clear that he was only seeking relief in the
form of dnmages. To the extent that the complaint also requested a judpnent declnring that it was lmlawful for the
defendant to det'zin the plaintiff at the request of 1CE in the absence of a 2874g) apeement, such relief is lmavailable.
See Corliss v. O'Brien, 200 F. App'x 80, 84 (3d Cir. 2006) (sreclaratory judgment is inapgropriate solely to
adjudicate gast conduct. Nor is declaratoryjudpnent meant simply to proclaim that one party is llable to anothenn);
see also Wllliams v. City of Cleveland, 907 F.3d 924, 933 (6th Cir. 2018) (holding that the plaintiff did not have
standing to request declaratory relief since she wms no longer in the defendant's custody at the tim e the action was fled
and tlze particular policy at issue was no longer in place).

11
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plaintiff must demonstrate that: (1) the defendant violated the plaintiT s constitutional rights, and

(2) the right in question was clearly established at the time of the alleged violation.'' Adnms v.

Ferguson, 884 F.3d 219, 226 (4th Cir. 2018); see also Crouse v. Town of Moncks Comer, 848 F.3d

576, 583 (4th Cir. 2017) (citing Ashcroft v. al-Kidd, 563 U.S. 731, 735 (201 1:. An official is

entitled to qualified immllnity if either prong is not satisfied. Pearson, 555 U.S. at 244-25.

The Supreme Court has held that lower courts are Slpermitted to exercise their sotmd

discretion in deciding which of the two prongs of the qualised immunity analysis should be

addressed first in light of the circllmstances in the particular case at hand.'' Pearson, 555 U.S. at

236. The Court has tlrged lower courts to Etthink carefully before expending Sscarce judicial

resources' to resolve diftkult and novel questions of constitutional or statutory intemretation that

will Ehave no effect on the outcome of the case.''' al-loidd, 563 U.S. at 735 (quoting Pearson, 555

U.S. at 236-37). Therefore, ad/essing the second prong before the ftrst is especially appropriate

in cases where $&a court will rather quicldy and easily decide that there was no violation of cleady

established law.'' Pearson, 555 U.S. at 239. Because this is one of those cases, the court will

proceed directly to the second prong.

Under the second prong, a govemment official is entitled to qualified immlmity if the right

at issue was not çtclearly established at the time of the challenged conduct.'' al-u dd, 563 U.S. at

735. The Supreme Court has explained that a constimtional right is clearly established where ççits

contours Eare) sufficiently clear that a reasonable official would tmderstand that what he is doing

violates that dght'' Hope v. Pelzer, 536 U.S. 730, 739 (2002). tçln other words, Gexisting

precedent must have placed the statutory or constitutional question beyond debate.''' Reichle v.

Howards, 566 U.S. 658, 664 (2012) (quoting al-M dd, 563 U.S. at 741). Thus, ççif there is a

legitimate question as to whether an official's conduct constitutes a constimtional violation, the
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oflicial is entitled to qualised immuniy '' Martin v. St. Mary's Dep't of Soc. Servs., 346 F.3d

502, 505 (4th Cir. 2003) (internal quotation marks omitted); see also Pearson, 555 U.S. at 244

(t&The principles of qualifed immtmity sllield an offker from personal liability when an offker

reasonably believes that his or her conduct complies with the 1aw.'').

The Supreme Court has ttrepeatedly told courts . . . not to desne clearly established 1aw at a

high level of generality.'' al-ltidd, 563 U.S. at 742. Instead, the court must detennine lçwhether

the violative nature of particular conduct is clearly established.'' JZ çç-f'llis inquiry tmust be

tmdertaken in light of the specifc context of the case, not as a broad general proposition.''

Mullenix. 136 S. Ct. at 308 (internal quotation marks omitted). The Supreme Court has

recognized that ççlsluch speciscity is especially important in the Fourth Amendment context,

where the Court has recognized that (itq is sometimes diffkult for an offcer to determine how the

relevant legal doctrine . . . will apply to the factual simation the officer confronts.'' Id. (internal

quotation marks omitted); see also al-Kidd, 563 U.S. at 742 (noting that the çlgeneral proposition

. . . that an unreasonable search or seizure violates the Fourth Amendment is of little help in

determining whether the violative nattlre of particular conduct is clearly established'); City & Cty.

of San Francisco v. Sheehan, 135 S. Ct. 1765, 1776 (2015) (emphasizing that çtgqqualified

immtmity is no immllnity at a11 if Sclearly established' law can simply be defined as the right to be

free from unreasonable searches and seizures.''). çt-fhis is not to say that an offkial action is

protected by qualifed immllnity llnless the very action in question has previously been held

tmlawful, but it is to say that in the light of pre-existing law the unlawfulness must be apparent''

Anderson v. Creighton, 483 U.S. 635, 640 (1987).lf the defendant's actions Rwere not clearly

lmlawful when performed,'' he is entitled to qualised immtmity. Francis v. Giacomelli, 588 F.3d

186, 196 (4th Cir. 2009).
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In this case, Rios contends that at the time of lzis detention, $çit was clearly established that

local law enforcement in Virginia lackg) authority to effecmate civil immigration arrests absent a

287(g) agreement'' and that local 1aw erlforcement officers violate the Fotlrth Amendment when

they detain an individual solely based on an lCE detainer and administrative wnrrant. P1.'s Br. in

Opp'n 26, Dkt. No. 14. To support these arguments, Rios cites to two cases: Arizona v. United

States, 567 U.S. 387 (2012); and Santos v. Frederick Cotmty Board of Commissioners, 725 F.3d.

451 (4th Cir. 2013).6 For the following reasons, the court concludes that neither of the cited

decisions placed it beyond debate that Jenkins' actions violated the Fourth Amendment, and that a

reasonable official in Jerlkins' position could have believed that luos' conthmed detention at the

request of ICE was lawful.

Arizona was a preemption case decided under the Supremacy Clause of the United States

Constitution. 567 U.S. at 399. The Supremr Court ultimately held that federal 1aw preempted a

provision of an Adzona statute that authorized state officers to independently arrest a person,

without a Warrant, if the officer had probable cause to believe that the person had committed an

offense that made him removable from the United States. 567 U.S. at 410. In defense of the

statme, the State of Arizona emphasized that 8 U.S.C. j 1357(g)(10)(B) permits state officers to

içcooperate with the Attorney General in the identifcation, apprehension, detention, or removal of

aliens not lawfully present in the United States.'' JZ However, the Supreme Court fotmd the

State's reliance on this provision tmpersuasive. Ld..s The Court recognized that there çimay be

6 Rios also submits that his position fmds support in letter öpinions issued by the Attorney General of
Virginia. However, such opinions are Stnot binding'' in state or federal comt Twietmeyer v. City of Hampton. 497
S.E.2d 858, 861 (Va. 1998); City of Va. Beach v. Va. Restaurant Ass'n. 341 S.E.2d 198, 200 (Va. 1986).
Accordingly they ttcalmot be considered in deciding whether particular conduct violated clearly established law for

pyposes of adjudging entitlement to qualifed immtmiy'' Booker v. S.C. Deo't of Com, 855 F.3d 533, 538 n.1 (4th
Cm 2017)i See also Feminist Maioritv Fotmd. v. Htlrlev, 91 1 F.3d 674, 706 n.18 (4th Cir. 2018) (declining to consider
a nonbindmg unpublished oyinion 9om the United States Court of Appeals for the Sixth Circuit in determining
whether particular conduct vlolated clearly established law).
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some nmbiguity as to what constimtes cooperation'' under this provision, but concluded that tsno

coherent tmderstanding of (the term Gcooperate') wotlld incorporate the tmilateral decision of state

officers to arrest an alien for being removable absent any request, approval, or other instruction

from the Federal Government'' J#=. at 410. The Court noted that DHS had provided û'exnmples

of what would constitme cooperation tmder federal lam '' and that such examples include

ççsittlations where States . . . provide operational support in executing a warrant, or allow federal

immigration offcials to gain access to detainees held in state facilities.'' Id. The Court fotmd

that the çGtmilateral state action to detain authorized by (the Arizona statute wentj far beyond these

meastlres, defeating any need for cooperation.'' J-I.L

As the foregoing slzmmary demonstrates, Arizona addressed the viability of Slunilateral

arrests by state 1aw enforcement officers- arrests for immigration offenses made without a

request, approval, or other instnlction 9om the federal government.'' Tenorio-serrano v.

Ddscoll, 324 F. Supp. 3d 1053, 1065 (D. Ariz. 2018). The decision plairlly indicates that such

arrests are not authorized under j 1357(g)(10). See Santos, 725 F.3d at 466 (observing that

Adzona çtmakes clear that tmder Section 1357(g)(10) local law enfbrcement officers cnnnot arrest

aliens for civil immigration violations absent, at a minimllm, direction or authorization by federal

ofticials.'). Significantly, however, the instant case does not hwolve a state or local 1aw

enforcement officer's Gturlilateral decision . . . to nrrest an alien for being removable absent any

request, approval, or other instruction from the Federal Government'' Arizona, 567 U.S. at 410.

Instead, the complaint m akes clear that the plaintiff was detained upon receipt of a Rrequest f'rom

federal immipation authorities'' in the form of an immigration detainer and administrative

warrant. Compl. !! 1, 3. Contrary to the plaintic s assertion, the Supreme Court's decision in

Arizona does not suggest, much less clearly establish, that a written 287(g) agreement is required
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in order for a state or local 1aw ezlforcement official to lawfully detain a removable alien at the

request of ICE. Nor does it otherwise make clear that compliance w1111 lCE detainers and

administrative warrants falls outside the scope of permissible Stcooperatlionq'' with Sldetention''

lmder j 1357(g)(10)(B). Instead, the Arizona decision calz be read to suggest that the challenged

conduct in tMs case--detairling an individual in accordance with an lCE detainer request and

administrative warrant- çswlasq not 'lnilateral and thus, did not exceed the scope'' of Jenkins'

authority to cooperate with federal immigration enforcement efforts. Urlited States v.

Ovando-Garzo, 752 F.3d 1161, 1164 (8th Cir. 2014) (citing Arizona, supra); see also City of

El-cenizo v. Texas, 890 F.3d 164, 189 (5th Cir. 2018) (observing that an 1CE detniner request is

. the type of Etfederal direction'' that was missing in Arizona). Thus, the Supreme Court's decision

did not clearly establish the unconstitutionality of the detention at issue in this case.

The snme is true for the Fourth Circuit's decision in Santos v. Frededck Cotmtv Board of

Commissioners. In that case, the plaintiff alleged that local deputies violated her Fourth

Amendment zights by seizing and antsting her based on an outstanding civil wan'ant for removal

issued by ICE. 725 F.3d at 457, 463. At the time of the plaintiffs seizure, Gtthe deputies' only

basis for detaiing Santos was the civil ICE warrant'' reported by dispatch. Id. at 465. The

deputies were not authorized to engage in immivation 1aw enforcement pursuant to a 287(g)

agreement, and they had not yet confirmed that the warrant was active. Ltt.. at 465-66. Although

ICE ultimately requested that Santos be detained on itsbehalf, the EGrequest . . . came f'ully

fortpfive minutes after Santos had already been arrested.'' J.Z at 466. Therefore, it was

Gçundisputed that the deputies' initial seixlre of Santos was not directed or authorized by ICE.'' Id.

Applying Arizona, the Fourth Circuit held that, çtabsent express direction or authodzation by

federal stamte or federal officials, state and local 1aw erlforcement offcers may not detain or arrest
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an individual solely based on lcnown or suspected civil violations of federal immigration lam ''

JJ-, at 465. Based on the facts presented, the Court concluded that tlthe deputies violated Santos's

rights under the Fourth Amendment when they seized her after lenrning that she was the subject of

a civil immigration warrant and absent ICE'S express authodzation or direction.'' JJ-, at 468.

EThus, Sarltos makes clear that when, absent federal direction or authorization, a state or local

oftscer detains or nrrests someone based solely on a civil immigration violation, the officer violates

the individual's Fourth Amendment right to be free from lmreasonable searches and seimlres.''

Sanchez v. Sessions, 885 F.3d 782, 789 (4th Cir. 2018).

The facts of this case are readily distinguishable 9om those in Santos. Jenkins did not

detain Rios bmsed on a suspected civil immigration violation before commlmicating with federal

authodties. Instead, Jenkins held Rios for up to 48 additional holzrs ptlrsuant to the immigration

detainer and administrative warrant issued by ICE. As indicated above, the detahzer speciscally

requested that Jenkins maintain custody of Rios for an additional 48 hours beyond the time when

he would otherwise have been released 9om the sheriff's custody. And tmlike Santos, Jenkins

received the ICE detainer and administrative wan'ant long before the plaintiY s detention was

tempormily extended. W hile Rios argues that the detainer is Rmerely a request'' and therefore

çEdoes not constimte EICE'S express authodzation or direction' within the meaning of Santos,'' this

argument finds no support in the Fourth Circuit's decision. Rather than faulting the form of the

request from ICE, the Fourth Circuit took issue with the timing of it- namely, the fact that the

ox cers detained Santos before receiving any communication or direction from ICE:

Although there may be no dispute as to whether ICE directed the
deputies to detain Santos at some point, the key issue for otlr
purposes is when ICE directed the deputies to detain her. W e
conclude that the deputies seized Santos when Deputy Openshaw
told her to remain seated- after they had lenrned of the outstanding
ICE warrant but before dispatch confirmed with ICE that the
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warrant was active. Indeed, ICE'S request that Santos be detained
on ICE'S behalf cnme f'ully forty-tive minutes after Santos had
already been arrested. Therefore, it is tmdisputed that the députies'
initial seiztlre of Santos was not directed or authorized by ICE.

Santos, 725 F.3d at 466 (emphasis in original); see also City of El Cenizo, 890 F.3d at 189

(observing that the seizure in Smltos violated the Fourth Amendment because tvere was no

federal request for assiktance before the seiztlre'). The Court in no way suggested that when a

state or local 1aw enforcement officer detains someone after being requested to do so by ICE, the

officer could violate the Fourth Amendment prohibition against llnreasonable seimlres. 'rhus, the

Fourth Circuit's decision in Santos did not put Jenkins on notice that detaining the plaintiff tmder

the circllmstances presented here would violate the plaintifps constitutional rights.

ltios does not cite, and the court has not fotmd, any other preexisting decisions from the

Fourth Circuit or its sister circuits which clearly established the llnlawfulness of Jenkins' actions.

See Santos, 725 F.3d at 468 (emphasizing that the right at issue GGmust have been clearly

establishçd at the time an ofscial engaged in a challenged action'') (citing Harlow v. Fitzgerald,

457 U.S. 800, 818 (1982:. Although the Third Circuit had determined that ICE detainers are

Sçpermissive,'' rather than çtmandatorys'' Galarza v. Szalczyk, 745 F.3d 634, 642 n.9 (3d Cir. 2014),

no cireuit had held that it would violate the Fourth Amendment to comply with an 1CE detainer

and administrative warrant. The snme is true today. The court recognizes that some district

courts have recently determined that j 1357(g)(10) should not be tGread to allow local law

enfbrcement to arrest individuals for civil immigration violations at the request of 1CE,''7 alzd that

7 Distdct courts that have narrowly construed j 1357(g)(10) have reasoned that Kif çotherwise cooperate' . . .
were read to allow local law enforcement to arrest individuals for civil immivation violations at the request of ICE,
the training, supervision and certitkation pursuant to a formal aleement between DHS and state ox cers described in
the remaining provisions of Section 1357(g) would be rendered meaningless.'' Creedle v. Miami-Dade Cty.. 349 F.
Supp. 34 1276, 1304 (S.D. Fla. 2018); see also Lopez-Aguilar v. Marion Cty. Sheriff's Den't. 296 F. Supp. 3d 959,
975 (S.D. Ind. 201*7) (apeeing with the proposition that j 1357(g)(10) cnnnot be read to authorize ç'free-floating
state-local cooperation . . . without tending to nullify the requirement of federal ttraining, certiikation, and
supervision' otherwise established by Section 1357(g)'') (citations omitted).
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holding someone pm suant to an ICE detainer, without separate probable cause to believe that the

person has committed a crime, GGgives rise to a Fourth Amendment claim agninst the local 1aw

entbrcement.'' Creedle v. Minmi-Dade Cty., 349 F. Supp. 3d 1276, 1304 (S.D. Fla. 2018).

However, other diskict courts have held to the contrary. See. e.a., Lopez-Lopez, 321 F. Supp. 3d

at 801 (ssplaintiffhas not presented a plausible Fourth Amendment claim against Allegan Coullty

as a matter of law. ICE issued a facially valid admirlistrative wan'ant for his arrest, based on a

determination that there was probable cause to believe that he was removable. Then, 1CE

requested that the localities detain Aaron through the use of an 1-247 detainer- which also recited

the basis for probable cause. Allegan Cotmty cooperated by complying with the federal

govemment's request (as allowed pursuant to j 1357(g)(10)) 1by providing operational support'

by holding Aaron until ICE could take custody of him the following day. Based on tbis record,

with al1 inferences to Aaron, Allegan Cotmty did not run afoul of the Fourth Amendment

prohibition against tmreasonable seizures.'). Thus, even now, it cannot be said that the

constimtional and stattztory questions at issue in this case are lçbeyond debate.'' al-Kidd, 563 U.S.

at 741; see also Gates v. Khokhar, 884 F.3d 1290, 1393 (11th Cir. 2018) (çt-rhat judges disagree

about a constimtional issue is itself evidence that a right is insufficiently clearly established for

purposes of denying qualified immllnity.'') (citing W ilson v. Layne, 526 U.S. 603, 618 (1999:.

In sum, the court is convinced that Jenkins did not violate clearly established federal 1aw by

detaining Rios for an additional 48 hours ptlrsuant to the ICE detainer and administrative warrant.

At the time of the plaintiff's detention, existing precedent suggested that, ççlelven in the absence of

a written agreement,'' local law eeorcement offkials may cooperate with ICE in the detention or

removal of aliens not lawfully present in the United States, Santos, 725 F.3d at 464, when such

cooperation is expressly 'trequestledl'' or authorized by ICE, Adzona, 567 U.S. at 410; see also
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Santos, 725 F.3d at 465-66. In tllis case, the ICE detainer specifcally requejted that the Jail hold

Rios for up to 48 additional hotlrs after he would otherwise be released, and both the detainer and

the administrative warrant attested to probable cause of removability. Consequently, Jenkins had

no reason to believe that complying with the 48-hotIr detainer request would violate the Fourth

Amendment prohibition against llnreasonable seizures. Because existing precedent dldid not put

Ethe sheriffl on notice that his conduct would be clearly llnlawful, (dismissal) based on qualified

immtmity is appropriate.'' Saucier v. Katz, 533 U.S. 194, 202 (2001) (emphasis added). Thus,

Jenkins' motion will be granted with respect to Colmt 11.8

II. Claim under state Iaw

In Count 1I1 of the complaint, Rios claims that he was falsely impzisoned in violation of

Virginia law. Having dismissed both federal claims, the court declines to exercise supplemental

jurisdiction over Count 111, and will dismiss that cotmt without prejudice. See 28 U.S.C.

5 1367(c)(3) (authorizing a district court to decline to exercise supplemental judsdiction when it

Gshas dismissed all claims pver which it has originaljudsdiction'); see also Cnrnecie-Mellon Univ.

v. Cohill, 484 U.S. 343, 350 (1988) CtW hen . . . the federal-law claims have dropped out of the

lawsuit in its early stages and only state-law claims remain, the federal court should decline the

exercise of jllrisdiction by dismissing the case without prejudice'); Bnnks v. Gore, 738 F. App'x

766, 773 (4th Cir. 2018) (sçGenerally, when a district court dismisses all federal claims in the eady

stages of litigation, it should decline to exercise jurisdiction over any remaizling pendent state 1aw

claims by dismissing those claims without prejudice.'').

B ln light of the foregoing analysis, the court fmds it llnnecessary to address the defendant's remaining
challenges to the viability of the constimtional claims asserted tmder 5 1983.
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Conclusion

For the reasons stated, the court will grant the defendant's motion with respect to the

plaintiff s claims lmder 42 U.S.C. j 1983. 'Fhe remaiing claims tmder state 1aw will be

dismissed without prejudice.

The Clerk is directed to send copies of this memorandum opinion and the accompanying

order to a1l cotmsel of record. .

DATED: This /Y day of July
, 2019.

Senior United States Distdct Judge
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