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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
DANVILLE DIVISION

DORAREEN THOMPSON, )
) Case No. 4:09CVv00013
Plaintiff, )
)
V. ) MEMORANDUM OPINION
)
COMMISSIONER OF SOCIAL )
SECURITY, )  By: Jackson L. Kiser
) Senior United States District Judge
Defendant. )

Before me is the Report and RecommendafiB&R”) of the United States Magistrate
Judge recommending that | grant Plaintiff’'s Matifor Summary Judgment and remand the case
to the Commissioner of Social SecuritC@mmissioner”) for further proceedings. The
Commissioner filed objectiorte the Magistrate’s Report and Recommendation. | have
reviewed the Magistrate Judgeecommendation, Defendant’s ebjions, and relevant portions
of the record. The matter is now ripe for dgmn. For the reasons stated below, | RHIECT
the Magistrate’s Repoand Recommendation a@®RANT the Defendant’s Motion for

Summary Judgment.

STATEMENT OF FACTSAND PROCEDURAL HISTORY

In August 2001, while working as a canegy, Dorareen Thompson (“Plaintiff”)
attempted to move a patient irsavheelchair and experienced pain in her lower back. (R. 41,
119, 200, 211.) Since that time, she has allegezhahpain throughout méody, particularly in
her neck, back, hips, buttocks, and legs. (R. 119, 128, 130, 136, 143, 576—77.) She has also

received diagnoses for a myriaficonditions, including fibromyalgia, degenerative disc disease,
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carpal tunnel syndrome, chronic fatigue, weakness, muscle spasms, sleep apnea, depression,
rheumatoid arthritis, restless legs, panic atdaekxiety attacks, headaches, memory loss, and
crying spells. (R. 119, 137, 143, 576-77, 579, 601, 606—07.) According to Plaintiff, the
prescription medications she uses to deal thigse ailments cause her additional difficulty in
standing, walking, sitting, using her hands, and staying awake.

On July 5, 2002, Plaintiff filed an applicati for disability insurance benefits and
supplemental security income under the Sdsedurity Act (“Act”) (42 U.S.C. 8§88 401-433,
1381-1383f) alleging disability beginning Dedaen 14, 2001. (R. 100-02.) The claims were
denied at the initial levelral upon reconsideration. (R. 51-53, 58-68t)Plaintiff's request, a
hearing was held before &uministrative Law Judge (“ALJ”) on September 17, 2003. (R. 569—-
91.) The ALJ enlisted the aid afVocational Expert (“VE”) athe hearing. (R. 572, 589-90.)

On November 25, 2003, the ALJ issued a decisintirig that Plaintiff was not disabled because
she was able to perform heast relevant work. (R. 38-46.) On April 2, 2004, the Appeals
Council remanded the case for further proceedingsaaa apparent inconsistency in the ALJ's
decision® (R. 49-50.)

A second administrative hearing waschen October 13, 2004. (R. 592-617.) As
before, the ALJ sought the assistance ¥Ea (R. 595, 609-14.) On November 24, 2004, the
ALJ again found that Plaintiff was not disabled under the Act because, although she was unable
to perform her past relevant work, she retaitimedability to perform aignificant number of jobs
in the national economy. (R. 22-30.) Plairgiibmitted additional evidence to the Appeals
Council and requested a review of theJA_second decision, but the Appeals Council

determined the evidence did not warrant additioeniew. (R. 9-17.) Plaintiff appealed that

! Although the ALJ found Plaintiff suffered from severe impairments, the ALJ also concluded thattf Plaint
maintained the residual functional capacity to perform a full range of light work. (R. 40-45, 49.) The Appeals
Council determined “[t]his inconsistency require[d] clarification.” (R. 49.)



decision to this Court. S&éhompson v. Commissioner of Social Secyriyp. 4:05CV00024.

On December 19, 2005, United States Magistiatige B. Waugh Crigler issued an R&R
recommending | remand the case for further praogsdn light of the new evidence Plaintiff
presented to the Appeals Council. (R. 889—-Nejther party objected to the R&R, and |
adopted it in its entirety and remanded the ¢as&rther proceedings on January 6, 2006. (R.
887-88.)

A third administrative hearing wasructed on July 26, 2006. (R. 906-44.) Although a
VE was present during the hearing, the Allefermined that further VE testimony was
unnecessary. (R. 625-26, 908.) On NovembeRQ@®6, the ALJ issued a decision concluding
that Plaintiff was not disabldakecause she was able to perform her past relevant work. (R. 625—
42.) In the alternativehe ALJ found that, even if Plaiffts limitations precluded her from
performing her past relevant woPlaintiff could still perform aignificant number of sedentary
jobs existing in the national economy. (R. 641.) Plaintiff attempted to appeal the ALJ's decision
with the Appeals Council, but the effort wastimely, so the ALJ’s opinion stood as the final
decision of the Commission@r(R. 618-20.)

Plaintiff again appealed to this Couf@n January 5, 2010, Magistrate Judge Crigler
recommended that | grant Plaintiff's Motiorr fSBummary Judgment amdmand the case to the
Commissioner for further proceadis at the final level of theequential evaluation. (R&R 1, 5—

7.) The Magistrate Judge reasoned that ti@@ms of Dr. Haney, Dr. Bodeur, Dr. Shchelchkov,

and Dr. Teresa Moore supported Plaintitflaim, while Dr. Garrdt—a non-treating, non-

2 Where a social security applicant’s filing with the &pfs Council is untimely, the district court is normally

without jurisdiction to consider the matter, as the App€&auncil’s time-based dismissal does not constitute a final
decision by the Commissioner as required under 42 U.S.C. 8 405(ghd&es v. Heckler799 F.2d 131, 133 (4th

Cir. 1986). In an instance suchthe one presented by the immediate cheajever, where the matter has been
remanded to the ALJ by a district court, the ALJ’s decision constitutes the final decision of the Commissioner. See
20 C.F.R. 8 404.984(a), (d). Therefore, regardless of whether the Appeals Council reviewedshmsttiEmand
decision, the applicant retains the right to judicial review on the meritsH&ei¢t v. BarnhartNo. 5:01CV00040,

2002 U.S. Dist. LEXIS 17351, at *10-11 (W.D. \&ept. 13, 2002); 20 C.F.R. § 404.984(a), (d).




examining physician—provided the sole evidentiaagis for the ALJ's unfavorable decision.
(Id. at 4-6.) Accordingly, Magistta Judge Crigler concludedetiALJ’s determination was not
supported by substantial evidence. @At6.) The Commissioneitdd an objection to the R&R

on January 15, 2010.

1. STANDARD OF REVIEW

Congress has limited judicial review of decisions by the Social Security Commissioner. |
am required to uphold the decision where: (& @ommissioner’s factual findings are supported
by substantial evidence; and (2) the Commissioner applied ther pegpéstandard. 42 U.S.C.

8 405(g);_see alsGraig v. Chater76 F.3d 585, 589 (4th Cir. 1996). The Fourth Circuit has long

defined substantial evidence as “such relevant evidence as a reasonable mind might accept as

adequate to support a cdumion.” Mastro v. Apfel270 F.3d 171, 176 (4th Cir. 2001) (quoting

Richardson v. Perale402 U.S. 389, 401 (1971)). In otheords, the substantial evidence

standard is satisfied by producing more thagiatilla but less than a preponderance of the

evidence._Laws v. Celebrez#68 F.2d 640, 642 (4th Cir. 1966).

The Commissioner is charged with exating the medical evidence and assessing
symptoms, signs, and findings to determine thmefional capacity of the claimant. 20 C.F.R. 88§
404.1527-404.1545. The regulations grant the Casiomer latitude in resolving factual
inconsistencies that may agiduring the evaluation of the evidence. 20 C.F.R. 88 404.1527,
416.927. If the ALJ’s resolution a@bnflicts in the evidencis supported by substantial
evidence, then | must affirm tl@ommissioner’s finedecision. Laws368 F.2d at 642.

[1l. DISCUSSION

In her Motion for Summary Judgment, Pl#frargues the ALJ disregarded the opinions



of her treating physicians, particularly Dr. Brodeur, Dr. Haney, and Dr. Teresa Moore. In doing
so, Plaintiff asserts the ALJ erroneously failedhidude all of Plaintiff's limitations in the
residual functional capacity (“RFC”) evaluatidrPlaintiff also argugthat all of the new
evidence submitted afténe second administrative hearingaddished that her condition had
deteriorated since that time. @refore, according to Plaintiff, the ALJ at the third hearing could
not have rationally found Plaintiffs RFC to gesater than that established by the ALJ at the
second hearing.Although Magistrate Judge Crigler was persuaded by these arguments, | am
not. Considering the record as a whole, ¢lidence supporting the ALJ’s RFC assessment and
ultimate decision is not meresubstantial—it is overwhelming.

Starting with the evidence of the treatmeamsl evaluations PHiiff received for her
physical impairments, it is clear the ALJ haegqudate evidentiary suppdadr his determination.
In January 2002, after six visits, Plaintiff's chiropractor gave her an excellent prognosis and
found a 100% improvement. In February 2002, Rwbert Wade witlProgressive Therapy
examined Plaintiff and determined her cervenadl passive ranges of motion were within normal

limits. Plaintiff had arm sength of 5/5 bilaterally,and her x-rays were negative. In April

% The ALJ determined Plaintiff has the following RFC:

[T]he claimant has the residual functional capatmtiift 20 pounds occasnally and 10 pounds
frequently, to stand and walk at least 6 hours i8-&wour day, to sit about 6 hours in an 8-hour

day, and she has mental limitations of function. She is slightly limited in her capacities to [(1)]
understand and remember short, simple instrasfi(?) carry out short, simple instructions, (3)
understand and remember detailed instructions, (4) carry out detailed instructions, and (5) make
judgments on simple work-related decisions.

(R. 628.) Because of this, the ALJ found Plaintif€apable of performing her past relevant work as a
sewing machine operator and housekeeper/compaffiré4l.) In the alternative, the ALJ determined
that, even if Plaintiff's mental limitations were falito preclude her performance of those occupations, she
would still be capable of performing sedentary jobalastified by the VE at the second administrative

hearing. (Id).

4 Judge Thomas R. King presided over Plaintiff's first and second administrative hearings. (R. 569-97,.592—6
Judge Thomas Mancuso presided over the third. (R. 906-44.)
® A score of 5/5 indicates normal muscle strength.



2002, Dr. Robert W. Sydnor, an orthopedic sargeexamined Plaintiff and found her lateral
bend, rotation, forward flexion, and extensions were full with no significant discomfort. He also
determined Plaintiff had full lateral bend andatan in the lumbar spine and a full range of
motion in the hips without creptian, grating, or pain. Dr. Sydnaoted Plaintiff's strength was
within normal limits in her grip, biceps, triceigltoid, extensor hallis;, tibialis anterior, and
gastroc soleus. He concludethintiff should limit herself to lifting no more than twenty-five
pounds and avoid repetig bending or stooping.

After undergoing a sleep study at Soutesztbmmunity Hospital in May 2002, doctors
determined Plaintiff's sleep apnea could bateolled through use of a Continuous Positive
Airway Pressure (“CPAP”) device.

In September 2002, Dr. Robert Rhéison and Dr. Tammy Moore of the CRMH
Rheumatology Clinic examined Plaintiff and detehed she had 5/5 muscle strength in her
deltoids, biceps, triceps, quadriceps, hamstriagd,hip flexors. They did not find any swelling.
The doctors concluded Plaintiff had a normalga of motion in the s, wrists, elbows,
shoulders, hips, knees, toes, and feet. ol 2002, Dr. Alston W. Blount, Jr. performed a
consultative physical RFC form without exammigiPlaintiff. Dr. Blountconcluded Plaintiff
could carry twenty pounds occasionally and ten pounds frequently and could stand for six hours
and sit for six hours in an eight-hour workday. In May 2003, Dr. Karen Steidle of Sheltering
Arms Hospital examined Plaintiff and found thathough Plaintiff had mild degenerative disc
disease, she had no significant casrdloraminal stenosis. Plaifits motor tests revealed 5/5
strength in the upper extremities in grip, wagtension, wrist flexion, pronation, supination,
biceps, triceps, deltoid, and extatmotation to the shoulders bilaadly. An x-ray revealed signs

of cervical spondylosis and degertera disc disease but only vemyild thoracic spondylosis. In



September 2003, Dr. Haddon C. Alexander Ii¢ immpartial Medical Examiner (“ME”) at
Plaintiff's first administrative hearing, studied af the medical opinionen record at the time
and found no objective interference to Pldiistability to perform light work.

In March 2004, Plaintiff underwent an MRI which showed her bone marrow signal
intensity was within normal limits. The MRIsa showed no spinal canal or neuroforaminal
stenosis. A July 2004 MRI confirmed that Plaintiff did not suffer from spinal canal or
neuroforaminal stenosis. In September 2004 Sbeven M. Fiore, an orthopedic surgeon,
examined Plaintiff and found she was ablentmve about the room without any sign of
significant pain, had a near fullmge of motion in her hips an@dék, and had negative straight
leg raise tests. Dr. Fiore detgned Plaintiff's upper and lower extremities were neurologically
intact.

In October 2004, Dr. Teresa A.F. Moo®m whom Plaintiff had received treatment
since early 2002, performed an RFC assessmetaomtiff. Dr. Moot concluded Plaintiff
could sit for a continuous thirty minutes and $ox hours overall in a galar eight-hour workday
and could stand for a continuous fifteen masubut less than twours in an eight-hour
workday. Additionally, Dr. Moore found plaiiff was capable of lifting twenty pounds
occasionally. In May 2005, Plaintiff made sevetialts to the Universityf Virginia Neurology
Clinic, where examinations showed negative strdeghtaise tests, no muscle spasms or
abnormalities in places claimed to be triggeints, normal muscle tone and bulk, strong and
symmetrical grip, 5/5 strengthroughout Plaintiff's body, and isk and symmetric reflexes.
The doctors concluded there was no evidengedpheral neuropathyr other neurological
pathology. Tests conducted at getavisit that month showed Pdiff did not have rheumatoid

arthritis. Plaintiff returnedo the University of VirginiaNeurology Clinic in July 2005, and



doctors found normal tone and bulk in Plaingffhuscles, 5/5 strength throughout Plaintiff's
body, brisk and symmetric reflexes)d no evidence of radiculopathyAnother visit showed
Plaintiff had a normal cervical raagf motion, no palpable triggpoints in her lower back, and
motor strength of 5/5 bilaterally. Based oniasts, the doctors concluded Plaintiff’s prior
diagnoses of rheumatoid arthritis ashebenerative joint disease were unfounded.

Plaintiff sought treatment with Drvgenty Shchelchkov from October 2005 through
May 2006. In October 2005, Dr. Shchelchkov fouraiRiff had 5/5 strength in all extremities,
distally and proximately. Her gait was normale stias able to walk on her heels and toes, and
her stretch reflexes were equal and symrmaltriDr. Shchelchkov samarized Plaintiff's
physical examination as being within normal limits. At a later visit that month, Dr. Shchelchkov
again noted Plaintiff's strength was 5/5 inettremities and determined she only suffered from
mild degenerative joint disease. In Januzd96, Dr. Shchelchkov confired Plaintiff’'s muscles
maintained normal tone and bulk and found PI#ihad strength of 5/5 in all her extremities.
By a January 2006 letter, Dr. Shchelchkov opined Blaintiff would be capable of performing
office work in a fixed environment and climatéth a limited amount of physical activity. Dr.
Shchelchkov noted Plaintiff should be able toggéen pounds of weight at a time and five
pounds or less repetitively. He also mentioned Biaintiff's headachesould begin improving
in severity and frequency within two taréi® months. In February 2006, Dr. Shchelchkov
ordered an MRI of Plaintiff, anthe results showed no significant spinal canal stenosis. At that
time, Dr. Shchelchkov examined Plaintiff and found her strength was 5/5 in all extremities.
Plaintiff appeared agile, andihgait was normal. Dr. Shcloflkov noted that Plaintiff was

clinically improving. In Mart and April of 2006, Dr. Shchdikov again confirmed Plaintiff's

® Radiculopathy is a nerve root dysfunction along the spine that can cause pain, weakness, numblifésa/tand
controlling muscles.



strength was 5/5. Also in April, the doctor fouRlgintiff had a full range of motion of the neck
and lower girdle, did not have any significardabulging or spinal cel stenosis, and moved
without any significant disumfort when distracted.

Plaintiff also sought treatment with Dr.fésa Moore again idanuary 2006. Dr. Moore
determined that Plaintiff should be abldifoten pounds or less ocdasally, but she should
limit her lifting to a maximum of twenty poundfr. Moore found Plaintiff could sit for fifteen
minutes at a time and stand or walk for twenty minutes at a time, so she would need a work
environment permitting her to shift positions frequently. Finally, Dr. Moore opined Plaintiff
should start with four-hour shifts befon@rking her way up. In May 2006, Dr. Moore
examined Plaintiff and determined her fibrogya had improved. Of particular interest,
Plaintiff noted that sheelt ready to find a job.

In July 2006, Dr. Norman Garrett, the ME at Plaintiff's tradiministrative hearing,
examined the record and concluded thahcalgh Plaintiff's doctors diagnosed her with
numerous conditions, there was no objective gadividence supporting the diagnosis of any
severe physical impairment. SpecifigalDr. Garrett found no objective evidence of
radiculopathy and no trigger poistiudy results to support a diagnosis of fioromyalgia. He also
noted that Plaintiff's tests for rheumatoid artlsrittere all negative. DGarrett concluded that
the objective evidence in the record did sgpport imposing any physical limitations on
Plaintiff.”

Facing this mountain of evidence, Plaintifhintains the ALJ failed to give adequate

"It is unclear why Magistrate Judge Criger recommended | remand the case to the Gamwitissi specific
instruction forbidding the ALJ from rellyg on Dr. Garrett's testimony. (R&R 6.) To the contrary, in evaluating an
applicant's RFC, the ALJ is under a duty tasialer all relevant evidence on record. Seeial Security Ruling 96-
8p.



consideration to Plaintiff's treatinghysicians, particularly Dr. Brodefipr. Haney, and Dr.
Teresa Moore. This argument is flaweddeweral reasons. Firstithough Dr. Moore found
Plaintiff “totally and permanentlgdisabled” and not able to woin January 2005, she also found
Plaintiff capable of working ithoth October 2004 and January 2006described above. In fact,
Dr. Moore’s October 2004 RFC matches the ALRFC determination in several regards,
including the finding that Plaintiifould sit at least six hours &n eight-hour day and lift twenty
pounds occasionally. Moreover,.IMoore’s January 2005 staten@f limitations is undercut

by Plaintiff’'s own admission to DMoore in May 2006 that she felt able to work. Second, Dr.
Haney’s December 2004 conclusion that PlaintifWagermanently disabled” and “not ready to
return to work” is noentitled to the weight BIntiff and Magistrateullge Crigler accorded it.
The determination of whether a social security applicant retains the ability to work is a legal
conclusion expressly reservil the Commissioner, and anyedical opinion encroaching upon
that sphere of authority is not ereil to any special significance. S#eC.F.R. 88
404.1527(e)(1), (3); 416.927(e)(1), (3). Third, most of the evidence submitted by Dr.
Shchelchkov, one of Plaintiff’'s most recendlgtive treating physicies, supports the ALJ's
ultimate conclusion that Plaintiff is not didad. Although the details of the ALJ's RFC
assessment differ in some minor regards flnmShchelchkov’s findings, it was the ALJ’s job
to weigh and resolve the factual inconsistencreated by the conflicting evidence of record, see
20 C.F.R. 88 404.1527(c)(2), 416.927(c)(2), arevhst amount of evidence described above
was sufficient to support the ALJ’s resolution.r Bas same reason, Dr. Brodeur’s opinion from
early 2003 is insufficient to requireversal of the ALJ’s decision.

Plaintiff's second argument—that the ALJRAintiff’s third hearing could not have

8 Dr. Brodeur’s opinion appears to have been based on a single meeting with Plaintiff, ndtyadenigte of
treatment like Plaintiff had witBr. Shchelchkov and Dr. Moore.
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rationally found her RFC to be greater than #sdiblished by the ALJ #te second hearing—is
equally unavailing because it is bdsmn a faulty premise. Plaintiff maintains that all of the new
evidence presented after the@sat hearing establishésat her condition has deteriorated since
then. As described above, however, a sultislaamount of evidence presented after the second
hearing, including the University of Virginideurology Clinic findingsnearly all of Dr.
Shchelchkov’s records, and Plaintiff's own staent that she felt she was improving and ready
to work, contradict Plaintiff's argument.

Finally, contrary to Magistrate Judge Qeigs remarks, the ALJ’s determination that
Plaintiff’'s mental limitationslo not render her disabledakso supported by substantial
evidence. A mental health statievaluation conducted by the Gevoads Community Services
Board in late 2002 found Plaintiff did not suffeom problems with thought content, thought
organization, confusion, or judgment. TBeard concluded Plaintiff possessed a fund of
information within normal limits and an 1Q estimated within the average range. Dr. Steve
Saxby’s January 2003 mental RFC found no signifitemtation in Plaintiff's ability for social
interaction and adaptation. [Baxby further determined Pif suffered no significant
limitation in most categories concerning undienging, memory, sustained concentration, and
persistence, and of those caiggs showing some limitation, thienitation was only moderate.

In July 2004, Dr. Daniel Kessler performed a na¢status examinatiorDr. Kessler concluded
Plaintiff's overall intellectuahbilities were in the low arage range. Although Dr. Kessler
administered the Minnesota Multiphasic Perdipnénventory (MMPI-2), Plaintiff's responses

yielded a likelihood of exaggerati of symptoms, thereby invalitlag the results. Dr. Kessler

° Because Plaintiff's Motion for Summary Judgment duatsidentify any emor in the ALJ’s mental capacity
determination, | will not provide as exhaustive of aalgsis of the mental capacity evidence. The issue is,
nevertheless, worth mentioning because of the Magistrate Judge’s brief and somewhat confusingatfteek t
evidence [of] the non-treating, non-examining review ptigai. . . did not address the effects of any mental
limitations which likely disable [P]laintiff from her past relevant work.” (R&R 6.)

11



concluded Plaintiff is capable of performisgnple and repetitive tasks, and workplace
attendance should not presentgngicant problem. In July 200%/hile undergoing treatment at
the University of Virginia Neurology Clinic, Rintiff denied experiering anxiety or panic
attacks. In May 2006, Plaintiff told Dr. Terelgiore her depression had lifted. In August 2006,
at the instruction athe ALJ from Plaintiff’s third heamg, Plaintiff sought a psychological
evaluation with Dr. Karen Russell. DespitaiRtiff's complaint of memory problems, Dr.
Russell found Plaintiff was able to recall the narard dosing instructions for all of her many
medications, as well as other remote and baxkgt information. Plaintiff functioned in the
average range of adult intelligence and diddigplay any signs of confusion or difficulty in
answering questions. Dr. Russell determinedBféis behavior was inconsistent with her
complaints of depression. Plaintiff aganok an MMPI-2 exam, and, as before, the results
yielded an invalid profile due to Plaintiff*®bvious|[]” exaggeration of symptoms. Dr. Russell
concluded Plaintiff had poor insight into hEsychological functioningyas able to perform
simple and repetitive tasks from a mental stampwas able to maintain regular workplace
attendance, and could understand fotlow instructions. This evidence is clearly sufficient to

support the ALJ’s mental health determination, and | tbegakefuse to disturb it.

IV. CONCLUSION

For the reasons stated above, | WBJECT the Magistrate Judge’s Report and

Recommendation arfBUSTAIN the Defendant’s objections. | WiBRANT the Defendant’s

12



Motion for Summary Judgmerdnd this case shall i SM1SSED from the active docket of
this Court.

The Clerk is directed to send a copytlaE Memorandum Opinion and the accompanying
Order to all counsel of record.

Entered this 17 day of March, 2010.

s/Jackson L. Kiser
Senior United States District Judge
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