-RSB Wilson v. Dollar General Corporation et al Doc. 48

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
Danville Division

LAMONT WILSON, )
)
Plaintiff, )
) Case No. 4:1&v-00024
V. )
)
DOLLAR GENERAL CORPORATION, )
) MEMORANDUM OPINION
DOLGENCORPLLC, )
)
and )
) By: Jackson L. Kiser
DOLGEN, LLC, ) Senior United States District Judge
)
Defendants. )

Before me areDefendants’ Motion for Summary Judgment, and [sitkhe alternative,
Motion for Judgment on theléadings Plaintiff's Motion to Compel Discovery and Enlarge
Time, or, in the alternate, for a Spoliation Inferencegnd Defendants’ Motion to Continue
and/or Stay Trial Settingl held a hearing on these motions on March 1, 2012, at which counsel
for both Plaintiff and Defendastappeared and presented argument. Having thoroughly
reviewed the briefs, the record, and the arguments of counsel, the matter is nowdemasion.

After careful considerationand for the reasons set forth below, Defendants’ Motion for
Summary Judgment, and [sidh the alternative, Motion for Judgment on the Pleadings is
GRANTED, and Defendants’ Motion to Continue and/or Stay Trial SettilyEsIED. Based
on the representation of counsel that the matter has been resolved, | deaffisPlmtion to

Compel Discovery and Enlarge TiveOOT.
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I. STATEMENT OF FACTS

This case arises out of Plaintiff Lamont Wilson’s (“Plaintiff”) claim of discrimination
under the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 1216f seq. as amended.
The material facts are largely undisputdelaintiff began working at Defendant Dollar General
Corporation’s (“Dollar General”) South Boston distribution center in September 200%0(Wi
Dep. 29:1#22, 34:2635:5, January 4, 2012 [or the first few months of his employment, his
duties consisted primarily of loading inventory for transportation to Dollar General's retalil
outlets. [d. 34:22-37:5.) Subsequentlize was transferred e positionwhere he was primarily
responsible foprocessingloading,and shipping orders for various inventoryd. 37:6—-38:24.)
According toNikki Stinespring (“Stinespring”)Dollar General’s Human Resources manager
during the relevantime period Plaintiff's dutiesrequiredthe ability to read llaels on various
merchandise and handle heavy equipment. (Stinespring Dep18937:1621.) Therefore,
reasonably good vision was essential to Plaintiff's jad.) (

Plaintiff suffers from complete and permanent blindness in his right eyeoduetinal
detachment that occurred during his adolescence. (Wilson 3Dep1-51:9.) Beginning in
February 2010, Plaintiff additionally suffered an onset of iritis in his ledt ejd. 49:1-50:16.)
This inflammation of the eye caused blurred vision ewehtually resulted in loss of virtually all
vision in his left eye fora period of approximately sevamda-half weeks. Id. 51:22-52:22.)
As Plaintiff testified, “[B]Jecause the fact that | only have one eye, and the fact yhasion
was blurred, Icouldn’'t see to drive, so | knew | couldn’t work.1d( 53:21-54:4.) Plaintiff
immediately began undergoing medical treatmienthis condition at Dominion Eye Center
beginning @ Februaryl2, 2010 In the ensuing weeks, his doctors provided him witltiple

notes stating that he should be granted |deos@ work due to his condition. Id. 55:4-65:20



Pl’s Mem. in Opp. to Def.’s Mot. for Sum. [hereinafter “Pl.’'s Mem.”]JEx. 4-11.) In all,
during this periodDollar General granted Plaintiff sixegks of medical leave available pursuant
to its employee medical leave poljgtus an addional two weeks to allow hirfurthertime to
recover from his condition.Id. 55:8-56:25.)On April 6, 2010, Dr. Terry D. Odom (“Odom”),
Plaintiff's treating phygian at Dominion Eye Center, examined Plaintiff and provided him with
a note stating: “[Plaintiff] is under my care for the following: glaucoma and iritis. He man retur
to work as of today 4-10." (Pl’'s Mem. Ex. 9.) After Plaintiff telephoned Stinespring and
informed her that he was still experiencing blurred vision, however, she told hiinetleatuld
report to work on the following day, April 7, 2010. (Wilson Dep. 63:4—66:1.)

On April 7, 2010, however, Plaintiff began experiencing increasedtiontan his left
eye and sought additional treatment at the emergencyab®anville Regional Medical Center
(Id. 66:4-67:1Q 85:1122.) The attending physician there provided Plaintiff with eye drops and
a prescription for pain medicationld(66:867:9.) The physician alsarovided Plaintiff with
an additional note stating: “This notice verifies that your employee, Lamdsbiivas seen in
this facility on 040710 [sic] He/she may return to work on 040910 . . . If symptoms continue and
the enployee is unable to perform the full duties of their job by this date, please dldgise
employee to return to this facility or make an appointment with the referral physiciamtfearf
evaluation.” (Pl’'s Mem. Ex. 11.) Plaintiffs mother then drovenhio Dollar General's
Distribution Center in South Boston where he alleges that he delivered the Stiregpring:

and represented that he could not report for worthahevening (Id. 67:1270:1, 71:1472:18,

! The evidence is in conflict as to whether or not Plaintiff submitted the note topBitgesin
her deposition, Stinespring testified that she did not recall seeing the note.sfiStimeDep.
35:14-24.) Nevertheless, viewing the evidence in the ligbst favorable to Plaintiff, the Court
will assume that Plaintiff delivered the note as he testified.



73:2—7.) Stinespringreminded Plaintif that Dr. Odom had released him to return to work on
April 6, 201Q and that Plaintiff had already received an additional day of leave beyond that;
however, Plaintiff maintained that he was still unable to come to wol#. 7@3:2-17.)
Stinespring made ehr to Plaintiff that DollaiGeneralwas unwilling to grant him additional
leave andif he did not return to work that evenirfge would beerminated (Id. 73:18-74:15.)
She testified that she “explained to Mr. Wilson that he had usedavs time . . and that again
[she]had a return to work note, and that it was his decision whether he wanted to maintain his
employment at Dollar General, but at that point he was expected to return to wonke'sgng
Dep. 38:1624.) When Plaintiff maintainedhat he could not return to work, Stinespring
informed him that he was terminatédld. 75:5-10.)

Plaintiff continued to have problems with his left égeat leastwo weeksfollowing his
termination therefore, he concedes that he still would hiaeen unable to return to woeven
on April 9, 2010 as represented in the docsonote submitted to Stinespring on April 7, 2010
(Id. 75:20-76:14.) Plaintiff cannot state with any certainty the datewhichhe would have
been able to return to work. He concedes that he was essentially seekindiatenmziod of
leave until he could sufficiently recovér(ld. 82:9—-83:13.) When asked whether he knew how
much more leave he would require, Plaintiff responded, “No, they didn't either bettays
didn’t give me a chance because she fired me on the 7ih."83:1-6.) When asked at what

point after April 7, 2010, he would have been able to return to work, he responded, “I can’t

%2 The evidence is in conflict as to whether or not Stinespring actually terminated Plaintiff on
April 7, 2010, or whether he “terminated his ownptoyment.” (Wilson Dep. 71:813; Def,’s
Resp. to Pl.’s First Int. and Req. for Prod. No. 18.) Again, viewing the evidence in theadgfht
favorable to Plaintiff, the Court will assume that Stinespring terminated Plaintiff on April 7,
2010.

3 At oral argument on the present motions, Plaintiff's counsel represented that, foresuspos
this claim, Plaintiff was only seeking an additional two days of leave.
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specifically give you a de, okay?” [d. 105:14.) Moreover, Plaintiff's problems with his left
eye worsened considerably. Plaintiff was subsequently diagnosed with a detaciment in
his left eye. Id. 106:6108:13.) As a result, he underwent surgery that resultedtah to
blindness for seven and a half weekksl. {07:17108:24.) Plaintiff believes that he could have
returned to work full time at Dollar General in March or April 284riearly a full year after his
termination—after undergoing surgery on his left eyéd. (16:3-118:15.)

[I.  PROCEDURAL HISTORY

Following his termination on April 7, 2010, Plaintiff contacted the Equal Employment
Opportunity Commission (“EEOC”) and completed his intake questionnaire on April 13, 2010.
(Id. 88:3-89:20.) Subsequently, Plaintiff filed his Charge of Discrimination on June 10, 2010.
(Id. 87:16-88:2.) After receiving his Notice of Suit Rights from the EEOC on March 31, 2011,
Plaintiff filed the present action against Defendants Dollar GenB@grenCorp, LLC,and
Dolgren, LLC (collectively “Defendants”) on June 15, 2011, claiming that his tetimina
constituted discrimination in violation of the ADA. On February 7, 2012, Defendants féed th
present Motion for Summary Judgment gsid], in the alternative, Motion for Judgment on the
Pleadings(“Motion for Summary Judgment”) and Brief in Supp@adsertinglack of subject
matter jurisdiction andjroundsfor summary judgmeni their favor. (Def.’s Mot. for Sum. J.
[ECF No. 31].)

On February 15, 2012, Plaintiff filed his Motion to Compel Discovery and Enlarge Time,
or, in the alternative, for Spoliation of Eviden¢®lotion to Compel Discovery”and Brief in
Support. (Pl.’s Mot. to Comp. Disc. [ECF N@&5].) On February 21, 2012, Plaintiff filed his
Memorandum in Opposition to Defendants’ Motion for Summary Judgmen{sajdin the

alternative, Motion for Judgment on the Pleadings. On February 22, 2011, Defendants filed their



Response in Opposition to Plaintiff's Motion to Compel Discovery and Enlarge Time,tbe
alternative, for Spoliation of Evidence. (Def.’'s Resp. in Opp. to Pl.’s Mem. in Supp. of Mot. to
Comp. Disc[ECF No. 39]) On February 23, 2012, Defendants filed their Motion to Continue
and/or Stay Trial Setting (“Motion to Continue”) in which they argue for a continuahctle

trial set in this matter for a period of no less than thirty days to await a ruling on the Trustee’s
Motion to Dismiss or Convert filed in Plaintiff's separate Gleafl3 bankruptcy proceedings.
(Mot. to Cont. pg. £2 [ECF No. 40].) Defendants argue that the Trustee’s Motion to Dismiss or
Convert will affect this Court’s determination as to subject matter jurisdiction in this mdder. (
pg. 2.) Defendants alsmaise certain scheduling conflicts that will prevent Defendants’ corporate
representatives from attending the trialld.)( On February 29, 2012, Plaintiff Filed his
Memorandum in Opposition to Defendants’ Motion for Continuance and/or Stay of TrialgSetti
arguing that the Court should not continue the trial on the mere contingency that thepBankr
Court converts Plaintiff's Chapter 13 proceedings into Chapter 7 proceedMgm. (n Oppto

Def.’s Mot for Cont. pg. 1-2) [ECF No. 44].)

1. STANDARD OF REVIEW

The standard applicable on summary judgment is well establi$hedmary judgment is
appropriate where there is no genuine issue as to any material fact and the moving party is
entitled to a judgment as a matter of laleD. R. Civ. P.56(c). The court must view the facts
and the inferences to be drawn from them in the light most favorable to the party oppesing t
motion. United States v. Diebold, Ini369 U.S. 654, 655 (1962). A genuine issue of material
fact exists if reasonable jurocsuld find by a preponderance of the evidence that the nonmoving

party is entitled to a verdict in his favoAnderson v. Liberty Lobby, Inc477 U.S. 242, 252



(1986). The court must not make credibility determinations or weigh the evid&emes v.
Sanderson Plumbing Prods., Irg30 U.S. 133 (2000).

The moving party has the initial burden of pointing out to the court the deficiency in the
nonimovant’s case that would make it impossible for a reasonabtérfdet to return a verdict
in the noamovant’s favor. Celotex Corp. v. Catrettd77 U.S. 317, 323 (1986). A movant
defendant may show that he is entitled to judgment as a matter of law by demonstrating that the
plaintiff could not prove an essential element of his cédeat 32223. It is then up to the nen
movant to demonstrate to the court that there are genuine issues of materiad fiett doe has
made a sufficient showing on each of the essential elements of hissraseett v. Johnse®32
F.3d 291, 297 (4th Cir. 2008}inkle v. Ciy of Clarksburg 81 F.3d 416, 421 (4th Cir. 1996).
Therefore, summary judgment is appropriate when the moving party points lack af
evidence to support an essential element of his or her cl8ee. Blair v. Collonas Shipyards
Inc., 52 F. Supp. 2d 687, 692 (E.D.Va. 1998d 203 F.3d 819 (4th Cir. 2000).

Although Defendant’s Motioior Summary Judgmeraiternatively moves for judgment
on the pleadings, it asserts lagk subject matter jurisdiction; therefori,is more properly
construed as a motion to dismiss pursuant to Federal Rule of Civil Procedure 12tEB){1R.
Civ. Pro. 12(b)(1). Accordingly] will apply the standard applicable to a motion to dismiss for
lack of subject matter jurisdiction. The burden of proving subject matter jurisdiction on a
motion to dismiss is on the plaintiff, the party asserting jurisdiction. A trial court may consider
evidence by affidavit, depositions or live testimony without converting the procetxione for
summary judgmerit. Adams v. Bain697 F.2d 1213, 1219 (4th Cir. 1982) (citigns v. Kemp
516 F.2d 21 (4th Cir. 1975)). “Unlike the procedure in a 12(b)(6) motion where there is a

presumption reserving the truth finding role to the ultimate factfinder, the woar 12(b)(1)



hearing weighghe evidence to determine its jurisdictibnld. Furthermore, in considering a
motion pursuant to Rule 12(b), the Court may take judicial notice of “items in the puaid.re
Papasan v. Allain478 U.S. 265, 268 n.1 (1986). Therefore, the Court tales judicial notice
of records filed in bankruptcy proceedingdee Anderson v. FD|®18 F.2d 1139, 1141 n.1 (4th
Cir. 1990)(“[T] he Bankruptcy Court is considered ‘a unit of the district caurtler 28 U.S.C. §

151, and we believe a district court should properly take judicial notice of its owdsé&cor

V. DISCUSSION

At the hearing held on March 1, 2012, Plaintiff’'s counsel represented to the Cotinethat
discovery matter raised in Plaintiff’'s Motion to Compel Discovery has nam besolved to
Plaintiff's satisfaction. Accordingly, | find it unnecessary to addr@laintiffs Motion to
Compel Discovery and will proceed to address the merits of Defendantgirivioti Summary
Judgment.

A. Defendants’ Motion to Dismiss for Lack of Subject Matter shligtion

Because lack of subject matter jurisdiction would necessarily precludele@i®n of
all further issues] will address this issue firstDefendants argue that they are entitled to
judgment on the pleadings because this Court lacks subjetr juatsdiction over Plaintiff's
claim due to hisChapter 13 bankruptcy filingn the United States Bankruptcy Court for the
Western District of Virginia (Br. in Supp. of Def.’s Mot. for Sum. J. pg. 12.) Under Article 1lI
of the United States Constitom, federal courts have subject matter jurisdiction over a claim
only if the claimant has standing.E.g, Miller v. Brown 462 F.3d 312, 316 (4th Cir. 2006)
(internal citations omitted). Accordingly, if thplaintiff lacks standing, the Court lacks
jurisdiction over the claim.Plaintiff filed his voluntary petition for Chapter 13 bankruptcy on

June 27, 2010, shortly after filing his ChamfeDiscrimination with the EEOC In re Lamont



Wilson No. 1061863WAA4, Petition,[ECF No. 1.] Defendants argue that all claims accruing
prior to Plaintiff's petition for Chapter 13 bankruptcy belong to the bankrupteyees(Br. in
Supp. of Def.’s Mot. for Sum. J. pg. 12.) Plaintiffs ADA claim clearly accruedrgo his
petition for Chapted3 bankruptcy. Therefore, they argue that only the bankruptcy trustee has
standing to bring Plaintiff's ADA claim and this Court lacks jurisdiction over a claim brought by
Plaintiff. (Id.) In their Brief, Defendants cite various Fourth Circuit authority for the propos
that all claims accruing prior to a plaintiff's filing of a petition in bankruptcy belong to the estate
and, therefore, the plaintiff lacks standing to assert théa). (

Plaintiff correctly points out, however, that the casetedc by Defendants are
distinguishable from the present case because they all involve Chapter 7 lanksuppposed
to Chapter 13 bankruptcysee National Am. Ins. Co. v. Ruppert Landscaping 187. F.3d 439,
441 (4th Cir. 1999)Detrick v. Panalpinalnc., 108 F.3d 529, 535 n.9 (4th 1997)gnor v.
Parkinson 729 F.2d 977, 978 (4th Cir. 1984). In this case, Plaintiff has filed for Chapter 13
bankruptcy. (Pl’'s Mem. Ex. 17.) “This difference is crucial because the trbatedhe
exclusive authorityto prosecute claims under Chapter 7, whereas Chapter 13 debtors retain
authority to prosecute claims.Brooks v. Prestige Financial Serv., In&No. 11cv0237AW,
2011 U.S. Dist. LEXIS 118821 at*6 (D. Md. Oct. 14, 2011) (citingrosby v. Monroe Cnty.
394 F.3d 1328, 1331 n.2 (11th Cir. 200@gble v. lvy Tech State Colleg200 F.3d 467, 472
(7th Cir. 1999)). Although the Fourth Circuit has not yet addressed whether Chiapkelotors
have standing to bring claims in their own name on behalf ofdhkrbptcy estate, the circuit
courts to have considered the issue have held that the right remains with the ttebabr:6
(citing Smith v. Rocketts22 F.3d 1080, 1081 (10th Cir. 2008),0sby 394 F.3d at 1331 n.2

(11th Cir. 2004);Cable 200 F.3d at47274 (7th Cir. 1999)Qlick v. Parker & Parsley



Petroleum Cq.145 F.3d 513, 5386 (2d Cir. 1998)Maritime Elec. Co. v. United Jersey Bank
959 F.2d 1194, 1209 n.2 (3d Cir. 1992)). Having filed for Chapter 13 bankruptcy, Plaintiff
retains standing to assert the present claifurthermore, on November 10, 2010, the
Bankruptcy Court entered an orderPlaintiff's proceedingproviding that “all property of the
estate shall revestithe Debtor(s). (Pl.'s Mem. in Opp. to Def.’s Mot. for Cont. pg. 1.)
Accordingly, I find thatPlaintiff has standing to assert his ADA claim, and this Court has subject
matter jurisdiction. Therefore, | deny Defendants’ motion to dismiss ferdheubject matter
jurisdiction and proceed to consider the merits of Defendants’ Motion for Sumuodgmaént.

B. Defendants’ Motion for Summary Judgment as to Plaintiffs ADA Claim

Defendants contend that they are entitled to summary judgment on Plaintiffie failu
accommodate claim because Plainifhot a qualified individual under the ADA. Under the
ADA an employer’s failure to make reasonable accommodations for the knownitksabilan
otherwise qualified individuatonstitutes discriminatiomnles the employer can demonstrate
undue hardship. 42 U.S.C. § 12112(b)(5)(A) (2012). The ADA defines a “qualified individual
with a disability” as a person with a disability who, with or without reasonalslenamodation,
can perform the essential functions of the job in questiwh.8 12111(8). Accordingly, to
establish grima faciecase of failure to accommodate under the ADA, Plaintiff must show: “(1)
that he was an individual who had a disability within the meaning of the statute; (2hehat
[employer] had notice of his disability; (3) that with reasonable accontioadae could

perform the essential functions of the position . . .; and (4) that the [employesgdeto make

* Defendants originally included the doctrine of judicial estoppel as an addigomahd fo
summary judgment(Br. in Supp. of Def.’s Mot. for Sum. J. pg. 7). Defendants, however,
withdrew this argument in their Reply in Support of Their Motion for Summary Judgmeént a
[sic], in the alternative, Motion for Judgment on the Pleadings. (Def.’s Rep. in Sudpt.dbr
Sum. J. pg. 7 [ECF. No. 43].) Accordingly, | decline to consider judicial estagpalground

for summary judgment.
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such accommodations.Rhoads v. Fed. Deposit Ins. Cqr@57 F.3d 373, 387 n.11 (4th Cir.
2001).

The record shows-and Defendants do not disputeha Plaintiff has satisfied his burden
as to the first two elements of lpema faciecase. Defendants argue, however, that Plaintiff has
not proved that he is a qualified individual as required by the third prong. The overaranng iss
therefore, is whiber Plaintiff is a qualified individual. Defendants contend that Plaintiff
requested no accommodation ottiean indefinite medical leavend that such a request is not a
reasonable accommodation as a matter of law. Moreover, they argue thétCiéar General
had granted Plaintiff leave as requested, he would not have been able to perform the essential
functions of his job within a reasonable period of time. Defendants point to evidence in the
record showing that Plaintiff would not have been able to resume his work on April 9,02010
within any reasonable time thereaftePlaintiff responds that Defendants’ position “eviscerates”
the ADA “because the process of determining a reasonable accommodation . . ssanigce
process of uncertain length in many cases.” (Pl.'s Mem. pg. Z3gintiff contends that: (1)
Defendants’ failure to either grant Plaintiff's request for leave or engage him in an fiverac
process to determine the availability of a reasonable accommodation constitpegsse
violation of the ADA; and (2) whether an additional two days of leave avasasonable
accommodatiofs a jury question. (Pl.’'s Mem. pg. 22, 2% urthermore, Plaintiff argues that in
determining whether Plaintiff was a qualified individugde Courtmay look only to the facts
knownto Dollar General as of April 7, 2010, tdate of his termination. He contends that any
developments occurring after April 7, 2Q1dre simply irrelevant to thisaquiry. | will first
address Plaintiff's argument that Dollar Genetialated the ADA by failingo engage Plaintiff

in the interative process.
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1. Failure to Engage in the Interactive Process

Plaintiff arguesthat Defendants’ “failure to engage in an interactive process after
rejecting a requested accommodation is itsgbern seviolation of the ADA.” (Pl.’'s Mem. in
Opp. to Def.’s Mot.for Sum. J. pg. 22.) Plaintiff is correct that “[ojnce an employer’s
responsibility to provide a reasonable accommodation is triggered, it may beamgdesshe
employer to engage in an ‘interactive process’ to determine the appropriate accommodati
under the circumstances.Crabill v. Charlotte Mecklenburg Bd. of Ed#4123 Fed. Appx. 314,
322 (4th Cir. 2011) (citing 29 C.F.R. 8 1630.2(0)(3)). “This step ‘imposes a duty upon
employers to engage in a flexible, interactive process with the disabiibyee needing
accommodation so that, together, they might identify the employee’s precise limitations and
discuss accommodations which might enable the employee to continue workir@jl& v.
United Airlines, Inc. 213 F.3d 365, 373 (7th Cir. 2000)u¢ding HendricksRobinson v. Excel
Corp. 154 F.3d 685, 693 (7th Cir. 1998)).

Nevertheless, Plaintiff's assertion that Defendants’ failure to either grant his trégjues
additionalleave or initiate the interactive process constitutggefaseviolation” of the ADA is
an incorrect statement of the law. “The interactive process the ADA foresees is not an end in
itself; rather it is a means for determining what reasonable accommodations are available to

allow a disabled individual to perform essentidl fanctions . . . .”Rehling v. City of Chicago

®> The EEOC suggests that the employer should take the following steps to ashdfmipligoal:

(1) analyze the particular job involved and determine its purpose and essentianfin)

consult with the employee to ascertain the precisergtdied limitations imposed by the
disability and how they could be overcome; (3) in consultation with the employee, identify
potential accommodations and assess the effectiveness of each in enabling the employee to
perform his functions; and (4) consider the prefeeenf the employee and implement the
accommodation that is most appropriate for both the employee and emplelgetwood v.

Harford Systemdnc., 380 F. Supp. 2d 688, 701 (D. Md. 2005)ing Bryant v. Better Business
Bureau,923 F. Supp. 720, 737 (D. Md. 1996)).
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207 F.3d 1009, 1016 (7th Cir. 2000). It is, therefore, well established that “an employee cannot
base a reasonable accommodation claim solely on the allegation that the employer failed to
engage in an interactive process . . . . Rather the employee must demonstratidutbatof
engage in the interactive processulted in the failure to find an appropriate accommodation

for the disabled employge Crabill, 423 Fed. Appx. at 323 (citingehling 207 F.3d at 1016)
(emphasis added$ee alsd-eldman v. Law Enforcement Assoc. Corg9 F. Supp. 2d 472, 487
(E.D.N.C.) €iting Rehling 207 F.3d at 1016};leetwood v. Harford Systems, In880 F. Supp.

2d 688, 701 (D. Md. 2005) (citingcott v. Montgomery County Gqvit64 F. Supp. 2d 502, 508

(D. Md. 2001)). “Thus a plaintiff must show that a reasonable accommodation existed, before a
court may find that an employer’s purported failure to engage in an dtitergrocess was
unlawful.” Wells v. BAE Systems Norfolk Ship Rep#83 F. Supp. 2d 497, 511 (E.D. Va. 2007)
(citing Jackson v. City of Chicag@14 F.3d 806, 813 (7th Cir. 2005)). If a plaintiff does not
show that an employer’s purported failure to engage in the interactivessreesulted in failure

to identify a reasonable accommodation, his claim fails as a matter ofdaw.

In the presentase, it is fairly obvious that engaging in the interactive process would not
have been a fruitful exercise. Consultation wWaintiff to determine the precise limitations
imposed by his disability was unnecessary. Hxtent of his limitations was obvious.
Moreover, by the time of his termination, Stinespring was well aware of theenat his
condition. In addition, theature of Plaintiff's disability was not such thatrange of possible
accommodations could have allowed him to perform the essential functions of his job.
Employment on a pattme basis, reassignment to a different position, or a lighter work load
would not have enabled Plaintiff to perform. He simply could notasek therefore, could not

return to work. Defendants, therefore, faced a binary decision: either graniffPaaiditional
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leave or let him go. No other potential accommodation would have materialized through the
interactive process. As the above authorities indicate, the interactivespnscnot an end in
itself; rather, it is only useful to the extent that it allows the parties to discover reasonable
accommodations. Accordingly, Plaintiff can only prevail if his requestattiitional leave
constituted a reasonable accommodation.

Plaintiff cites numerous authorities for a contrary proposition. Most are lgctua
distinguishable from the present cdseSpecifically, Plaintiff citesHumphrey v. Memorial
Hospitals Associatior239 F.3d 1128 (9th Cir. 2001), for the proposition that when an employer
rejects an employee’s requested accommodation, it must engage the employee in the interactive
process in an effort to identify reasonable accommodations. (Pl.’'s Me22.) InHumphrey
the defendanrémployer summarily rejected the plaintfinployee’s request to work from home
without exploring other possible accommodatioid. at 1138. The Ninth Circuit held that the
defendant’s rejection of plaintiff's requested accommodation and its daitursubsequently
engage her in the interactive process constituted a violation because other reasonabl
accommodations, such as a temporary leave of absence feasible Id. at 1138-39.
Humphreyis distinguishable from the present case. The plaintiff suffered from olesessi
compulsive disorder, and the facts showed that various accommodations other than that
requested could have enabled hepédoformthe essential functions bkr job. Id. In this case,
by contrast, no other accommodation beyond Plémtiequested leaveould have permitted

him to perform the job.

® | proceed to consider that issue in the next section of this Opinion.
" In addition, most of the authorities cited by Plaintiff are from other jurisdictims

unpublished Accordingly, they carry limited persuasive value in any c&se, e.q.4th Cir. R.
32.1 (citation of unpublished dispositions).
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Plaintiff also relies heavily on two unpublished cases from other jutiisalé; Brown v.
Dunbar Armored, Ing.No. 083286, 2009 WL 4895237 (D.N.J. Dec. 10, 2009), baBever v.
Acosta, Inc.No. C1601782 BZ, 2011 WL 1935888 (N.D. Cal. May 20, 2011), for the rule that
an employer must engage in the interactive process wittnmgoloyee who requests leave of
uncertain duration. Although teecases do provide some support for such a rule, they are of
highly limited persuasive value in this jurisdictiohe casegited in fact, do notven arise
underthe ADA but, rather, siitar state statutesLaFever 2011 WL 1935888 at *1Brown
2009 WL 4895237 at *1 (citing N.J. Stat. Ann. 1:0)6 Because the relevant statutes appear to
track the ADA’s language and provisions fairly closely, however, they are nallytot
unpersuasive. Nevertheless, case law from this circuit appears to provide much stronger
authority to the contrarySee, e.g.Wells 483 F. Supp. 2d at 511. Plaintiff must show that the
leave he requested was a reasonable accommodation in order to pkeeaidingly, | find that
Defendants did not violate the ADA merely by failing to engage Plaintiff in the interactive
process. | proceed to consider whether Plaintiffs request for leave was a reasonable
accommodation that would have allowed Plaintiff to perform the essential funcfibrssjob.

2. Failure to Reasonably Accommodate

Defendants argue that Plaintiff's request for indefinite leave was unreasonable as a matter
of law and that such an accommodation would not have allowed Plaintiff to perform théaéssent
functions of his job within any reasonable amount of time. Plaintiff responds that wttethe
requested accommodatiovas reasonable constitutasjury issue. As stated above, Plaintiff
must show “that with reasonable accommodation he could perform the essential fupfctiens
position.” Rhoads 257 F.3d at 387 n.1I'Reasonable accommodations” are “[m]odifications or

adjustments to the work environment, or to the manner or circumstances under which the
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position held or desired is customarily performed, that enable a qualified individthaa
disability to performthe essential functions of that position.” 29 C.F.R. 8§ 1630.2(0)(1)(ii)
(2012). The burden of demonstrating that the essential functions of the job could be gerforme
with a reasonable accommodation rests with PlainfieTyndall v. Nat’l Educ. Ctrs., Inc. of
Cal., 31 F.3d 209, 213 (4th Cir. 1994). Furthermore, the inquiry as to whethaintiff is a
qualified individual turns onwhether the plaintiff had the ability to perform the essential
functions of his positionwith or without accommodatioat the time of termination and not at
some future date.Myers v. Hose50 F.3d 278, 283 (4th Cir. 1995). “The relevant date for
determining whether a plaintiff is a ‘qualified individual with a disability’ and thus entitled to the
ADA’s protections is the date of the adverse employment decision complaine&B&OC v.
StowePharr Mills, Inc, 216F.3d 373, 379 (4th Cir 2000). The Fourth Circuit has held that
“[n]othing in the text of the reasonable accommodation provision requires an emplayait t
an indefinite period for an accommodation to achieve its intended effect. Ratle@asonable
accommodation is by its terms most logically construed as that which presently, or in the
immediate future, enables the employee to perform the essentialohsaif the job in
guestion.” Myers 50 F.3dat 283.Accordingly, the reasonable accommodation provisioas
not require aremployer to wait indefinitely for an employee’s medical condition to impréde.
To determine whether Plaintiff can prevail on the third prong, therefore dine Qust consider
whether Plaintiff's requested accommodation would have allowed him to petieressential
functions of his job within a reasonable time.

As an initial matter, Plaintiff and Defendants disagree as td exhdence the Court may
consider in determining whethéne requested leave constitutes a reasonable accommodation

that would have allowed Plaintiff to perform the essential functions of his job. Plaintiff argues
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that this Court is confined to a “snapshof the facts as they appeared to Dollar General as of
April 7, 2010, and that any events occurring thereafter are simply irrelevanendaets, by
contrast, argue that this Court can properly consider the progress andrdofailaintiff's
condition after that date in making its determination. No Fourth Circuit case appears to have
directly addressed this issue. Based on the available authority, however, | findtthBlaintiff
and Defendants are partially correct.

The third prong of th@rima facie case for failure to accommodate requires Plaintiff to
adduce evidence “that with reasonable accommodation he could perform theakfsaetions
of the position.” Rhoads 257 F.3d at 387 n.11. This third prong contains dvgtinct parts: (1)
Plantiff must show that the requested accommodation was reasonable; and (2if Piaistt
show that the accommodatioifi afforded, would have allowed him to perform the essential
functions of his job. SeeKitchen v. Summers Continuous Care Cen&2 F. Supp. 2d 589,
595-598 (S.D. W.Va. 2008).

| agree with Plaintiff that whether his request for additional leave was reasonable must be
determined based on the information available to Dollar General when it made the decision to
terminate Plaintiff. In theontext of requests for leave, courts have held that the determination
as to reasonableness turns on whether the requested leave will likely or fasesdlew the
employee to return to workSee idat 596 (citingGarcia-Ayala v. Lederle Parenteralfc., 212
F.3d 638, 649 (1st Cir. 200@0yicNamara v. Tourneau, Inc496 F. Supp. 2d 366, 276 (S.D.N.Y.
2007);Baucom v. Potter225 F. Supp. 2d 585, 592 (D. Md. 2008¢hmidt v. Safeway In@64
F. Supp. 991, 99®7 (D. Or. 1997)). In making this determination, courts may consiagr
factors as whethehe employee gavany indication as to when he might be able to return to

work or simply demanded thahis job be held open indefinitelywhether the employee’s
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abseres were erratic or unexplaineghether the employee would be qualified on his return to
work; and whether the employee was hired to complete a specific @aicia-Ayala 212 F.3d

at 650(internal citations omittedsee also Kitchen552 F. Supp2d at 59697. These factors
indicate that the inquiry as to the employee’s likely prognosis for recokierydsbe made from
the perspective of the employer at the date of termination. Therafordetermining the
reasonableness of the requested accodation, the Court will consider only that information
available to Dollar General on the date of Plaintiff’'s termination.

Nevertheless, | agree with Defendants tinat Court may properly consider events and
developments occurring after Plaintiff's terration date in determining whether the requested
accommodatiom factwould have allowed Plaintiff to perform the essential functions of his job
within a reasonable time. Plaintiff bears the burden of proving that he coulornpettie
essential functions of his job if granted the reasonable accommod&ea.Kitchen552 F.
Supp. 2d at 597 (citingyndall 31 F.3d at 213dummel v. County of Sagina@18 F. Supp. 2d
811, 817 (E.D. Mich. 2000)). This element of the third prong implicitly invites thetGour
engage in a prospective inquiry as to the likelihood of the employee’s ability to peatferm
essential functions of his job if afforded the requested accommodation. Indeed, preitiading
Court from considering the progress and duration of Plaintiff's disabling comddilowing his
termination would effectively relieve Plaintiff of his burden of proof as wucial element of
the third prong. When the accommodation at issue is a request for leave, the Court may only
determine the accommodatisrikelihood of success with reference to the employee’s progress
during the period ofequestedeave. Absent consideration of such evider®lajntiff could
prevail based on little more than his or her bald assertion to that he could have performed the

essential functions of his job after leav&o allow this would essentially read thgetform the
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essential functions” language out of the third prong. Therefore, | findttleaCourt may
properly consider the poestrmination progress and duration ofaiRtiff's condition in
determining whether he could have performed the essential functions of his jalrdedfthe
requested accommodation. Other courts that have addrégsesisue have taken a similar
approach.See, e.qg., idHumme] 118 F. Supp. 2d at 817. Accordingly, | proceed to consider the
following: (1) whether Plaintiff's request for additional leave was reasonable in light of the facts
and information available to Dollar General at the time of his termination; and (2) whether he
coud have performed the essential functions of his job if afforded that accommodation.
a. Whether Plaintiff's Request for Additional Leave Was Reasonable

Plaintiff readily admits that he was unable to perform the essential functions of his
position at the tira of his termination. (Wilson Dep. 11725.) Indeed, at the time of his
termination Plaintiff was adamant that he could not return to work at &fl. 76:510.) As a
general rule, “[a) employee who cannot meet the attendance requirements of the igsue
cannot be considered a ‘qualified individual’ protected by the ADAyhdall 31 F.3d at 213
The only accommodation that Plaintiff requested was a further period of inéel@ate.
(Wilson Dep. 82:983:13.) “Although in some instances dathal medical leave may be a
reasonable accommodation, it is only reasonable where ‘it is finite and wildgenably likely
to enable the employee to return to workKitchen v. Summers Continuous Care Ctr., |.b&2
F. Supp. 2d 589, 596 (S.D.W. V2008) (citingMyers 50 F.3d at 283yicNamara v. Tourneau,
Inc., 496 F. Supp. 2d 366, 376 (S.D.N.Y. 2007)). Plaintiff's request was not for a clearly finite
period. Although the note that Plaintiff delivered to Stinespring stated that he could poyentiall
return to work on April 9, 2010, the note clearly indicated that that date was little mora tha

guess. (Pl’s Mem. Ex. 11.) The note was not from his treating physician at Dor&ye
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Center, but from the attending physician atéheergency roomThis physician was not familiar

with Plaintiff's conditicn or his course of treatment. isHrelative lack of experience with
Plaintiff's condition indicates that the date of April 9, 20@@s little more than his uninformed
opinion as to the best case scenario. Moreover, the surrounding circumstances such as the
severity of Plaintiff’'s condition and his history of requiring extended leaveditaie suggested

to Stinespring that any estimated leave requirement was tentative atbéise April 7, 2010,

meeting Plaintiff offered no indication or assurance that additional leave would enable him to
return to work within a reasonable tirfie.

In arguing that the requested accommodation was reasoriblatiff places great
emphasis on the fact that he waquesting only two additional days of leave. The lengthef
requested leave, however, is not dispositive. Rather, the dispositive factor islthedkéhat
the requested leave will enable the employee to return to work within a reasonable period o
time. SeeKitchen, 552 F. Supp. 2d at 596. If the length of the requested leave were dispositive,
employees could effectively circumvent the ADA’s protection against reqémsiadefinite
leave by making successive requests for short periods of leave. The ADA doeshanteem
employees to holtheir employers hostage for indefinite periods in this maniyers 50 F.3d
at 283. Furthermore, it is far from clear that Plaintiff was requesting only an additional two days.
Although the note submitted by Plaintiff stated that he could return to work on April 9, 2010,

that bald, unsupported statement offered little assurance that he would actually deed.oBa

8 Furthermore, at the time of his termination, Dollar General had already given Plaintiff a full
eight weeks of leavetwo more than normally available under its medical leave poli@¥ilson

Dep. 55:8-56:25.)Therefore, to the extent that a period of leave would have been a reasonable
accommodation, Dollar General had already given Plaintiff such accomorodatthe time of
termination.
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his prior history and the severity of his condition, Dollar General could have justifiabl
understood his request to be one for an indefinite period of leave.

This case is analgogousKdatchen v. Summers Continuous C&enter 552 F. Supp. 2d
589 (S.D.W. Va. 2008). In that case, an accident resulted in amputation of the pléeftiéfen
above the elbowld. at 591. Shortly before exhausting her leave under the Family and Medical
Leave Act (“FMLA”), the plaintiff sibmitted a request to her employer for additional leave
accompanied by a note from her doctt. Her doctor opined, “I feel she will need ninety (90)
days off from work.” Id. Her employer denied her request and terminated kiker.The court
stated:“[l]f there is evidence in the record for a reasonable juror to find that the extended
medical leave was a reasonable accommodation that would have allowed Plaintiff to perform her
essential job functions, Summers’ motion for summary judgment must beddeid. at 595-
96. It further noted that although additional leave may be reasonable in soameess “it is
only reasonable where ‘it is finite and will be reasonably likely to enablentbéogee to return
to work.” Id. at 596 €iting Myers 50 F.3d at 283vicNamara v. Tourneau, Inc496 F. Supp.
2d 366, 376 (S.D.N.Y. 2007)). The court went on to find that plaintiff had profferred insufficient
evidence for such a finding. Plaintiff's doctor’'s note did not show that additioned igauld
have been a reasonable accommodation because it did not “establish that the leave was
reasonably likely or foreseeable to enable Plaintiff to perform the essihutied” of her job.ld.
at 596-97. As of the time the note was written, “there was @bgoho basis to conclude that at
the end of the extended medical leave Plaintiff would have been able to perforssdreiat job
functions.” Id. at 597.

The same is true in this case. Plaintiff's doctor's note only offered the conglusor

unsupportd prognosis that Plaintiff could return to work on April 9, 2010, with little or no
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factual basis. Moreover, the note expressly contemplated that Plamgfit not have
sufficiently improvel by that date. (Pl’'s MenEx. 11.) (“If symptoms continue and the
employee is unable to perform the full duties of their job by this date, please advise the employee
to return to this facility or make an appointment with the referral physician for furthe
evaluation.”). Furthermore given Plaintiff's history of requiring extended leave and his failure
to improve during that period, Stinespring had substantial reason to doubt whetherf Btaildif
return to work, either within two days or within any period reasonable period of #héhe
time of Plaintiff's temination, Dollar General had already granted him six weeks of leave
pursuant to its medical leave policy, plus an additional two weeks beyond that, plus an additional
day beyond his release by Dr. Odom. Even afteretkisnded period of leave, Plaintifias not
able to perform the essential functions of his job as of his termination #atehen strongly
supports granting summary judgment in Defendants’ favor.

The cases cited by Plaintiff to the contrary are factually distinguishable.n Astial
matter, many of the cases cited by Plaintiff for the broad proposition that temporary lpave is
sea reasonable accommodation simply held that where an employer in factl @fifgyeovided
leave, such accommodation was reasonallee, e.g.Hennenfentv. Mid Dakota Clini¢ 164
F.3d 419, 42422 (8th Cir. 1998)EEOC v. Newport News Shipbuilding & Bbock Co, 949 F.
Supp. 403, 408 (E.D. Va. 1996). A finding that providing a temporary leave of absence fully
discharges an employer’s duty to provide a reasonable accommodation does not stand for the
proposition that an employer must provide such leave in every case or that suchileave w
always constitute a reasonable accommodation. As explained above ngffesdie may not be

a reasonable accommodation in many cases.
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Plaintiff cites Humphreyfor the rule that “the ADA does not require an employee to
show that a leave of absence is certain or even likely to be successful to prove that it is a
reasonable accommodation.” 239 F.3d at 1136. Rather, ffalg as a reasonable
accommodation available to the employer could have plausibly enabled a handicaplos@em
to adequately perform his job, an employer is liable for failing to attempaticaimmodation.”
Id. (citing Kimbro v. Atlantic Richfield Cp.889 F.2d 869. 879 (9th Cir. 1990)). The Ninth
Circuit proceeded to find that the statements in the plaintiff's doctor’s note to the effect that her
“condition was treatable and that ‘she may have to take some time off until we can get the
symptoms better under control™ were sufficient to satisfy this minimal requirenh@ntTo the
extent that this holding is inconsistent wiKitchen Kitchenis more persuasive authority this
Court NeverthelessHumphreyremains factually distinguishable frometlpresent case. In
Humphrey the plaintiff had notyet taken leave up to the point when she requested
accommodation.ld. at 113233. The Ninth Circuit recognized: “Of course, the requirement to
grant leave . . . can not be repeatedly invoked, thus permitting an unqualified employee to avoid
termination by requesting a leave of absence each time he is about to be fired . . . [THa fact
a prior leave of absence was unsuccessful may well be a relevant consideration in determining
whether additionaleave would be a reasonable accommodatiofd” at 1136 n.13 (citing
Kimbro, 889 F.2d at 879 n.10). In this caBmllar General hadlreadyprovided Plaintiff with
eight weeks of leave, and his condition had not sufficiently improved.

Plaintiff citesFeldman v. Law Enforcement Associates Corporatfai® F.Supp. 2d 472
(E.D.N.C. 2011), for the proposition that an employee’s request for an additional tleleeofie
leave is not indefiniteld. at 488. In that case, the plaintiff suffered from a flgpeof multiple

sclerosis that caused him to miss several days of work around the time of hiatiemild. at
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481, 488. The plaintiff repeatedly requested a leave of absence of at least three weeks and
alleged that he would have been able to retumudik within no more than seven weeklsl. at

488. The court found that the plaintiff's “request for leave in this case was not ited&fila.
Again, the present case is distinguishable. As an initial matter, the cdegtdmanwas not
consideringthe plaintiff's claims on a motion for summary judgment, but rather on a Rule
12(b)(6) motion for failure to state a claimd. at 480, 488. A different standard of review
clearly applies to a case in this procedural posture. As the court noted, ¢pljitecannot say

that the duration of the leave requested by [the plaintiff] was unreaseabdée Rather, the
guestion of whether [his] requested accommodation was reasonable is a facttiah dbhas

may be appropriately addressed at the summalgnpent stage or at trial.1d. at 488 n.9. The
present case is before the court on a motion for summary judgment; therefore, th@agour
consider such factual questions. Moreo¥@dman like Humphrey is factually distinguishable
from the presentase. InFeldman the plaintiff had not taken leave of any significant duration at
the time of his requestSee id.at 480, 488. Therefore, his employer had less reason to doubt
that a three week period of leave would enable the plaintiff to fully re@n return to work.

By contrast, in this case, Dollar General had already afforded Plaintiff eight weedavef |
during which time his condition had not appreciably improved.

Plaintiff finally relies heavily oBrown andLeFeverfor the propositiothat an employee
need not be aware of any certain date of recovery in order for leave to qualify as a reasonable
accommodation.(Pl.’s Mem.27-30.) As already stated above, both cases have fairly limited
persuasive value for this Court. In both of those cases, the plaintiff emplmqessted
additional leave after exhausting their FMLA leautaaFever 2011 WL 1935888 at *1Brown,

2009 WL 4895237 at *1. In both cases, the courts found that the employers wrongly rejected the
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plaintiffs’ requests even though they could not provide a date certain at whictotiddyreturn

to work. LaFever 2011 WL 1935888 at *2, Brown 2009 WL 4895237 at *5Nevertheless,
even in those cases, the plaintiffs adduced evidence that their conditions would bé-tfrishor
duration, and that a reasonable period of leave would allow them to return toSeatlaFever

2011 WL 1935888 at *3Brown, 2009 WL 4895237 at *5, 8. Brown the plaintiff had in fact
requested a return to light dutieBrown 2009 WL 4895237 at *1. Accordingly, at the very
least, their employers should have engaged them in the interactive process t@sbettam the
length of requird leave before rejecting their requestsaFever 2011 WL 1935888 at *4;
Brown, 2009 WL 4895237 at *5, 8. By contrast, in this dakentiff gave no indicatiorthat he

could have returned to work within a reasonable time. AccordiBgbuwn andLeFevershould

not alter the conclusion that Plaintiff's request for additional leave was not a reasonable
accommodation.In sum,even though Defendants may have failed to engage Plaintiff in the
interactive process, Plaintiff cannot demonstrate that this éaiksulted in failure to arrive at a
reasonable accommodation.  Plaintiff has failed to demonstrate that any béasona
accommodation existedAlthough in certain circumstances a temporary leave of absence for a
finite period may constitute a reasonabteommodation, Plaintiff has offered no evidence that
his requested leave was finite or would have allowed him to return to work witeasanable
time. Accordingly, | find that summary judgment for Defendants is profee, e.g.Wells 483

F. Supp. 2d at 511.

b. Whether Plaintiff Could Have Performed the Essential Functions of His Job
Had Dollar General Afforded Him the Requested Leave

Even if Plaintiff's request for additional leave were reasonable based on theatitor
available to Dollar General at the time of his termination, the record clearly shows that he would

have been unable to return to work on April 9, 2010wibhin a reasonable time thereafter.
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When asked at what point after April 7, 2010 he would have been able to return to work, he
responded, “I can’t specifically give you a date, okay?” (Wilson Depl13d@5: Furthermore, it
is clearfrom all of the evidence in éhrecordthat Plaintiffin fact could not have returned to
work within a reasonable time. Following his termination, his condition did not improve and, in
fact, deteriorated considerably, eventually regg surgery and a sevanda-half-week
recovery eriod? (Id. 105:1108:24.) In fact, Plaintiff testified that he could only have
returned to work full time at Dollar General in March or April 283rdearly a full year after his
termination. [d. 116:3-118:15.) Therefore, Plaintiff has adduced no evidence that he could
have returned to work and performed the essential functions of his job within a reasomable
after his requested leave.

At oral argument, Plaintiff pointed to the following portion of deposition testimony as
evidence that he could have returned to work within a reasonable time aftemimsten:

Q: How long after that April # date was it that you could

actually go back to working?
| can’t accurate-I can’t specifically give yowa date, okay?
When did you start looking for another job?
Oh, it was a while. | was having problems from it. | was
having—it was a while afterwards, because-Il was
having problems with my eyes and everything. And even
though | was having problems, | got fired, | went out and
put my application in for unemployment, | had to #rtb

keep job contacts. So | guess it probably a week, week and
a half later, | guess.

>0

® Plaintiff argues that Defendants should notaiewed to rely on the subsequent deterioration
of his condition because it was “most likely caused by the defendant’s own wrongful conduct
foreclosing Wilson’s ability to get treatment by unlawfully failing to provide him a reasonable
accommodation ahsimultaneously terminating hin{Pl.'s Mem. pg. 31.) He suggests thiat

had he not lost his health insurance as a result of his terminkisocondition would not have
worsened. The record is entirely bereft of evidence to support such a causaistelat It is

just as plausible to assume that Plaintiff's condition would have worsened regartllbis
access to treatment. Indeed,ha time of his termination, Plaintiff had undergone treatment for
nearly two months with little or no improvement.
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(Id. 105:1414.) Plaintiff cites this testimony as evidence that he could havenegtuo work at
Dollar General within a weeinda-half. This testimony, however, is clearly not susceptible to
a reading so favorable to Plaintiff. The mere fact that Plaintiff began making employment
contacts to qualify for unemployment compensation does not demonstrate that Hademas a
perform the essential functions of his job at Dollar General at that thoeeover, elsewhere in
his deposition, Plaintiff clearly testified that his condition seriouslyroetgded and that he
would not have been able to perform the essential functions of his job at Dollar IGenepato
a year after his termination.ld( 105:1-108:24, 116:3-118:351t is “well-established” that a
“genuine issue of material fact is not created where the only issue of fact is to determine which
of the two conflicting versions of the plaintiff's testimony is corredtdlperin v. Abacus Tegh
Corp., 128 F.3d 191, 198 (4th Cir. 1997). In sum, Plaintiff has adduced no evidence that he
could havereturned to work at Dollar Generalithin any reasonable period of time even if
afforded the period of leave requested. Accordingly, | will grant Defendants'oiMdtir
Summary Judgment as to Plaintiff’s failure to accommodate claim.
V. CONCLUSION

Based on the representations of Plaintiff's counsel at oral argument that the matter has
been resolved to Plaintiff's satisfaction, | deem Plaintiff's Motion to Cdnipgcovery and
Enlarge TimeMOOT. For the reasons set forth above, Defendants’ MotionStanmary
Judgment and [sic], in the alternative, Judgment on the PleadingdRANTED, and

Defendants’ Motion to Continue and/or Stay Trial SettinQENIED.
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The clerk is directed to send a copy of the Memorandum Opinion and accompanying
Order to all cansel of record.
Entered this 5th day dflarch, 2012.

s/Jackson L. Kiser
SENIOR UNITED STATEDISTRICT JUDGE

28



