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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
DANVILLE DIVISION

CYNTHIA DENEE MILLER, ) Case No. 4:12-cv-00006
)
Haintiff, )
)
V. ) MEMORANDUM OPINION
)
STRATFORD HOUSE RETIREMENT )
COMMUNITY, )
) By: Jackson L. Kiser
Defendant. ) SeniorUnited States District Judge

Before me is Defendant’s Motions to Dissiand Alternative Motion for More Definite
Statement. On April 20, 2012, | held a heammgthis motion at which Plaintiff, proceedipgo
se and counsel for Defendant appeared andepted argument. Hawj thoroughly reviewed
the briefs, the record, and thegaments of both parties, | findhat the matter is now ripe for
decision. After careful consicaron, and for the reasons settfobelow, Defendant’s Motions
to Dismiss and Alternative Motion for More Definite StatemenGRANTED. Plaintiff is
granted leave to file an amendeomplaint as to her claimrfavrongful termination.

I. STATEMENT OF FACTSAND PROCEDURAL HISTORY

This case arises out of injuries that Plifiri@ynthia Denee Miller (“Plaintiff”) sustained
in the course of her employment with fPedant Stratford House Retirement Community
(“Defendant”) in Danville, Virginia. The Complaint filed in this case contains sparse factual

allegations. Accordingly, the facts as set Hobelow are taken largely from the materials
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submitted by Defendant with its Motions to Dissiior Alternative Motion for a More Definite
Statement.

Plaintiff began working at Defendant’'stirement community as a certified nursing
assistant in September 2002. (Def.’s Br. up@ of Mot. to Dis. Ex. A, Miller Dep. 16:1-8,
Sept. 7, 2011 [hereinafter “Miller P€] [ECF No. 7].) In Februg 2009, Plaintiff sustained an
injury to her right arm and shoulder whilerfgming Tae Bo exercises at her hom#l. 18:11—
19:13.) She underwent treatment for this injwigh Dr. Jonathan Krome (“Dr. Krome”) at
Danville Orthopedics Clinic and took temporary leave from workld. (9:14-20:24.)
Thereafter, she returned to skosubject to certain lifting s#rictions, and on May 1, 2009, Dr.
Krome released her to full dutyld(21:3-22:15.) This injury isot at issue in this case.

On May 24, 2009, Plaintiff again injured heghtt arm while helping one of Defendant’s
residents alight from a toilet seatld.(24:23-31:4.) After this incident, she began experiencing
numbness throughout her right armd. 29:20-31:11.) On or about May 27, 2009, she again
sought treatment from Dr. Krome, who referred tog a neurological ssessment to take place
on June 7, 2008. Id. 32:13—-33:12.) In the interim, adune 4, 2009, Plaintiff sustained an
additional injury when a resident approachedfleam behind and grabbed her around the neck.
(Id. 33:14-35:14.) As a result, she began expeingnpain on the right side of her necKkd.(

35:15-34.) Following this incident, Plaintiff undesmt physical therapyna continued to work

! Courts “generally do notonsider materials other thamme complaint and documents
incorporated into it when evaluating thatngadaint under Rule 12(b)(6), though courts may
consider a document attached by the defendaitd tootion to dismiss where the document ‘was
integral to and explicitly relied on in the comiplaand where ‘the plainffs do not challenge its
authenticity.” Am. Chiropractic Ass’n, Inov. Trigon Healthcare, In¢ 367 F.3d 212, 234 (4th
Cir. 2004) (internal quotation marks omitted). T®emplaint does not explicitly rely on any of
the exhibits attached to Defendant’s Motion®ismiss or Alternative Motion for More Definite
Statement. Accordingly, in ruling on Defendantistion to dismiss pursuant to Rule 12(b)(6), |
consider only the facts as stated in the Complaint.
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subject to restrictions on liftgh and use of her right arm.Id( 38:15-39:25.) With these
restrictions in place, Plaintiff continued to work until December 20G8) (

On December 6, 2009, Plaintiff suffered yet &eotwork-related injury when a resident
suffering from dementia struck her on her tighoulder as she waslpeg him dress. Id.
40:7-41:20.) Following this incident, Plaintdfyain saw Dr. Krome and underwent testing and
treatment with both a neundist and a neurosurgeorid.(42:22-45:15.) On December 8, 2009,
Plaintiff returned to work, again subject to rettons on lifting and use of her right arm, and
continued to work until January 29, 2010. (Def.’siBrSupp. of Mot. to Dis. Ex. B, 14.) On
January 29, 2010, Plaintiff@ved at work and dropped off #te front desk a note from a nurse
practitioner indicating that she could meturn to work until February 12, 2010ld.(f 5.) She
did not make any attempt to speak with her supervisiat) On February 12, 2010, Plaintiff
again dropped off a note from the same nurse pic@wt, indicating that shcould not return to
work until March 18, 2010, and immediately left the premises without speaking with her
supervisor. I@. I 6.) From January 29, 2010, to Mar;hi2010, Plaintiff di not communicate
with Defendant’s supervisory personnel about hbsences from work despite Defendant’s
numerous attempts to contact hdd. { 7.)

On March 4, 2010, Plaintiff underwent amdependent medical examination by Dr.
Francis X. Walsh (“Dr. Wal®’), a neurologist. I¢l. 1 8.) Dr. Walsh released Plaintiff to return
to work so long as she did not use her right arha.) (On March 10, 2012, Holly Stanfield
(“Stanfield”), Defendant’s Direcr of Human Relations, parti@ped in a conference call with
Plaintiff in which she was instructed to returnwork the next day at 7:00 a.m., subject to the
work restrictions set forth by Dr. Walshld({ 9.) Plaintiff arrivedat work at the scheduled

time but refused to work unless her supervisigned a note indicating that Defendant was



violating her primary car@hysician’s orders. Id. § 10.) When her supervisor refused to sign
the note, Plaintiff left the premisesld The following day, Stanfidl sent Plaintiff a letter
notifying her that she was termiedtdue to her “no-call, no-shdfer work starting January 29,
2010.” (d.)

Throughout the course of events as sethfaiove, Plaintiff was intermittently filing
workers’ compensation claims with the VirginWorkers’” Compens@mn Commission for the
three injuries sustained during remployment with Defendant.Id(  3; Def.’s Br. in Supp. of
Mot. to Dis. Ex. C, pg. 1, 2, 3.) On Deuber 17, 2009, and April 4, 2011, she filed claims for
benefits for the injurgustained on May 24, 2009. (Def.’s Br.Sapp. of Mot. to Dis. Ex. C, pg.
1) She sought a determination of a congadte injury, a lifetim medical award, and a
permanent partial disability awardld) On December 23, 2009, January 19, 2010, February 2,
2010, and April 7, 2011, she filed claims for betsefor the injury sustined on June 4, 20009.
(Id. pg. 2.) She sought determination of a conspéte injury and a lifetime medical award.
(Id.) On December 21, 2009, January 11, 2011, and April 7, 2011, she filed claims for benefits
for the injury sustained on December 6, 200@. §g. 3.) She sought temporary total disability
benefits beginning January 29, 2010, throughrdialO, 2010, permanent ntal disability
benefits, and a lifetime medical awardd.Y On February 27, 2012, the deputy commissioner
entered an opinion setting fortmdiings of fact and conclusiond law as to these claims.
(Def.’s Br. in Supp. of Mot. to Dis. Ex. C.) Bad on these findings and conclusions, the deputy
commissioner awarded Prdiff the following relief: medical berigs pursuant to Virginia Code
§ 65.2-603 for as long as necessary for medicainera authorized and directly related to her
May 24, 2009, right shoulder injury; medical batsepursuant to Virginia Code 8§ 65.2-603 for

as long as necessary for medical treatment aattband directly reted to her June 4, 2009,



neck injury; and payment of compensation in the amount of $271.25 per week, beginning
January 29, 2010, through March 10, 2010, inclusawe, medical benefits pursuant to Virginia
Code § 65.2-603 for as long as necessary for memeatinent authorized and directly related to
her May 24, 2009, right shoulder injuryld(pg. 16.)

On September 18, 2010—prior to the casson’s entry of the above opinion—
Plaintiff filed a Charge of Bicrimination with the Equal Empyment Opportunity Commission
("EEOC"), alleging that Defendant had dischedlgher “in violation ofthe Americans with
Disabilities Act of 1990.” (Def.’s Br. in Supp. of Mot. to Di€x. B, Charge of Discr.) On or
about November 29, 2011, the EEOC issued a Bsahand Notice of Rights informing Plaintiff
that it was “unable to concludihat the information obtainedstablishes violations of the
statutes.” (Compl. £ 2. [ECF. No. 3].)

On February 1, 2012, Plaintiff, proceedpg se filed the instant suit against Defendant,
using a form complaint, ostensibly under thgu& Employment Opportunities Act, 42 U.S.C. §
2000e,et seq (Compl.) The Complaint contains veew facts supporting Plaintiff's theory of
recovery. At one point, Plaifitiasserts that the real reason for her discharge was that she was
“[injured on the job on thee separate occasion[s].ld(pg. 3.) In response to the question
“What relief do you want from this court?” Plaifisimply answers “Monetary,” and asserts that
she has suffered damagedd. pg. 4-5.) In response to the gtien of what damages she has
suffered, Plaintiff responds: “I am limited to wHatan and cannot do. | have a tremor in my
right hand.” [d. pg. 5.) In a brief lettert@ached to the front of thierm complaint, Plaintiff
states the following:

| was injured on the job on thra#fferent occasions and never
received any compensation froBtratford House center. | was

never given any listing of doctors. | communicated with their
insurance company caseworker, uhgjot a lawyer. Every excuse



| got from my doctor was taken to the employer. They expected

me to return to work before my leave was over. | was terminated

while on medical leave. | never waeimbursed for co-pays. | am

left with a tremor in my hand dnmy right shoulder/arm hurts to

this date. | have serious limitatis with what | can and cannot do

my [sic] arm.
(Compl.) In the civil cover sheet filed with h€omplaint, Plaintiff does not cite a specific
statute under which she seeks recovery. (Compl. Ex 1.) In the space provided for this
information, she states simply “wrgful termination and damages.Id{ In the space provided
for a “[b]rief description of causéPlaintiff states simply “injued on the job, denied worker’s
comp.[,] and eventulgl terminated.” [d.) Plaintiff, therefore, appears to assert two claims: (1)
that Defendant failed to compensate her for the injuries she sustained on the job; and (2) that
Defendant wrongfully terminated her because of her injuries.

On March 6, 2012, Defendant filed its Motiotts Dismiss and Alternative Motion for

More Definite Statement, (De$.’Mot. to Dis. [ECF No. 6])and Brief in Support (Br. in Supp.
of Def.’s Mot. to Dis. [ECF. No. 7]). Defendafirst argues that the Court should dismiss
Plaintiff's case for lack of subgt matter jurisdiction pursuant Eederal Rule o€ivil Procedure
12(b)(1). (Br. in Supp. of Def.’s Mot. to Dimg. 4.) It argues that the Virginia Workers’
Compensation Act provides the exclusive rdynéor Virginia emploges injured during the
course of their employment; therefore, to tbetent that Plaintiff seeks to recover from
Defendant for such injuries, her claim is barredd. pg. 6.) Defendanturther argues that
Plaintiff does not assevirongful termination under any fedéstatute but complains only that
she “was terminated while on medical leavdd. pg. 7.) She has not pled any facts to establish
that she suffers from a disability under tAmericans with Disabilities Act (“ADA”). 1d.)

Defendant argues, therefore, thiais Court is without jurisdictiomo hear Plaintiff's claims and

should dismiss them.



Defendant next argues that the Court sthadismiss Plaintiff's wrongful termination
claim for failure to state a claim pursuant to FatlRule of Civil Procedre 12(b)(6) because the
allegations contained in the Complaint are insigfit to establish haight to relief under the
ADA. (Id. pg. 7, 9.) Specifically, the facts aeged in the Complaint do not show that
Plaintiff was a “qualified indivdual with a disability.” Id. pg. 10.) She alleges that she “was
terminated while on medical leave” and apparently contends that she could not work at all at the
time of termination. Ifl.) Moreover, Defendant argues that the Complaint and materials
attached therefashow that Plaintiff was not fulfilling her employer’s legitimate expectations at
the time of her termination.ld. pg. 11.) Plaintiff did not returto work afterbeing released by
her doctor. Id.) In addition, Defendant gues that the Complaint anthterials attached thereto
fail to establish that Plaintiff's terminatioromstituted unlawful discrimination because she was
terminated for taking leave despitee fact that her doctor had released her to return to work.
(Id. pg. 12))

Finally, Defendant argues that, if the Codetermines that its motion to dismiss should
be converted into a motion for summary judgmérd,parties’ exhibits adeonstrate that granting
summary judgment in its favor is appropriatéd.)( Under the summary judgment standard, the
relevant evidence shows that Rl#f did not suffer from a permamt disability, but rather from
a temporary workplace injury.ld; pg. 13.) Because she does faidk within the scope of the
ADA'’s protection, the Court should grantsmary judgment in favor of Defendant.

On March 20, 2012, Plaintiffléd a response to Defendantéotions to Dismiss and

Alternative Motion for More Definite Statemen{Pl.’s Resp. [ECF No. 108] In her response,

2 Attached to the Complaint are the EEOC'stissal and Notice of Rights and right to sue
letter. (Compl. Ex. 2.)



Plaintiff largely reiterates the essential facts as set forth abdd¢. Again, she complains that
she sustained injuries on the job and meeeeived compensation from Defendanid.)( She
appears, however, to devote the bulk of hepoese to bolstering her wrongful discharge cfaim.
She further asserts that she continues to sufben & “tremor in [her] hand” and that her “right
shoulder/arm hurts to this date.ld) She maintains that she Hagerious limitations with what
[she] can and cannot do with [her] right aras a result of her wottelated injuries. 1(l.) She
concludes by arguing that, having succeeded in her claim for workers’ compensation benefits,
she should not have been terminateld.) (1 held a hearing on Defendant’s Motions to Dismiss
and Alternative Motion for a More Definite Seéatent on April 20, 2012, at which Plaintiff and
counsel for Defendant appeared and presented oral argument.
[l.  STANDARD OF REVIEW

As an initial matter, | must constrpeo secomplaints liberally, imposing “less stringent

standards than the formal plé&ags drafted by lawyers.”Erickson v. Pardus551 U.S. 89, 94

(2007) (quotingestelle v. Gamble429 U.S. 97, 106 (1976)). Deifdant first moves to dismiss

% In her response, Plaintiff asserts:

[Stratford House] expected me rieturn to work before my doctor
released me. | was told to retuyvack to work the next morning|,]
and | told Holly [Stanfield] | hac dr.’s [sic] appointment in [sic]
that morning and she said | need to schedule my appointments
when | was off. According to my prior work schedule pattern[,] |
would be off on that date. Sheiddhe report states for me to
return to work effective immediately. | called my lawyer and told
him[,] and he said go to work and tell my supervisor if they
insisted | work and violate my dr.’s [sic] order then | needed them
to sign my letter, because it's illegal to violate a physician’s order
. . . Holly told Martha [Hodges] to tell me she wasn’t going to sign
any paper and that it was my expectations [sic] to work today and
that | could leave if | wanted tdsic] but it would be on me. | was
terminated while on medical leave.

(Pl’s Resp.)



for lack of subject matter jurisdiction pursudot Federal Rule of Civil Procedure 12(b)(1).
“Unlike the procedure in a 12(b)(6) motion whethere is a presumph reserving the truth
finding role to the ultimate factfinder, the coum a 12(b)(1) hearing weighs the evidence to
determine its jurisdiction.”ld. A district court Bould dismiss a complaint for lack of subject
matter jurisdiction if a plaintifitan prove no set of facts support of his claim which would
entitle him to federal subject matter jurisdictio&lenn v. LaFon427 F. Supp. 2d 675, 677
(W.D. Va. 2006). The plaintiff bears the bundef proving subject matter jurisdiction by a
preponderance of the evidencEvans v. B.F. Perkins Col66 F.3d 642, 647 (4th Cir. 1999);
Adams v. Bain697 F.2d 1213, 1219 (4th Cir. 1982) (citigms v. Kemp516 F.2d 21 (4th Cir.
1975)). | must accept all well-pleaded factual allegations as Glenn 427 F. Supp. 2d at 677
(citing Jenkins v. McKeither895 U.S. 411 (1969Falwell v. City of Lynchburgl98 F. Supp.
2d 765, 771-72 (W.D. Va. 2002)). | may considex fiieadings as evidence on the issue of
jurisdiction while also considerg evidence outside ¢hpleadings without converting the motion
into one for summary judgmenttvans 166 F.3d at 647 (citinRichmond, Fredericksburg &
Potomac R.R. Co. v. United Stat€&l5 F.2d 765, 768 (4th Cir. 1991 In such a case, the
district court applies the starrdaapplicable to anotion for summary judgment, under which the
nonmoving party must set forth specific factydrad the pleadings to shatvat a genuine issue
of material fact exists.Glenn 427 F. Supp. 2d at 677 (citifgichmond, Fredericksburg &
Potomac R.R. Cp945 F.2d at 768). A court should graine motion only where the material
jurisdictional facts are not in dispute and theving party is entitled tg@revail as a matter of
law. Id. (citing Williams v. United State$0 F.3d 299, 304 (4th Cir. 1995)).

In the alternative, Defendant moves to dssnfor failure to state a claim pursuant to

Federal Rule of Civil Procedure 12(b)(6). ¥arvive a Rule 12(b)(6) motion to dismiss, a



complaint must contain “sufficient factual mattercegted as true, to ‘state a claim to relief that
is plausible on its face.”Ashcroft v. Igbgl129 S. Ct. 1937, 1949 (2009) (quotiBgll Atl. Corp.
v. Twombly 550 U.S. 544, 570 (2007)). “A claim has fa@kusibility when the plaintiff pleads
factual content that allows the court to draw ris@sonable inference that the defendant is liable
for the misconduct alleged.fgbal, 129 S. Ct. at 149. In determining facial plausibility, I must
accept all factual allegations the complaint as truelgbal, 129 S. Ct. at 1949. The Complaint
must contain “a short and plain statement of dl@@m showing that the pleader is entitled to
relief” and sufficient “[flactual allegations . . . to raise a right to relief above the speculative level
....” Twombly 550 U.S. at 555 (internal quotation maumitted). Therefore, the Complaint
must “allege facts sufficient to staédl the elements of [the] claim."Bass v. E.I. Dupont de
Nemours & Cq.324 F.3d 761, 765 (4th Cir. 2003). Adugh “a complainttéacked by a Rule
12(b)(6) motion to disnss does not need detail&attual allegations,a pleading that merely
offers “labels and conclusions” da formulaic recitation of thelements of a cause of action
will not do.” Twombly 550 U.S. at 555. In the alternati@efendant proposes that | convert its
Rule 12(b)(6) motion into a summary judgment motion.
[11. DISCUSSION

| first consider Defendant’s Rule 12(b)(hotion and determine whether this Court has
subject matter jusdiction and then proceed to address Defendant’s 12(b)(6) motion for failure to
state a claim upon which relief may be granted.

A. Defendant’s Motion to Dismiss for Lack of Jurisdiction Pursuant to Rule 12(b)(1)

From the facts as alleged in the Complaihtis difficult to determine the basis of
Plaintiff's claims or her theory of the case. the letter attached to her Complaint, Plaintiff

asserts that she “never received any compams&ibm Stratford House Center” for her work-
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related injuries. (Compl.) On the civil cover shagtched to the Complaint, she states “injured
on the job, denied worker’s comp.” in the spaesignated for “[b]rief decription of cause.”
(Compl. Ex. 1.) Plaintiff appears, therefote,be making a claim for workers’ compensation
benefits directly against Defendant. Altatiwely, she may be making a common law personal
injury claim for damages against DefendantThe Court does not have subject matter
jurisdiction over these claims because thegMia Workers’ Compensation Act (“VWCA”)
provides Plaintiff's exclusive remedy for any ingsisuffered during the course of employment.
SeeVa. Code § 65.2-307(A) (2012).
The VWCA provides that a worker whs injured in the course of a statutory

employer’s business shall be entitled to conspéinn from the employer regardless of fa@ee
id. If an injured employee elects to recover vaysk compensation benefits from his employer,
his recovery “shall exclude alllwér rights and remedies . at common law or otherwise.Id.
Accordingly, when a plaintiff's injury arises out of the course of employment, his exclusive
remedy is under the VWCAHendricks v. Wal-Mart Stores, Incl42 F. Supp. 2d 752, 754
(W.D. Va. 2001). Therefore, the district cougtsk subject matter jurisction over civil actions
brought to recover for work-related injurieSeeEvans 166 F.3d at 652VicGowan v. ABM
Janitorial Servs.No. 2:10cv388, 2011 U.S. Dist. LEXIS 70621 at *31 (E.D. Va. Jun. 29, 2011);
Glenn v. LaFon427 F. Supp. 2d 675, 680 (W.D. Va. 2008¢ndricks 142 F. Supp. 2d at 756.

Plaintiff clearly elected to recover worlsercompensation benefits because she filed
numerous claims for such benefits based onwwek-related injuries. (Def.’s Br. in Supp. of

Mot. to Dis. Ex. C, pg. 1, 2, 3.) Moreover, Daefiant submitted with its Motions to Dismiss the

* At the hearing, Plaintiff matained that since the time dhe Commissioner's award of
benefits, her work-related injuries have resllite further damages for which she has yet to
receive compensation. She may, therefore, ipthsent action be seeking to recover additional
damages directly from Defendant beyond the amount awarded by the Commission.

11



opinion issued by the Workers’ Competisa Commission on February 27, 2012. The
Commission found that Plaintiff stained a compensable injury to her right shoulder on May 24,
2009, sustained a new injury to her neck on June 4, 2009, and sustained a compensable injury to
her right shoulder on December 6, 2009d. pg. 11-14.) The Commissi awarded Plaintiff
benefits for these injuries.ld¢ pg. 16.) Having claimed and received workers’ compensation
benefits, Plaintiff cannot file a civil action ithis Court seeking additional recovery from
Defendant. The VWCA constiies Plaintiff's exclusive renty for any and all injuries
sustained during the course ofrhemployment. If Plaintiff diagrees with any part of the
Commission’s decisiorer proper course is to seek revieWthat decision at the state level
according to the procedures set forth in the VWC3eeVa. Code 88 65.2-705 and 65.2-706.
The VWCA'’s exclusivity provision bars this Cadrom exercising jurisdiction over any claims

for recovery related to her injuries. Accordingly, to the extent that Plaintiff seeks recovery of
benefits or damages related to injuries susththeing the course of hemployment, this Court
lacks jurisdiction over such claim, and | wilismiss the claim for lack of subject matter

jurisdiction pursuant to Rule 12(b)(1).

® | recognize that some confusion persists & Fourth Circuit as twhether the VWCA truly
constitutes a jurisdictional bar disputes involvingvorkplace injury.Compare Evansl66 F.3d

at 652,and McGowan2011 U.S. Dist. LEXIS 70621 at *3&and Glenn427 F. Supp. 2d at 680,
and Hendricks142 F. Supp. 2d at 7%Gth Armendarez v. ABB, IndNo. 7:07cv557, 2008 U.S.
Dist. LEXIS 82241 at *2 n.4 (W.D. Va. Oct. 16, 2008hd Graves v. CoakNo. 7:01cv533,
2002 U.S. Dist. LEXIS 6794 at *2 n.1 (W.D. Va. Agrz, 2002). In this case, however, | find
that treating the matter as jurisdictional under Rule 12(b)(1) is appropriate because the
underlying facts of Plaintiff's claim for workelated injury appear largely undispute@ontra
Graves 2002 U.S. Dist. LEXIS at *2 n.1. Moreoveaven if the VWCA does not constitute a
truly jurisdictional bar to Plaintiff's claim, it i:ievertheless a legal bar. Therefore, | could
properly dismiss Plaintiff's clan pursuant to Rule 12(b)(1).
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Plaintiff also, however, asgs a claim for wrongful tenination based on the ADA. In
the letter attached to her Complaint, Plaintifserts: “Every excuse | got from my doctor was
taken to the employer. They expected me torreto work before my leave was over. | was
terminated while on medical leave.” (Compl.) In the form complaint, Plaintiff alleges that
Defendant’s real motivation for terminating hersathat she was “[ijnjuredn the job on three
separate occasion[s].” (Compl. pg. 3.) Constiusstally, therefore, th€omplaint alleges that
Defendant terminated Plaintiff because of a digghiesulting from herwork-related injuries.
Defendant argues that Ri&if has not pled sufficient facts testablish that she is a qualified
individual with a disability wthin the meaning of the ADA.1d.)

This Court may exercise federal questisubject matter jurisdiction over Plaintiff's
wrongful termination claim pursuant to 28 U.S81331. Under the longtanding well-pleaded
complaint doctrine, “[a] case arises under the lafshe United States wiin 8 1331 only if it is
apparent from the face of a well-pleaded complaint that the plaintiffs cause of action was
created by federal law, ‘unaided by anything gdié in anticipation or avoidance of defenses
which it is thought the defielant may interpose.”Mid Atl. Med. Servs., LLC v. SerehofD7
F.3d 212, 217 n.5 (4th Cir. 2005) (quotihgylor v. Anderson234 U.S. 74, 75-76 (1914)). The
well-pleaded complaint rule ordinarily directetiCourt “to look no farther than the plaintiff's
complaint in determining whether a lawsuit raises issues of federal law capable of creating
federal-question jurisdiain under 28 U.S.C. § 1331.Custer v. Sweene$9 F.3d 1156, 1165
(4th Cir. 1996) (citingGully v. First Nat'l Bank 299 U.S. 109, 112-13 (193&)ouisville &
Nashville R.R. Co. v. Mottlep11l U.S. 149, 152 (1908)). In the present case, the Complaint

contains sufficient facts to raisan issue of federal law. Afttugh Plaintiff may not allege facts

® Although the Complaint fails tepecify under what statute afitiff seeks recovery for
wrongful termination, at the hearing, she canid that she is proceeding under the ADA.
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sufficient to state a claim upon which relief cangoanted, she has alleged that she was injured
on the job, that those injuries resulted in Ises limitations,” and that she was terminated
because of her injuries. (CompNyhile not eloquently stated,dbe basic facts are sufficient to
raise the threshold federal issue of wieetPlaintiff states claim under the ADA. At the very
least, it is apparent from tHace of the Complaint that fedédaw creates Plaintiff's intended
cause of action. Accordingly, | find that thi®@t may exercise subject matter jurisdiction, and
| proceed to consider whether the Compléails to state a claim under Rule 12(b)(6).

B. Defendant's Motion to Dismiss for Failute State a Claim Pursuant to Rule

12(b)(6)

Plaintiff fails to state a claim upon whichlied may be granted under the ADA. To

withstand a Rule 12(b)(6) motion in an ADXase, a complainteed not establish grima facie
case because arima faciecase . . . is an evidentiary stardjanot a pleading requirement.”
Quattlebaum v. Earl Industries, LL.Glo. 2:05cv356, 2005 U.S. &i LEXIS 32419 at *5 (E.D.
Va. Sept. 2, 2005) (quotirgwierkiewicz v. Sorema N,A34 U.S. 506, 510 (2002)). The Fourth

Circuit has clarified, however, d@h “although a plaintiff need ndforecast evidence,’” nor plead

sufficient facts to prove her case, ‘as an euidey matter, in her complaint a plaintiff is

" | recognize that the existence of subjectiterajurisdiction depends on the assertion of a
substantial federal claimSee, e.gBoots at the Booth v. General Servs. AdniNile. 7:10cv507,
2010 U.S. Dist. LEXIS 125200 at *@V.D. Va. Nov. 24, 2010) (citingsarraghty v. Virginia
Retirement Syster@00 Fed. Appx. 209, 211 (4th Cir. 2006jule 12 authorizea district court

to dismiss a “patently insubstantial complaint . for want of subject matter jurisdiction.”
Neitzke v. Williams490 U.S. 319, 327 n.6 (1989). Althouglsthase presents a close call, |
cannot find, at the present timeathPlaintiff's wrongful dischargelaim is so patently meritless,
frivolous, and unsubstantial asua@rrant dismissal based on lagcksubject matter jurisdiction.
Because Plaintiff has alleged so few facts, Incarpass on the ultimate merits of her claim at
this time. Moreover, because such “jurisdictiofedts are intertwined ith facts central to the
merits of the dispute,” | cannot, at this time, go beyond the allegations of the complaint and
consider evidence beyond the pleadingsited States ex rel. Vuyyuru v. Jadhg$5 F.3d 337,
347-48 (4th Cir. 2009) (quotingdams 697 F.2d at 1219). Accordingly, | decline to find
Plaintiff's wrongful dischege claim so insubstantias to warrant dismiskéor lack of subject
matter jurisdiction at this time.

14



required to allege facts thatipport a claim for relief.”’ld. at *5—-6 (quotingBass v. E.l. Dupont

de Nemours & C0.324 F.3d 761, 765 (4th Cir. 2008grt. denied540 U.S. 940, 124 S. Ct. 301
(2003)). To plead a claim for wngful discharge under the ADA, Ri&iff must allege that: “(1)

she was a ‘qualified individual with a disability;”” (2) she was discharged; (3) she was fulfilling
her employer’s legitimate expectations at the time of discharge; and (4) the circumstances of her
discharge raise a reasonable infiee of unlawful discrimination.” Rohan v. Networks
Presentations LLC375 F.3d 266, 273 n.9 (4th Cir 2004) (citidgulbrook v. Michelin N. Am.,

Inc., 252 F.3d 696, 702 (4th Cir. 2001)).

To come within the ADA'’s scope, therefore, Ptdfrfirst must allege that she is disabled
within the meaning of the ADA.Pollar v. High's of Balt., Inc.281 F.3d 462, 467 (4th Cir.
2002) (citing 42 U.S.C. 88 12111(2), 12112(D¢ttle v. S.W. Rodgers, €698 F. Supp. 657,
661 (E.D. Va. 1998). The ADA defines a “disabilitgs: (1) “a physical or mental impairment
that substantially limits one or more of the nidjfe activities of such individual;” (2) “a record
of such an impairment;” or (3) “being regardedh@aving such an impairment.” 42 U.S.C. §
12102(2). Moreover, an impairment’s impact @major life activity must be “permanent or
long-term.” Toyota Motor Mfg., Kentucky, Inc. v. Williaps34 U.S. 184, 188 (2002). “[A]
temporary impairment . . . will generally nqualify as a disabilityunder the ADA. An
impairment simply cannot be a substantial limitaton a major life activityf it is expected to
improve in a relatively short period of timePollar, 281 F.3d at 468. Furthermore, the statutory
language “substantially limits” requsgat a minimum, “that plairifs allege they are unable to
work in a broad class of jobsSutton v. United Air Lines, Inc527 U.S. 471, 479-84 (1999).

Plaintiff has failed to allege that she is was perceived as lmg disabled within the

meaning of the ADA. The letter attaathto the Complaint states only:
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They expected me to return to work before my leave was over. |

was terminated while on medical leave. | am left with tremor in

my hand and my right shoulder/arurts to this date. | have

serious limitations with what | caend cannot do my [sic] arm.
(Compl.) Although Plaintiff allegethat she has “serious limitatis” as to what she can do with
her right arm, she fails to allege that her impairment “substantially limits” her ability to work
because she does not claim that she is unable to work in a broad class dyaitdebaum
2005 U.S. Dist. LEXIS 32419 at *1Plaintiff merely asserts th&tefendant terminated her and
does not allege that her injurigsqualify her from similar jobs ithe job market as a wholéd.
at *13 (Sutton 527 U.S. at 490-9Halperin v. Abacus Tech. Cord.28 F.3d 191, 200 (4th Cir.
1997)); see also Williams v. ltannel Master Satellite Sydnc., 101 F.3d 346, 349 (4th Cir.
1996) (internal citations omitted). Plaintiff ajles no major life activitythat her injuries
preclude her from performing. At most, she gdle that she has limited use of her arm.
Furthermore, she pleads no facts regarding tinengogency or duration of her condition or her
likelihood of recovery. The Fourt@ircuit has held thdtt is evident that te term ‘disability’
does not include temporary medicainditions, even if those comidins require extended leaves
of absence from work.”Halperin, 128 F.3d at 199 (ietnal citations omitted Therefore, the
mere fact that Plaintiff was on leave at the tiofigermination does not show disability for the
purposes of Rule 12(b)(6).

Even if the Complaint sufficiently alleges thiaintiff is disabled, it nonetheless fails to
state a claim because it does not allege thatiska “qualified individubwith a disability.”
Tyndall v. National Educ. Ctrs. Inc31 F.3d 209, 2012 (4th Cir. 1994). The ADA defines a
“qualified individual with a disalbity” as “an individual with a disability who, with or without

reasonable accommodation, can perform the eskamions of the employment position that

such individual holds or desirés42 U.S.C. § 12111(8). “A jolkunction is essential if it ‘bears
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more than a marginal relatidmp to the job at issue.”Rohan 375 F.3d at 279 (quotinbyndall

31 F.3d at 213). After the plaintiff establishes #ssential functions of the job in question, she
must show that she could perform all such functions with or without reasonable accommaodation.
Tyndall 31 F.3d at 213. In the context of a Ruleld@) motion, the plainti must include facts

in the complaint showing that she is qualifield. In the present case, the Complaint does not
allege that Plaintiff was qualifieldr her job at the time of her termination. On the contrary, the
Complaint explicitly states that Plaintiff was leave at the time. “An employee who cannot
meet the attendance requirements of the jolsaeisannot be consideradqualified individual’
protected by the ADA.” Id. Furthermore, the Complaint faite allege that she could have
performed the essentiflnctions of the job if affordedeasonable accommodation. This Court
recognizes that, in certain circumstances, a teanpdeave of absenceoim employment may be

a reasonable accommodatioWilson v. Dollar Gen. Corp.No. 4:11cv24, 2012 U.S. Dist.
LEXIS 28148 at *33 (W.D. Va. Mar. 5, 2012) (citikgtchen v. Summersadtinuous Care Citr.,

LLC, 552 F. Supp. 2d 589, 596.D. W. Va. 2008)).Even assuming that continued leave from
work would have been a reasonable accommadathder the circumstances, however, Plaintiff
does not allege that additionlEave would have allowed her t@turn to work within a
reasonable period of timeld. Therefore, the Complaint fails to allege that Plaintiff was a
gualified individual with a didaility within the protectionof the ADA. In addition, the
Complaint contains no allegation that Plaintiff was fulfilling Defendant’s legitimate expectations

as an employee at the time of her termination.

8 In its Brief in Support of itdMotions to Dismiss and Alteative Motion for More Definite
Statement, Defendant argues that the materiashegtl to the Complaint affirmatively show that
Plaintiff was not fulfilling her employer’s legitimate expectations at the time of her termination
and that the circumstances of her discharge fagite an inference of lawful discrimination.

(Br. in Supp. of Def.’s Motto Dis. pg. 11, 12.) On a Rule b3(6) motion, courts may consider
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The Complaint fails to state a claim upon whrelief can be granted. Plaintiff has not
alleged that she suffers from a disability or thla¢ could perform the essential functions of her
position with or without reasonable accommimmta Accordingly, | will dismiss Plaintiff's
claim for wrongful discharge for failure to stateclaim pursuant to Rule 12(b)(6). | will grant
Plaintiff leave to amend her Complaint as to the wrongful discharge claim to correct the
omissions and deficiencies set forth abdvBecause | dismiss theain under Rule 12(b)(6), |

find no need to convert Defendant’s tioa into one for summary judgmetft.

documents attached to a complaint provided they are “integral to the complaint and authentic.”
Philips v. Pitt County Mem. Hosp572 F.3d 176, 180 (4th Cir. 2009) (citiBjankenship v.
Manchin 471 F.3d 523, 526 n. 1 (4th Cir. 2006)). The EEOC’s Dismissal and Notice of Rights
and rights to sue letter, howevarge not integral to the Complainin fact, Plaintiff does not

refer to or mention the materials in her Conmmla Accordingly, | will not consider these
materials for purposes of Defendant’s Rule 12(b)(6) motion.

® The Fourth Circuit has recognized:

A dismissal under Rule 12(b)(6) mgrally is not final or on the
merits andthe court normally will giveplaintiff leave to file an
amended complainfThe federal rule policof deciding cases on
the basis of the substantiveghis involved rather than on
technicalities requires #h plaintiff be give every opportunity to
cure a formal defect in his pleadinThis is true even though the
court doubts that plaintiff will be able to overcome the defects in
his initial pleading. Amendmenshould be refused only if it
appears to a certainty that pltaihcannot state a claim. The better
practice is to allow at leasine amendment regardless of how
unpromising the initial pleading apgs because except in unusual
circumstances it is unlikely thatelcourt will be able to determine
conclusively on the face of aféetive pleading whether plaintiff
actually can state a claim.

Ostrzenski v. Seigel 77 F.3d 245, 252-53 (4th Cir. 1999uéting 5A Charles Allen Wright &
Arthur R. Miller, Federal Practice and Procedu&1357, at 360-67 (2d ed. 1990)).

194t is well settled that distcit courts may convert a Rule 1 @) motion to dismiss into a Rule
56 motion for summary judgment, allowing thematssess whether genuine issues of material
fact do indeed exist.”"Bosiger v. U.S. Airways, Inc510 F.3d 442, 450 (4th Cir. 2007) (citing
George v. Kay632 F.2d 1103, 1106 (4th Cir. 1980); &barles Alan Wright & Arthur R.
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V. CONCLUSION

For the reasons set forth above, Defendanitgtion to dismiss Rintiff's claim for
workers’ compensation benefits or damagesclammon law personal injury pursuant to Rule
12(b)(1) isGRANTED, and that claim i®ISMISSED with prejudice. Defendant’s motion to
dismiss Plaintiff's claim for wrongful dischge under the ADA pursuant to Rule 12(b)(6) is
GRANTED WITH LEAVE TO AMEND her Complaint within twelly-one (21) days from
entry of this order.

The clerk is directed to send a copytlis Memorandum Opinion and the accompanying
Order to Plaintiff pro se and counsel for Defendant.

Entered this 24th day of April, 2012.

s/Jacksomh. Kiser
SENIORUNITED STATESDISTRICT JUDGE

Miller, Federal Practice and Procedurg 1366, at 159-65 & n.173d ed. 2004)). This
“conversion takes place at the discretion of tbart and at the time the court affirmatively
decides not to exclude extraneous matter&ihley Lines Joint Protective Bd. Unit 200 v.
Norfolk S. Corp. 109 F.3d 993, 996 (4th Cir. 1997)nt@rnal quotation marks omitted)
(citing Aamot v. Kassell F.3d 441, 445 (6th Cir. 1993)tanze v. State Farm Ins. C817 F.2d
1062, 1066 (3rd Cir. 1987); 9 CharlesaAl Wright & Arthur R. Miller,Federal Practice &
Procedure§ 2363, at 259 (2d. ed. 1995)).
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