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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
DANVILLE DIVISION

ANNETTE COLEMAN, )
)
Plaintiff, ) Case No.: 4:12v-00008
)
V. ) MEMORANDUM OPINION
)
MICHAEL J. ASTRUE, ) By: Hon. Jackson L. Kiser
CommissionerSocial Security ) Senior United States District Judge
Administration, )
)
Defendant. )

Before me is the Report and Recommenda(iéh & R”) of Hon. B. Waugh Crigler
recommending that | grant Defendant’s Motion for Summary Judgmentismaissl this case.
On October 92012, Raintiff filed a timely Objection tdhe R & R, andDefendantresponded.
The objection isnow ripe for consideration. | have reviewed the dual motions for summary
judgment, Judge CriglerR & R, Plaintiff's Objection, Defendant’s Responsand the relevant
portions of the record. For the reasons stated below, OMERRULE Plaintiff's Objection,
ADOPT Judge CriglersR & R, GRANT Defendant’s Motion for Summary Judgment, and
DISMISS this case from the active dastkof the Court.

L STATEMENT OF FACTS AND PROCEDURAL HISTORY

On October 20, 2009 Plaintiff Annette Coleman (“Plaintiff’) filed concurrent
applications for Social Security Disability benefits and Supplemental Security Incomésenef
pursuant to Title Il and Title XVI of the Social Security Act, respectivege 42 U.S.C. 8§
401433, 13811383f.(R. 20.) In her applicationsPlaintiff alleged thashe was disabled as of
October 72009 (R. 20) Plaintiff's claims were denied initially obecember 1,72009,and

againupon reconsideration on April 5, 2010Id.§ On June 1, 2010, Plaintiff filed a written
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request for hearing before an Anmstrative Law Judge (“ALJ”).(Id.) On November 92010,
an ALJ heldan administrative hearing to determine whether Plaistiffered froma disability
within the meaning of the Social Security A¢td.) Plaintiff wasrepresented by counsa the
hearing (d.)

On April 29, 2011, the ALJ submitted his decision including findings of fact and
conclusions of law. (R20-34) The ALJ applied the fivstep evaluation process as set forth in
20 CF.R.88 404.1520(a) and 416.920(4)d.) The ALJ found that Plaintifhadnot engaged in
substantial gainful activity since October 7, 2009, the date Plaaik&fiedlybegan suffering
from her disability. (R. 22.) The ALJ determined that Plaintiff sufe®l from severe
impairments, ncluding: Charcot’s status peBecember 1, 2009 right foot surgery, diabetes
mellitus, diabetic neuropathy, obesity, osteoarthritis, and questionsydeemic lupus
erythematosus(ld.) Despite these impairments, the ALJ determined that Plaintiff possessed the
residual functional capacity (‘fRC’) to perform a range of sedentary work, albeit with some
limitations—namely, she cannot push or pull with her lower extremities; should okwdr on
ladders, ropes, or scaffolds; and she can only occasionally climb stairsrgrg] balance, stoop,
kneel, crouch, and crawl.(R. 24-32.) Relying in part onthe testimony of an impartial
vocational exper(‘VE”) , the ALJdetermined that the claimant was capable of performing past
relevant work as a telemarketgtd.) As a result, the ALJ foundhat Plaintiff was not disabled
under the Act.(Id.) Plaintiff appealed the ALJ’s decision to the Appeals Council. 7(ROn
November 28, 2011, the Appeals Council issued its opiriioting no basis in the record or in
the reasons advanced on appeal to review the decision, denied review, and adopted the ALJ’s

decision as the final decision of the Commissioner. (R. 1-15.)



Plaintiff instituted the present civil action in this Coart February 14, 2012. (Corhp
[ECF No. 1].) Thereafter, | referred this matter to Magistrate Judge B. Waugh Crigler for
consideration of Plaintiff's an@ommissioner’'slispositive motions. (Ordeduly 7, 2012 [ECF
No. 9].) On September 24, 2012, Judyeler issud hisR & R in which herecommendethat
| grant the Commissioner'sMotion for Summary Judgmenaffirm the Commissioner’s final
decision, andlismiss this case(Rep. and Recom.[ECF No. 1§.)

On September 272012, Plaintiff filed a timely Objection to theR & R. (Pl.’s Obj.
(hereinafter “Objection”)[ECF No. 17].) In Plaintiffs Objection, she reasserts the same
argument setorth in her Motion for Summary JudgmenRrincipally, Plaintiff arguesthat the
ALJ erredby including he past position aa telemarketein her “relevant past work(Compare
Br. in Supp. of Pl.’'s Mot. for Summ. [ECF No. 11]with Pl.’s Obj.) On October 9, 2012, the
Commissioner filed a timely response to Plaintiff's Objectidbef(s Resp. to Pl’s Obj
(hereinafter “ResponsellECF No. 18].)

1. STANDARD OF REVIEW

Congress has limited the judicial review | may exercise over decisions of the Social
Security Commissioner. | am required to uphold the decision where: (1) the Coomeri'ssi
factual findings are supported by substantial evidence; and (2) the Commisgiphied the
proper legal standardSee 42 U.S.C. 8§ 405(g)Craig v. Chater, 76 F.3d 585, 589 (4th Cir.
1996). The Fourth Circuit has long defined substantial evidence as “such relevanteasien
reasonable mind might accept as adequate to support a conclustaestro v. Apfel, 270 F.3d
171, 176 (4th Cir. 2001)q(oting Richardson v. Perales, 402 U.S. 389, 401 (1971)). In other
words, the substantial evidence standard is satisfied by producing more thatilla but less

than a preponderance of the evidencaws v. Celebrezze, 368 F.2d 640, 642 (4th Cir. 1966).



The Comnissioner is charged with evaluating the medical evidence and assessing
symptoms, signs, and findings to determine the functional capacity of the claimant.R083
404.1527-404.154%¢ee Shively v. Heckler, 739 F.2d 987, 990 (4th Cir. 1984) (notingtthhe
role of the ALJ, not the Vocational Examiner, is to determine disabilithle Regulations grant
the Commissioner latitude in resolving factual inconsistencies that may arise during the
evaluation of the evidenceSee 20 C.F.R. 88 404.1527, 416.927. Unless the decision lacks
substantial evidence to support it, the ultimate determination of whether a claimant is disabled is
for the ALJ and the Commissionefee id. 88 404.1527(e), 416.927(&)Nalker v. Bowen, 834
F.2d 635, 640 {h Cir. 1987). Ifthe ALJ’s resolution of the conflicts in the evidence is
supported by substantial evidence, then | must affirm the Commissioner’dditiailon. Laws,

368 F.2d at 642. In reviewing the evidence, | must not “undertake-w@igh conflicting
evidence, rake credibility determinations, or substitute [my] judgment for that of the
Secretary?” Mastro, 270 F.3d at 176 (quotingraig, 76 F.3d at 589).

1. DISCUSSION

In her Objection to the R & R, Plaifftreiterates the same argumehie made in support
of her Motion for Summary Judgmeng®laintiff contendghat the ALJ erdin his determination
that Plaintiff's job as a telemarketer qualified as “past relevant wofkee Pl’s Obj. 1)
Specifically, Plaintiff arguesthat ‘there is no clear evidencene way or the other, to definitely
determine whether her worlag a telemarketer] constituteast relevant work.” 14.) As such,
Plaintiff claims that the ALJ’s determination lacks substantial evidendg. (

A. The ALJ Applied the Proper Legal Standard

! Or the secretary’s designate, the AlSee Craig, 76 F.3d at 589 (quoting/alker v. Bowen, 834 F.2d
635, 640 (7thCir. 1987).
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The definition for “past relevant work” is set forth in 20 C.F.R. 88 404.1565 and 416.965.
To constitute “past relevant work,” the job musthave lasted long enough for Plafhto learn
to do the job;and 3 meet the definition of'substantialgainful activity’ 20 C.F.R. §
404.1560(b)(1) It is clearfrom the Recordhat the ALJapplied the proper legal standard in
determining the Plaintiff's “past relevant workSee R. 33.)

B. The ALJ’s Determination is Supportedby Substantial Evidence

In herObjection,Plaintiff argues thathere is not sufficient evidence in Recordtpport
the ALJ’sdeterminatiornthat Plaintiff remainedin the position long enough to learn to jaly
that Plaintiffmade sufficient income for the position to constittgebstantial gainful activity.
(See Pl’'s Obj. 1). As discussed below, however, the ALJ's determination is supported by
substantial evidence.

1. The ALJ’'s Determination that Plaintiff Held the Position of &elarketer Long
Enough to Learn the Job Swpported by Substantial Evidence

To constitute “relevant past work,” Plaintiff must have remained in the position long
enough to learn the jeba period of time thatnevitably varies with the complexity of the job.
According to theDictionary of Occupational Titles, a telephone solicitor has a vocational
preparation level of three, which denotes that a worker wordoharily need between one and
three (23) months to learn the jofSee Dictionary of Occupational Titles 979.687034 (4thEd.,

Rev. 2001).)

The exact length of time that Plaintiff worked for Telvista is not especially.clear
Plaintiff provided testimony at the hearing that conflicted with her prior written statements in the
Work History Report. Compare R. 69,with R. 241.) At the administrativehearing, Plaintiff
testified that she performed “season holiday worldt Telvista for “wo to three months,”

working twentyfive to thirty hours per week(R. 692) In her “Work History Report,” however,
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Plaintiff noted that she worked as a “Serviggent” with the telemaeting industry from June
2006—October2006 where ke worked eight (8) hours per day, five (5) days per week, at $7 an
hour. (R. 239 The VE alsotestified at the hearingconcludingthat that Plaintiff’'s work at
Telvistawas “past relevant work” without drawing any objection from Plaintiff's couns®&. (
74-82))

The ALJ properly exercised hitatitude to resolveheseconflicts in the record. See
Craig v. Chater, 76 F.3d 585, 58809 (4th Cir. 1996). At a minimum, Plaintif consistently
testified that she was in the positiah leasttwo months which iswithin the suggested B
monthtimeframenecessaryo learn the job. (See DOT 979.687-034. There is no evidence in
the Record to suggest that Plaintiff was at the job less than two months, especially of light
Plaintiff's earnings historyeport which showedthat Plaintiff earned incomgom Telvistain
both 2005 and 2006. (R. 2J1Even assuminghat Plaintiff was only in the position for one
month, Plaintiffstill fails to carry herburden to show that her telemarketing position was not
“past relevant work See Hunter v. Sullivan, 993 F.2d 31, 35 (4th Cir. 1993ge also Seitz v.
Astrue, Case No. 3:08v-355, 2009 WL 2392159, at *2 (E.D.VaAugust 4, 2009).First,
Plaintiff did not present any evidence that she didleatn the job during that timé&ee e.g.,
Vadeboncoeur v. Callahan, 796 F. Supp. 2d 751, 755 n.2 (N.D. 8lept. 4, 1997).Moreover,
Plaintiff did not present any &lence that her job wasnusually complex compared to the
ordinarytelemarketing job In fact, Plaintiff's description of hepp—whichincluded anaering
the phone, taking orders, finding lost orders on the computer, and general customer$&rvice
strikingly similar to the DOTS classification of a telephone solicitorCofnpare R. 241 with
DOT 299.357-014.) Finally, Plaintiff's counsel did not object to théE’s conclusion that

Plaintiff's telemarketing job was “relevant past worKR. 69)



Viewing the Record as a whgléhere is sufficient evidence in the record to support the
ALJ’s finding that Plaintiff was in the posain long enough to learn the job and that Plaintiff did,
in fact, learn the job.

2. The ALJ's Determination that Plaintiff's Positio@onstituted aSubstantial Gainful
Activity” is Supported by Substantial Evidence

Plaintiff also argues that the ALJ erred in concluding that Plaintiff's telemarketing
position constituted“substantial gainful activity “Substantial gainful activity” is defined as
“work activity that involves doing significant physical or mental activities,” inahgdiwork
“done on a partime basis.” 20 C.F.R. 8§ 404.1574(sge also Garrett v. Sullivan, 905 F.2d 778,
77981 (4th Cir. 1990).In determiningwhether work constitutes“aubdantial gainful activity,”
the ALJ’s “primary consideration will be the earnings derived . . . from the worktsctiv20
C.F.R. 88 404.1574(a)(1) and 415.1574(b)(2). Thuslétarmination that plaintiff engaged in
substantial gainful activity may be made solely on the basis of earnings eampiin the
standards set forth in [the] regulationFowler v. Bowen, 876 F.2d 1451, 1453 n.3 (10th Cir.
1989); see also TITLES Il AND XVI: DETERMINING WHETHER WORK 1S SUBSTANTIAL GAINFUL
ACTIVITY -EMPLOYEES SSR 8333, 19831991 Soc. Sec. Rep. Serv. 94, 1983 WL 312%83)
(“Originally, the determination as to whether a person engaggzlbstantial gainful activity]
was based on crit@ as to the energies, responsibilities, skills, hours, earniaegslarity and
related factors pertaining to the work performed. Later it was found tlsatn#thodwas not
satisfactory . . . It was decided that earnings provided an objectikfeasible measurement of
work. Therefore, an earnings test was established and it has been the psubatgntial
gainful activity] guide since 1958.”).

According to the earningsable a job held in 2005 and 2006vould constitute

“substantial gainful aistity” if the claimant earned minimum of$830 or$860 per month
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respectively 20 C.F.R. 8§ 404.1574(b)(2)(ii))(BBocial Security Administration. “Substantial
Gainful Activity.” http:/www.ssa.gov/oact/cola/sga.htmagt modified Oct. 19, 2011). In this
case, Plaintiff earned a total of $2,634.36 from her work at Telvista, $1,354.98 Sn&2@D
$1,279.38 in 2006. (R. 23212.) Plaintiff's monthly breakdowtinevitably varies depending on

the total time Plaintiff worked for TelvistaFor example, if Platiff worked 23 months as she
testified, her earnings would be well within the SGA range, $1317.18 or $878.12 a month,
respectively. On the other hand, if Plaintiff worked fimer monthslistedin her Work History
Report, then her earnings fall short, totaling only $658.59 per month. (R. 239.)

Although Plaintiff argues that théne between benefits and ineligibility in this case is
“razor-thin,” I am not authorizedo reweigh the evidence. S¢e Pl.’s Obj. 2.) | must ensure
only that the ALJ's determination isupportedby substantial evidence.Here, the ALJ’s
determnation meets that thresholdl find that the ALJ’s decision ibased orf'such relevant
evidence as a reasonable mind might accept as adequate to support a condiastn,”270
F.3d at 176 Despite thediscrepancies between Plaintiff's testimony and Werk History
Report,it was reasonable for the ALJ to give Plaintiff's testimony more weight.

For example Plaintiff's Work History Reportstatesthat she wiked there from June
2005 to October 2005; however, Plaingfirned income from Telvista in both 2005 and 2006
which strongly suggests that the Work History Reporhe®rrect. (Compare R. 241, with R.
211-212.) Moreover, Plaintiff's description of the job as “season holiday workdinag
undermines the validity of the Work History Repodisne to Octobetimeline. (See R. 69.)
Aside from Plaintiff's testimony the ALJ's determinations bolstered byboth the VE's

testimony, which went unchallenged by Plaintiff's counsel, and the fact natif® has neer



attempted to supplement theddrd with evidence suggesting that she actually worked longer
than three months at TelvistéR. 75-82.)

In total the factual Rcord maintains sufficienteviderce to support the ALJ's
determination.

IV. CONCLUSION

The ALJs conclusionthat Plaintiff's past work in the telemarketing industry constituted
“past relevant work”is supported by substantial evidenceThe ALJ properlyresolved
inconsistencies in th&kecord, ultimatly giving more weight and credibilityo Plaintiff's
testimony at the hearing.Given the apparent discrepancies in the Work History Report
comparedwith more illustrative testimony of bothPlaintiff and the VE the ALJ properly
concluded hat Plaintiff worked in telemarketing long enough to learn the job and that Plaintiff
made sufficient monthly earnings to constitute “substantial gainful actividn’the whole, the
ALJ’s decision is supported by substantial evidence in every regard] anid therefore
OVERRRULE Plaintiff's Objection ADOPT Judge Crigler'sReport and Recommendation
GRANT the Commissioner’s Motion for Summary Judgment, BH8IMISS this case from the
active docket of this Court.

The clerk is directed to send certified copies of tdismorandum Opinion and the
accompanying Ordepo all counsel of record and to Magistrate Ju@geler.

Entered this %' day of November, 2012.

s/Jackson L. Kiser
SENIOR UNITED STATES DISTRICT JUDGE




